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..>  of  recont  years  eorr..spondin«  with  the  rapid  development  of 
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-    of  the  general  puhlie  ha.  l,e,.n  nnned  ,o  a  MH-pn.U  de,r 
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O    Jop  an.    (  .nulee  n.  the  earlv  .lays  of  the  Aets  i„  ranada 
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tir:;;;^      ■""  •'"'""^^'  "'^'^  ""■  '■''^'■f'"  -"'-^  '-^ 

'l-'.-  read.T  will  find  explain,.!  in  th..  firs,  ..hap,..  ,vhv  „  is 

:.to,yU,eAet.on,a,a,oba,Sa.ka,e,.wanan.lA,b 
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th,   «ork  as  ti„.     Domnuon"  Aet)  are  dealt  with.     Th..  latter 
A'-t.  own,,  u,  ,1,,  ,v,,un-,.ments  of  .spaeo  an.!  its  elo..  a,   ,rox 

""";". -^'■•«^^-'^'''H,,.wan,ha.notbeenseto;;;;:™' 

hav,.   ,0  thank   the  many   fri,.n,|s   who   have  .,   kmdly 

■n^'  'l..-.t  tny  ,1,.,,.  to  nu:t  tl„.  r..quirements  of  the  pul,lisher.s 
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in  r.danl  to  tini  ■  ilul  not  permit  of  more  ot  .-udi  .ilMMi-imi  .iml 
coiisidcratioii.  lor  assistance  in  tlie  prepanitioii  of  tti.-  ron- 
veyuncinK  forms  I  am  indebted  to  Mr.  \V.  11.  Millwen. 

I  fully  realize  the  very  many  impenVctions  of  the  hook. 
1  tm-t.  however,  that  th'-  i)rofes>ioM  ami  my  readers  Rcnerally 
will  lake  into  cnn-ideration  the  <iiflieiilties  already  referred  to 
and  to  some  extent  overlook  and  excuse.  I  venture  to  hope, 
however,  that  the  jjractitioner  will  lind  useful  susRestions  for 
his  work  and  that  1  liave  at  lea.st  done  a  little  toward  the  better 
general  under>taiuiitm  of  a  system  which  is  doinu.  and  if  built 
up  on  strong,  broail  lines,  will  continue  to  do  so  much  lor  the 
rational  and  ea-v  <iealint!:  with  that  kind  of  p'-operty,  land, 
the  law  in  regard  to  which  lias  been  so  \iiirea<onably  intricate 
in  the  past  under  the  Common  Law  as  internultently  altered 
by  statute. 
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ORK^m  AND   H.STOrTIp    r„E    TORRENS 
5  1.  ESTATES  IN  LAND  UNDER  FEUDAL  SYSTEM 

.„v ,  ;;,r;,:"  ;;!;jr::i";r,  "'^^ yM"«i."-i„ 

came  th.  ..tat.  ,ail,"i;      ■'     j'^,,?^'"*    ^"   '^^-' 
•"'-^n  and  ti,.  h<-irs  „f  his  I, od         T 1  i     '  ^''■'"  :^"  '' 
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and  comx  "f  docciit  fr:)in  one  to  anotlici';  and, 
(Ml  the  oilier  liaiid.  if  tli(>  first  owiici'  siiould  die  witli- 
out  issu(\  his  otaic,  if  left  alone,  would  then  detcr- 
Uiine.  Instates  tail  niij;ht  l)e  either  general  or  special 
or  iiiiiiht  1)0  tail  inalf  or  tail  female  'ncxI  in  ordor 
\va^  the  estate  in  foe  siniph'.  th(>  y;reatest  estate  or 
interest  which  the  law  of  Mimland  allowed  any 
person  to  possess  in  landed  nroperl\-. 

"'I'lic  tciKiiit  ill  fee  simple  is  lie  that  holds  hauls  or  triie- 
lueiits  to  liim  and  his  iu-irs;  l)ut  so  tiiiit  tiip  estate  is  (ieseeiidihle 
not  merely  to  the  heirs  of  his  1  oily,  hut  to  colhiteral  rehitions 
aecordinp;  to  the  rules  and  eanons  of  descent."  ' 

111  the  eai'l\'  days  such  an  estate  could  not  he 
alieiiat*  il  without  the  consent  of  the  superior  lord  and 
the  tenant,  coiisecjueiitly,  if  he  wished  to  dispo.se 
of  part  of  his  land,  was  obliged  to  create  a  tenure 
hetween  his  siiantee  and  himself  hv  reservinjii;  to 
himself  and  hi>  heirs  such  services  as  would  remun- 
erate him  for  ihe  services  which  he  himself  was 
liable-  to  render  to  his  suixM'ior  lord.  The  immediate 
lord  of  the  holder  of  an\-  land  had,  however,  advan- 
taf!;es  of  a  feudal  nature  which  did  not  belon^i  to  the 
superior  lord  wlien  any  mesne  lordship  interveyied, 
and  the  l)arons  at  the  time  of  l^dward  I,  to  obxiate 
this  encroachment  on  their  i^rivile^es,  i)rocui  1  the 
prohibition  of  the  practice  of  "sub-infeudaiion," 
as  it  was  called,  in  the  Stahih  nf  (Jimi  Ki., f.lorfi^r 
\Vhil(>  thus  intended  to  work  to  the  immediate 
advantage  of  tin-  sn])(.i-i(,r  loj-ds,  it  was  this  statute 
which  first  secured  facility  of  alienation  of  land. 

§  2    METHOD  OF  TRANSFER  UNDER  FEUDAL  SYSTEM 

Tli(-se  three  are  the  chief  estates  in  land,  varied 
from  time  to  time  with  an  infinite  variety  of  details. 
The  .><ysteir.  whereb\  these  estates  were  created  or 
transfern-d  became  not  less  elaborate  and  conven- 
tional  llian   the  system  of   the  estates  thcm.selves. 

'  Willianis'  \{i".\\  I'rciprrtv,  Ulli  Kdilion,  paco  ,i9. 
•  iSEilw   1,  c.  1.  ■ 
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""•'person  toan     Ih  I)    ^    '"■"''•,'"    "''"^^''■'-   '>""• 

Henry  \III.  ,V,Hn  '''''•'■''''''■  ''^'  f^i''^^ 

■     Parlianu.,,  of  i   ,         '      S/''  '"^'^  '^i"^'  '•".  Act  o? 
■^ta.ut(Mt  l..('anH       fi  ;-^  ^.■^"^■'  '^'"J  ■^i'"''-  that 

^■'»t  •"•thai  i,  sho, ,    ,  ,,;  •''''■:'''''7''''''  '■<"■  th. 

reign  of  Kin,  (-,,,;;'  .^ ';;/'''''('/:/  /'V'^^'As  in  ,h,. 
in  every  ras.C  ''"  ^^     ^^^^^  untini.-  uas  nvjuired 

s^  3.  EFFECT  OF  STATUTE  OF  USES 

:^'»""''>y  the  Court  fn.  .<-/•'''•■'•■  '.*^  '^"'  "■^'' 
'•>■;-^l-..nto;no!h;  ',^'j;n;-^^ 

|H-vas  <;.;(!'''  ;:;!';;-;i''y  the  land  of  which 
hin.  the  title  wlueh  he  L  ^  7''^'\  '"  '''^'^^  ^'''^'^ 
assert  in  the  courts  ohTm'    'I"'  ""!';'  '''^^'^'y^ 

'"■'"•''t  nf  anv  oil   .t  nn^  '.''''   ^''"''^  ^itle  for  the 

'i^hteous  elam;;,:;,.?;!!:^" .";''?  '"'^''t  have  a  more 

^  '---'•'••■-■-ch^enfS,-;;^ 

-^  '1,  e.  J,  Stjituu.  of  Fr;iu<l,s. 
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use  of  aiiotln  I-  Ixcaiiic  vcvy  fdiimion.  Ini-  the  ('dui't 
of  ("liancciy  all().\('(l  the  use  of  lands  to  he  disposed 
of  in  a  variety  of  \va\s,  aTuonii  otliei-;  hy  will,  in 
which  a  (h".sposition  could  not  then  l»r  made  of  the 
lands    tlieinselvos. 

By  tlie  ^'^'■tdliilc  of  L'.sr.s  '  it  was  enacted  t  liaf  w  liei'e 
any  persons  shall  staml  seised  of  aii\  land  or  other 
hereditament-  to  the  use.  confidence  or  trust  of  any 
other  piM'son  or  pei.-ons,  ihc  persons  that  Ikivc  any 
such  use.  conlidenee  or  t iii>t  i  hy  u  liich  was  meant  the 
persons  henefieially  entitled)  shall  lie  deemed  in 
lawful  seisin  and  possession  of  the  same  lands  and 
here(|itaments  foi'  >iieli  estate  as  they  have  m  the 
use.  trust  or  conlidenee.  The  Slatuti  of  Uses  was 
evidently  intended  'o  abolish  altoiiethei-  the  juris- 
diction of  ('ourts  of  (']iancer.\-  o\-er  landed  estates 
oy  ^'ivinji'  actu.d  possession  a'  law  to  e\  er>-  person 
beneficially  entitled  in  equity:  but  this  o!)ject  ha~ 
not  been  acconrpli-hed,  for  the  ( 'ourt  oi  ( 'hancery 
has  since  icuained  m  a  curious  numne-  its  former 
a'-cendt  nc.\  and  has  kept  it  to  the  present  day.  So 
that  all  that  was  ultini;itely  etTe(  ted  by  the  Slotute 
of  Uses  was  to  imjiort  inio  the  rules  of  law  <n\]n-  of 
the  then  existing  doctrines  of  the  courts  of  ('(juity 
and  to  add  three  woi'ds.  In  tin  use,  to  ever\'  eonvev- 
ance.  'rhi>  result  was  arrived  at  b.\-  the  doctrine 
l)roii:ul,<;ate(|  b\-  the  Court  of  ('liancer\-  that  there 
should  not  be  a  use  upon  a  use. 

•■'I'lic  (loctrilic  |i:i-  nillcli  of  tlir  >nlitlctv  of  tiic  scliohistir 
logic  which  was  then  iiicvalcnl.  .\s  Mr.  Watkiiis -lys  ■' it  must 
have  surprised  cvcryuuc  wlio  was  not  suiiicicntiv "ifaniccl  to 
have  lost  his  conunou  scn.^c.'"' 

Tlu'oujih  this  decision  arose  th(>  modem  doctrine 
of  uses  and  trusts,  the  second  u.se  or  trust  bein^  tiiat 
oyer  which  the  Court  of  Chancery  assurx^d  juris- 
diction.    The  (estate  in  fee  simple  \\hich  was  vested 
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Kiaiil  ;lic  ricclidld  or  hiidal  sc\>\u  k\  all  land-.  Tin- 
rccordinti  ii)  any  sort  of  a  pubiic  oflicc.  ot'  deeds,  has 
been  for  centuries  one  of  the  -tronjicst  aversions  of 
liie  I-'njilisli  landowner,  ."^hoilix-  aft(<r  th(>  Sidhit) 
of  I'sts.  it  was  re(|iiired  i>y  Act  of  I'ailiameiit  tliat 
(>v('ry  haruain  and  s;;le  of  .■my  <'>i;iie  of  inlici'itancc 
or  freeliold  should  he  made  ii\  iUci\  indeiiicd  arid 
eni'olled,  uitiiin  six  months  from  the  (|;itc,  m  one  ol 
the  eourts  of  record  at  \\ Cstmiti-ier  oi-  otherwise  as 
there  providc-d.  'I'he  h'a.se  and  i-elea-e  was  an 
intricate  device,  particidars  of  which  need  not  1)( 
entered  into  heic.  to  a\nid  the  necessity  for  stich 
rnroll-nent.  After  the  Act  cf  isio,  tlie  or(hnar\ 
purchase  deed  Itecanie  very  much  -implilied,  l)ui 
even  in  the  >impie>t  cn-v.  with  it-  recital-,  hahendinn 
clauses,  covenants  for  title  and  other  coxcnants.  it 
was  a  \-ery  far  call  from  the  "•transfer"  to  which 
practitioner-  under  tli<'  'I'orrens  .sv-stern  are  accus- 
tomed; and.  in  laiiiland,  the  fact  that  fees  of  xdicitor- 
and  con\ cyaiicinii  coiuisel  were  ba.-ed  on  t  he  numl)er 
of  folio-  in  the  in-trunu'iit.  naturall\-  did  not  tend 
toward-   conciseness  and    i)re\it\-. 

;;  5.  DEFECTS  OF  OLD  SYSTEMS.  ' 
In  a  system  characterized  by  features  such  as 
ha\e  lieen  shortl\-  indicated,  it  i>  not  -urprisini;-  that 
tli(-  matter  of  the  inve.-t is^ai ion  of  title  inxdivcd 
labor  and  expense  \(iy  far  beyond  the  ju-t  pro- 
})ortion  of  the  value  of  the  projjertN'  involved.  rh(>re 
was.  of  course,  no  registry  what-oe\-er  of  anv  sort. 
a  thinji  which,  to  the  Canadian  practitioner,  seem- 
almost  axiomatic.  The  very  physical  act  of  kcM'pin^ 
together  and  pre<er\  int;-  the  document.s  of  title,  to 
say  nothinu-  of  keeping  tr.ack  of  their  le^al  \ali(lit\-. 
was  a  .serious  (jUesiion.  The  period  for  which  title 
was  investigated  was  sixty  years  and  excry  \-endor 
of  freehold  property  was  boimd  at  his  own  expense  to 
fuiinsh  ihe  iniendinii-  i)urciiaser  with  an  abstract  ol 
all   the  (iwds,   wills    .and   other   instruments   which 
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had  hocii  executed  witli  respect  to  ilie  lands  in 
(luestion  duiinii  that  period,  and  al.-o  to  .uiv<'  him 
an  opp(,itiinii\-  to  cxainiiic  such  abstract  with 
ihe  (irijiinal  deeds,  and  with  the  probate  <tr  ofhcc 
copies  of  the  wili>.  ( )n  ;iii\-  -ale  or  iiiorty;au;e  of 
lands,  all  till  title  <U(i\>  which  ichtled  exehisivejy 
to  the  propert>-  sold  oi'  inortiiaticd  were  handed 
over  to  the  purchaser  or  niortiiajice.  The  pos- 
session of  the  deeds  was  of  the  .ureatest  importance 
foi-  lexceptiiiu  in  the  reiiister  comities  <.|'  .\lid<'lesox 
and  \  ork  I  if  the  deeds  were  not  reipiired  to  b(> 
(h'livered.  it  wa-  evident  that  the  pri)peri\-  mit^ht 
be  sohl  (jyer  ajiain  to  different  persons  without  much 
risk  of  (lisco\er\-.  The  origin  of  the  selection  of 
sixty  years  as  the  i)(.'riod  for  search  is  not  certain. 

'■'i'hc  oniiiinry  duration  of  luimaii  lifo  is,  if  nni  ilic  oriiiiti 
of  till'  rule  rciiuiriuK  the  sixty  years'  title,  at  Ica.-t  ,i  ji(x)(i  reason 
for  its  continuance.  Kor  so  lony;  ;is  the  law  permits  of  vested 
remainders  after  estates  for  life  and  forl.ids  the  tenant  for  life 
liy  any  act  to  destroy  such  remainders,  <o  loni:  nnist  it  he  neces- 
sary to  carry  the  title  hack  to  such  .a  i>ointas\vill  afford  a  reason- 
at)le  presumption  that  the  tir-t  i)ir-on  mentioned  as  haviuR 
conveyed  the  pnjperty,  was  not  a  tenant  lor  life  merely  hut  ;i 
tenant   in  fee  simple."  ^ 

1  he  Sidhili  iif  Li ifiitiilliiits  also  was  often  a  refu'M'  in 
co\'erin<i;  uj)  errors  and  omissions. 

In  addition  to  all  such  difficulties  was  the  fact 
alreadx-  referred  in  of  there  beinjj;  two  estates  recufj;- 
nized  l)y  law  in  the  land. 

"The  concurrent  existence  of  two  distinct  systems  of 
jiirisprudence  is  a  i)ccuiiar  feature  of  Mntilidi  law.  (in  one  sidi 
of  Wc.-tminster  Hall  a  man  may  succeed  in  his  suit  under  cir- 
cumstances in  which  lie  would  undouhtedly  he  defeated  on  the 
other  side;  for  he  may  have  a  title  in  equitv  and  not  at  law 
ihcniK  a  nxlui  (/ne  trust),  or  a  title  at  law  and  not  in  e(|uits' 
(beniK  merely  a  trustee).  In  the  former  case,  thouiih  \,-  would 
.succeed  ni  a  Chancery  suit  lie  never  would  think  of  hrinjiint:  an 
action  at  law:  in  the  latter  case  he  would  succeed  in  an  ••ictioii 
at  law,  i)ut  cfiuity  would  take  care  that  the  fruits  should  he 
leaped  only  i)y  liie  person  benetuialfv  entitled.     .\n  ciputahlc 

^  \\  illiains'  Real  Property,  page  430. 


8  <  ANADIAN  K  MiHKNS  SYSTEM 

title-  is  tlion-forc  tiic  l)fiiclici:il  one,  Imt  if  l.;irciy  cfiuitaMe  it 
may  occa'-ioii  the  cxikum'  aiid  delay  of  a  t  liaiiccry  Miit  to 
maintain  it.  I-Afiy  piinliaMi-  of  laii<i(<l  propcrtv  liastlicri-forc 
a  rit'lit  to  a  nood  title  Loth  at  law  and  in  e(|uity;  "and  if  the  leual 
estate  shouhi  lie  ve.-ted  in  a  trii>tee,  or  any  ixrson  othir  than 
the  vendor,  the  coiieinTence  of  >ncli  trustee  or  other  pt  i>on  nnist 
l>e  ol.tained  for  the  purpo-e  of  vesting  a  lenal  estate  in  the 
ptirfh;iser,  or.  if  he  -hoiild  plea-c.  in  ;,  new  trw-tee  of  his  own 
choo^in^."  ' 

It  is  jippaiciil  I  lull  a>  (•(iiniiici'cc  adxaiiccd  and 
po()i)l(>  Ixramc  restless  iinder  the  lieiitious  tonus 
:iti(l  delays  of  tlie  law.  that  the  evils  of  thi.s  system 
became  more  appafciil  mider  the  foIIo\viiii>  heads: 

_(li  'I'hr  uncertainty  of  tlu'  -y.-ieiii  owinu  n,  the 
difheiilty  of  aseertaiiiiii};  and  aecouiiliiiii  u,v  all 
interesl.s  which  miuht  have  existed  in  the  l.-iiid. 

[2^  'IMie<ii\i^ion  of  estates  into  leual  and  r(|iiital)lc. 

{'^      'he    ciiliihei-omene.x.s      and     expense     of     the 
system. 

'■"'•••Ill  time  lo  lime  ^\-^teni^  ha\c  heen  devised 
lor  the  o\(  iconiinu  "f  >ome  oi'  all  <>[  these  evils.  The 
system-  m;iy  l>c  cla.ssilied  under  iu(.  ucneral  heads: 

(1)  System-  of  reiii-traiii.n  of  a--urance. 

(2)  Systems  of  rej.':istr:.-'on  of  ;ille. 

"A  system  of  reRi.stration  of  title  is  a  svstein  of  t)roi)crty 
law  winch  i)ro-.  ides  f,,r  ;i  n'};i<ter,  entry  ii|)on  which  is  essential 
to  tiie  |)as.-.nin  ot  certain  rights  of  |)rop(itv  from  one  ixr-^on  to 
another  m  such  a  way  th.-.t  the  l.attcr's  rijilii  in  the  -whiect- 
inaticr  oi  the  transaction  liecomes  complete  and  Kood  ajiain^t 
the  world.  '^  *  Jixl'i-a-ystemofrciri.-trationofassurance 
entry  on  the  refjiMcr  i-  not  .-sential  to  the  comph-te  pas^ii.ir  of 
ri-hts  ot  i)ro|)erty.  hm  -iich  entry  i-  in  the  n.-,tnre  of  an'-id- 
ditional  s.afeKuard,  by  the  ncfijert  of  uliich  rijihts  acquired  1)V 
the  execution  ol  -.m  m-.tiumenl  assuring  iheni  mav  he  lost  as 
ajramst  a  ihird  per^.n  who  iUu-s  place  ;in  eiitrv  on' the  reLd^ter 
in  111-  c)u  11  l:i\((r,"  I '  ' 

In  ('an.ida  ihe  two  systems  exist  side  by  side 
m   Ontario  and   in    .Manitoba,   the   '-old   system"   in 

■  \Vi!!i-i,ii-'   l;.;>!  I*i„i.rll\.  p-.ip-  170. 

"  ilufii:.  ()un,,-hip  Mii,l  knnnnbnui.c  <,f  HcKislcrc.l  r.aii.l,  pu^rp  ;;. 


INTIioDI  ClI.  pX  g 

Maiiitoha  hcirij.  a  system  ,,f  n-ist ration  of  assur- 
ances the  -new  sysfcin"  a  svMcr.i  of  n-i^fration 
ot  tiiic. 

J  6.  ORIGIN  AND  HISTORY  OF  THE  TORRENS 
SYSTEM. 
1 1   will  n(.i  l)c  iKro.sii;.  or  wise  in  this  work  to 
undertake  a  Instoncal  outline  of  the  step^  I,  nlid.- 
up  to  the  Knoli^l,  Ac.  „|-  is(i_>,  IsTo  .uhI  IVi;       The 
'•'I*'"'  "'  '•"■  '''-■il  I'loperty  Cnmun^^umiK  in   ls;!() 
''"■  '''I'""   '•>    '!"■  <''»ninii<sion  on   lieuistn.tii.n  an.i 
(  nnv(yaneni-of  l,s:,().  i  he  report  i.v  the  (  nniniission 
""    '-••ihI     Jran^!er    ;ui.l    IJe-i^irnl  ion    in    ISo?     the 
',';l'".''  "I  .•"'"'li' >•»■"„, mi-ion  on  I.;,,,,!  -l-raiisfer  and 
K^'Uistration    n,     ls7(),    ,.,,h1    ;,    .iil|    ii„.,l„r    r,,,ort 

IHil.iishe,  .nl!)||,,lihel.an.lTranHer(  on,nn»ion<Ts 
apponite.i  in  IIKls.  all  throw  valuable  lioh)  a,,, I  .ii..- 
ii-cstion^  on  ;|,r  eoiiM  ruetim;  ,,|-  anv  Act  lor  \h<' 
''';-'-,"■"""'  "'  "'I''-  l"i-  ;i  so.n.'what  lull  analvsi. 
"'  V"'^'-'  '■•■1""'^  '■^'■'1"  ''"•  l.'i-t  mentioned),  "the 
H'ader  r.  nternd  to  M,.  .1  I',  l[,,.„.-s  exhaustive 
""'■'--'.','•  ■;'.  ■\!i<T>hipand  Ijicnnihranceof  .Heiristered 
'■••"■•'•  II"'   'I'oiTcn.-    >\>t,.ni    iKelf.    howevfT,    doe^ 

not  acknowledge  a-  it-^  loundalioii  anv  of  the  hji'dish 
!<'p(ui>.  althoimi:  ;•  undoiihtediv  niii-t  ke  iheWs(> 
ihai  Sn-  Kohert  Torrens.  the  found*  r  of  th(-  svstem 
derived  \ahial)l(>  assistance  from  th-,,,.  The  oriiiinal 
Act  \\a>  introduced  in  Soiilh  Au^lialia  and  fh."\ct 
assenled  to  on  the  27th  June.  |s,-,s.  and  in  hi-^  ev>ay 
!»ukli^li(d  a  year  after  ihe  inlrodnelion  into  Soutli 
Aii-iraha  oi  the^y^teni.  Sir  iJokert  Torren^,  who  wa> 
\"'"'''""'  "'  <'usIoni.  at  i'ort  A.lelaide  in  South 
.Xu^lraha,  slates  that  he  h.ok  the  Shippin-.-  \ets  as 
his  model,  an.l  that  he  inlended  to  adoot  t  h.'prineipje 
ot  conveyance  by  enliA  in  a  public' oliice.  and  he 
expres,sly  di.sclaims  any  indebtedne>s  to  the  l-irdish 
report  of  1S.J7.  and  >iai(-  that  it  only  reachcF  his 
liaiids  v,n  tne  c\\-  oi  iiic  ^ccond  readitiii  of  ins  hil)  in 
the  South   Australian    i.egislature.     '   •llowinj'-    the 
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iiitrodiK'tion  of  the  Act  into  South  Au.-tialia.  it  \va- 
intiodiiccdiiithootliorAustraliancoloniosaiKliii  Xcw 
Zcaiaii.l  in  X'ictona  in  iy';2.  in  \(>\v  South  Wales 
m  lS(i2.  ill  (,)iio(>nslan(l  in  ISOl.  in  \Vc>t  Australia 
in  \S,\.  Ill  Ta-niania  ni  istlj  and  in  Xi w  Zcahind 
ill  ]S7<I. 

In    Canada    the    ad\anlav,cs    t,\    a    >\^ifin    of 
resist ratioji  of  title,  whether  the  Toirens  system  or 
the  kin(hrd    Knuhsh   systeni,   were   hrst    mooted   in 
tlic  (|!irly  ei<;lities.      In    the   session   of    iSS.'i   in    the 
Dominion  Parliament,  an  Act  iniindedon  theTorrons 
system  and  entitled  "An  Act  for  the  Declaration  of 
I  itles  to  hand,  and  to  I'acilitate  its  Transfer  in  the 
Terriiorie-  df  (  'ai!a<la. "compiled  hy  .Messrs.  Beverley 
Jones   and    Ilerhert    ( •.   Jones,   was  introduced   into 
the  Housi  of  (  'ornnioii-  at  ( )ttawa  hy  Mr.  Mc(  "arthv. 
l>ut    went    no    furiliei'.      In    the   sprinji  of    ISS.'i   the 
Canadian    Land    Law   Amendment   A.s.-<ociation    was 
orjianized  and  by  means  of  pamphh'ts,  petitions  and 
personal  activity  and  interest,  was  able  to  make  the 
benefits  of  the  d'orrens  system  known  to  the  peoph- 
and  the  Legislature.    In  view  of  t he  \  a-t  e\tension  (,\ 
till'  'Lorrens  system  in  Canada  at    the  present   day 
the  addre.^s  hy  Mr.  .1.  HerlMii    Ma>on.   I'n-i,|e,,t  i,, 
tlic  Canadian    L.and    Law   Amendment    As>ociation 
deli\cr(>d  before  the  (  anadian  Institutr  on  tlie  ist  ot' 
J)cceniber,  is.s;^,  is  of  ^reat  interest  as  e\liibitin-i-  the 
reasons   why   the   system   commended    it->  U'    to   the 
minds    of    the    active    businos    me;i    in    iliiv    „ew 
country.      He  >tated  in   pait : 

"Lor  a  period  ol  more  tlum  twcntv-fivc  vcar<  it  Ikh  Ih'iii 
my  lortunc  to  |„.  ji,  .Mlniost  dailv  cominuiiicatioii  with  nro- 
I'ssioii.al  (oiiycyanc.T.s  .,n  suhjccts  iviatintt  f„  tlir  title  and 
tenure  of  laii.l.  Seein-  the  diliiniltie.K  tliev  have  to  encounter 
and  the  troulile,  annoyance,  ami  expense  to  whicii  landowner- 
are  frefiuentiy  .-^ul.jectcd.  and  being  often  called  u|)on  to 
oxamnie  and  weigh  the  various  (piestions  raised,  and  hv  h-d- 
ancing    practical    prol)al,iliti..s    against    leg;d    po^sil.iliti.'.s,  'ff 

uc^wlu.thcr    the    risk   of   accepting   an   imperfect    title 

e  taken  or  not,  I  have  hecn  ieii  iu  iiii|iiire  why  it  i>. 
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(hat  real  cstat.'  is  hunlcncl  witii  a  inctliod  u(  trai.sf,-,-  .,>  co^tlv 
•  iilatory,  cumlxTsomi'.  and  uncertain,  a<  cunipand  with  othn' 
kai.is  „f  proiHTty.  That  (|ucstion  lias  h.vn  a>kc.l  in  ITn-ian-i 
in  (.very  HntKJi  (  olony.  in  every  State  of  the  neiKhl)orinK 
HeiMii.he.  Ill  fact  nh.Tever  Kn-lish  hiw  prevails,  aiui  has  fail...l 
to  elicit  a  satwtactory  answer.  In  defanh  of  other  n-ason  in 
view  ol  the  antUHiity  of  the  system,  and  the  immense  amount 
01  learned  labor  jjestuwed  ujKjn  it.  the  .oii.iusion  Keiierailv 
accepted  was  that  it  must  he  one  uf  the  natural  .md  unavoi(i- 
al)l(' evils  ol  hi,,  that  had  to  l.e  iKitienllv  endured:  ;is  inevital.ir 
as  the  flow  ol  tune,  or  the  tide<,  or  the  payment  of  taxes. 

"Modern  in(|uiry.  uhi,!,  ],:,.  irreveivntiv  laid  hire  m) 
many  tun.'  honond  delusions,  refuses  to  acc('.i)t  this  th.^orv 
claiming  th.at  the  >ystem  is  of  hum.aii  invntion,  ;t  relic  of  feiahi 
;iiid  mH-nli-htened  times,  :,nd  hears  th.'  impress  of  the  (om- 
par.atively  at.surd  practices  and  customs  of  those  days  Iliuh 
letial  authorities  now  a.lmit  tint  the  .system  is  indefensjhl,. 
As  well  mignt  we  imit.ate  the  <oci,il  customs  of  centuries  aL'o 
mstea.l  ol  rejoicm-  in  tl„.  Mip.rior  ,  ivilization.  culture  an,! 
refinement  r,  (he  present  day.  It  would  l„.  interesting  to  treat 
lie  Mil^jrri  liiMorically  and  trace  how  the  present  >v<tem  of 
land  tr.mster  and  tenure  ^vvw  out  of  the  old  feiida'l  system 
under  whi,;h  land  was  si..nerally  hdd  as  a  fief  for  life  -.uhject 
to  the  pertorm.nice  „|  military  or  other  .service.  Imir  how- 
ever \mII  not  permit.  All  I  purpo-e  to  do  is  to  take  our  vy<t..ni 
ijf  \^''  hlid  II.  ;ind  <diiip,-ire  il,  :,~  hricfiy  ,.,s  ni:iy  he.  with  tiie 
iorniis  >y>leni.  which  it   i^  iiro|iiMd  to  ininMlnce, 

•■Spe.-ikihu-  Kciierally,  as  the  law  iiuw  M.iihU  n,  (  im.-uio  an.l 
several  other  Provinces,  no  man  c.-m  he  miiv  thi.t  he  is  th<. 
owner  ut   1.(11,1  unless  he  can  sIh.w  not  oiilv  th;it  he  ha-  pai-l 

or  aii,l  h:,;-  p.,ss,.ssion  of  it  an.l  may  1...  reKi>t..re,|  as  owner. 
I.ut  that  us  ,|eed  is  the  last  link  in  .•in  unhroken  chain  of 
properly  .Irawn.  excrut.'d,  ami  resist, re,!  convevaiues  i,.„.k  to 
the  patentee  of  th,'  Crown,  or  at  li'a-i  f,.r  .sixty  y,'ars  hack. 

"To  d,)  thi-  ctie<tually  hi<  solicitor  mav  have  to  ^riticallv 
examine  huiulre.ls  of  do,'uments^-as  is  th,-  ••.ase  with  Mime 
I)rop,-rties  m  this  city- many  ,,r  uhi,!,  i,i:,v  not  af-ct  the 
prop,.rty  in  <,ue.ti.,n.  aii.l  h,.  nuiy  ,„.rh.,p^  tind  .itfr  all,  that 
he  IS  mial.le  to  ,l,t,nniii,'  with  certainty  wh,'th,r  liw  eli,.nt  has 
a  Roo.    title  or  not.     .Vs  a  chain  is  no  .stronner  tli.an  its  weakest 

mk,  It  one  link  is  defective  o'  missing,  the  title  fails  as  far  as 
the  nronls  are  conc-rned  .•.n.l  must  he  sustain.,!  hv  outM.le 
ovKl,  nc,.,  which  after  the  lapse  of  y,,,r5  it  is  often  .IHiicult,  ami 


V    iiiik   iiia\     he   missiiiK  in 


..  .   ,  ,i.  .    ■'    '""^    ina\     ne    iinssmK   in 

the  n.^istry  ofhce,  owuig  to  the  title  havin.-  h,,  n  a,(iuired  hy 
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possession,  liy  licir^liip.  or  l.y  dcvi.-c;  i'or  one  of  tlif  anomalies 
of  tiio  system  i-;,  that  while  a  will  may  he  recortled  in  tho 
htetime  of  the  iiiai<er.  and  wiiile  it  is  tiierefore  inoperative,  a 
will  may  he  actually  in  force  hut  not  i)e  re};istere<l  on  the  land 
afTecled  hy  it,  and.  as  a  matter  of  fact,  many  are  not. 

Would  such  ;i  system  he  endured  if  it  .ipplied  to  pergonal 
property,  which  can  now  he  transferred  in  a  few  minutes  and 
.at  little  or  no  expense  whatever?  Let  us  suppose  th.at  every 
purch.aser  of  registered  (iovernment.  or  inimicii)al  lionds,  hank 
stock,  or  any  e''  tho  vast  railway,  mining.  shij)pin<i.  mortjiajie, 
or  other  corjiorale  interests,  the  outcome  of  modern  civilization. 
w;is  re(iiiired  to  examine  the  chain  of  title  from  the  first  issue 
to  the  present  o>tensil)le  owner,  to  see  that  every  i)revious 
transfer  had  heen  jiroperly  diawn,  properly  executed  hy  tlie 
proper  parties,  that  it  containeil  this  p.articul.ar  i)rop(rty.  and 
th;it  other  transfers  recorde<l  on  the  same  i)ag<'  and  mixed  up 
with  tliem  did  not;  that  each  jwevious  ownir  h:i<l  paid  his 
taxes:  that  he  was  of  ajje:  that  lie  was  unmarried,  or  if  married, 
that  his  wil'e  was  twenty-one  years  of  age  and  joined  in  the 
transfer:  that  if  ;i  previous  owner  died  intestate!  all  his  heirs 
joined  in  the  transfer,  th.at  .all  were  of  afic  ami  unmarried,  or 
it  married,  tliat  their  wives,  or  hush.ands  were  of  a>re.  and 
joined:  ;ind  further  that  for  several  year-  at  Ica-t.  the  sheriff 
had  held  no  writs  of  execution  afj.iinst  .any  of  the  owners: 
what,  if  ail  this  were  necessary,  would  he  the  efTe(t  on  the 
market  .due  of  such  property?  i{eady  convertihility,  and 
certainty  of  ownership.  Iiein-i  important  elements  in  determin- 
ing!: the  worth  of  .any  investment,  it  is  m.anifest  that  the  elTect 
would  lie  to  detract  materially  from  its  vahie.  Vet  ,all  this 
trouiilesome,  ex|)ensive,  .and  time-consinninji-  iirocedure.  has  to 
he  undiM't.iken  .ai  every  tr.msfia-  of  re.il  c-late 
how  small  extent,  or  of  how  little  \:Aw. 


no  matter  of 


***** 
".\s  a  Can.adi.in,  I  rem-et  that  it  did  not  lall  to  the  lot  of 
one  of  oin-coimiymeii  to  discover  ainl  .apply  this  great  remedy. 
Neither  c;in  I'.nirland,  nor  the  ('iiiti<l  States,  ehdni  credit  for 
it.  thoujih  in  hotli  countries  its  necessity  .anil  v.aiue  have  hoeu 
recofiiiized.  To  have  heen  the  inventor  of  the  'I'orrens  system 
is  an  honor  any  man  mijiht  covet.  However  simi)Ie  and  self- 
evident,  when  propounded  .and  understood,  the  origin.al  hriRht 
thought  was  as  much  an  effort  of  genius  as  the  invention  of 
the  ste.am  engine  or  the  telephone.  Some  seven  .and  twenty 
years  ago  it  octairred  to  a  gentlem.aii  re-iding  in  .Adelaide, 
.South  .Australia,  th,at  there  was  no  goml  rea-on  whv  land' 
siiouid  iiiii  he  conM  yed  hy  regi>tr;iti<in  in  the  -aiiie  -iiniile  wav 
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that  ships  arc  traiisforr  1.  TIk;  systo-  thru  in  operation 
thcro,  and  111  tlic  otiicr  Australian  ooio.  .,  was  one  of  convey- 
ance hy  deed  and  registration.  sul)stantiallv  the  same  as  thltt 
now  in  force  in  Ontario.  I'pon  iMonmlffitiiiii  liis  theory  he 
was  met  witii  opposition  and  derision.  Ccntietnen  learned  in 
the  law  shook  their  liewit-ttcd  heads,  ;uid  siiid  in  efTeei.  -('an 
any  trood  thinsi  come  out  of  Nazareth?'  For  this  hold  innova- 
tor did  not  ii.'loiifi-  10  the  h'jr.al  profession,  hut  was  simply  an 
ofhcer  ill  Her  .Ma,i<">ty's  Customs.  Lawyers  are  naturally."  and 
very  i)roperly,  slow  to  adopt  untried  experiments  in  thi'  law^ 
aftectiiiK  property,  more  especially  when  sunstested  hy  i.iymen. 
and  perhaps  there  is  no  sulyect  upon  which  lliey  "are"  mor(> 
conservaUve  than  the  laws  alfectiii'r  the  tenure  :m>\  tr;iii.-fer  of 
land  These  l.aws  have  been  consecrated  hv  :inti(|uitv,  and 
the  labors  ot  the  most  eminent  lejial  minds.  ;iiii|  their  ra"niilica- 
tions  aOect  m  numerous  ways  the  civil  relations  of  -a  Jar;ie 
proportion  of  the  community.  Hut  with  the  spirit  of  a  true 
n'former  Mr.  (now  .^ir  Robert  1  Torrens  re<olutelv  ixr-evered 
()l)posilioii  rather  stimulated  than  daunted  liini.  FollowiiiK 
u|)  the  oriKUial  idea  he  elaborated  what  is  known  ;is  the  Torrens 
system.  His  ar>;unieiits  were  unanswer.able,  aii<l  lie  soon  con- 
vinced a  majority  of  the  people  and  of  ttie  F.eRisl.ature  that  he 
was  ritrht.  In  ls.')S  the  first  crude  ineasiin'  to  f;ive  ett'ect  to 
his  id., I-  was  jiassed  by  i)oth  Houses  of  the  Le{j;isi,atun'  of 
Soutli  .Vustraliu,  .and  l)ecame  law.  In  ISdl  it  was  repealed  to 
make  way  for  an  improved  measure  which  time  and  experience 
had  shown  the  necessity  for.  In  1S7S  further  .•unendments 
were  made,  but  since  that  date  no  further  chants  have  b(>en 
louiid  necessar\-. 


"In  conclusion,  !  de-ire  to  iinpros  upon  every  lover  of 
his  country:  First- '\'\\r  p.ir.nnouni  import.aiice  of  "each  local 
Covernmciit  providiiiu,  a-  speedily  as  possible,  for  the  adoption 
of  the  priiici|)le  of  conveyance  of  Land  by  reni-tration  of  title 
in  the  several  Provinces  of  the  Dominioii.  llscrv  year  adds 
materially  to  the  diliiculty  and  expense  of  its  iiilrodiiction. 
.\nd  sromd  The  urticnt  nc(i"ity  there  i.s  for  the  Canadian 
Covernnient  to  pmvidr  at  the  ouf-.t,  a  simi)le,  safe,  ,and 
inexpensive  system  of  land  tr,iii-fer  for  the  new  territories  of 
the  Northwest.  In  the  older  Provinces  ;i  fr,-,.^t  jjortion  of  the 
public  domain  has  been  already  .alieiLited,  and  with  regard  to 
such  lands,  it  would  not  be  pr.acticable  for  some  time  to  make 
tr.ansfers  under  the  m  w  -ysteni  cympulsorv.  Landowners 
will  soon  see  its  advantages,  and  as  opportunities  occur,  avail 
themselves  of  them;  but  it  will  i)ro!ial)ly  be  matp-  vears  after 
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tln'  iidoptidii  of  tlic  Torrcns  system  in'forc  a  very  larjic  )iro|K)r- 
tion  of  tli(>  alienated  land  is  hroiinht  under  it.  In  the  North- 
west the  ImikIs  as  granted  hy  the  Crown  woiihl  at  once  l)o 
hroiifiht  under  the  new  system,  ami  the  trouhle  and  expense  of 
ehanuiim  would  l.e  avoid'ed.  It  will  he  a  grave  mistake,  if  not 
a  laMinfi  disgrace,  if.  now  tliat  an  un(|uestionalily  belter  m(tho(l 
is  known,  an  anti(]uated  and  condemned  svstem.  with  all  its 
uncertainties,  and  cumhrous  and  co-tly  machinerv,  he  inflicted 
upon  the  virgin  soil  of  tlie  hope  of  our  Dominion,  the  (ireat 
Nortliwest.  Whoever  .sliall  imancii)ate  land  from  this  relic 
of  feudalism:  give  legislative  elTect  to  the  Torrcns  system  of 
transfer  by  registration:  simplify  and  make  uniformJv  opera- 
tive the  law  of  descent:  abolish  general  liens  and  all"  charges 
created  by  operation  of  law.  without  regist nation:  and  make 
land  as  s;ifely  and  easily  dealt  with  a-  registered  stock  or 
bonds,  -will  not  tmly  be  entitled  to  the  thanks  of  the  present 
generation  of  his  countrymen,  Imt  merit  the  gratitude  of 
millions  yet  unborn." 

Tlic  piocccdiims  of  a  public  iiicctiuii  lu'ld  in  the 
City  Hall.  'l"(U()iit(,.(.ii  llic  12tli  F('l)riiai-y.  181)0,  tinder 
liic  aus])ic(vs  of  ilic  Canadian  Land  Law  Aiiiciuiinrnt 
Association.  !i;i\c  recently  ixcii  i-eprint(>d  in  painpiilet 
tonn  ;Mi(i  are  not  only  nsefiil  as  .summarizing-  the 
advance  made  l.y  the  .sy.stem  in  Canada  up  to  lliat 
date,  hut  e.\liil)ii  in  a  pojjiilar  manner  the  d(>feet.s  of 
the  system  of  hind  hohUn-i  and  eonvevaueint--  th(>n 
in  vo<itie  iii  Ontario  and  the  features  of  the  l\)rrens 
."System  wliich  commended  that  system  to  practical 
menasovercominu  these  difliciihies.  Mr.  ,L  Herhert 
ALi.son.  the  president  of  the  .\>sociation.  said  in  part: 

■■']"he  ntorm  of  the  pre-ent  system  of  traiisfcrrinu'  title  to 
laiid.d  !)rop(rty  is  one  of  the  most  important  branches  of  the 
land  problem,  which,  mider  various  aspects,  lioliis  a  foremost 
place  among  the  great  (]uestions  of  the  dav,  in  all  liiiLdi^h- 
spoaking  ciiniinuiiities. 


'TluTe  is,  jx'rhaps  no  more  j)otent  factoi'  in  m.aintaiuing 
liie  permanence  and  stability  of  government  than  a  wide  dis- 
tribiuion  among  the  people  of  the  ownership  of  the  m,iI.     A 

.     ",:':'    '  ,./....(,...   /,...(.<,  reiernng  to  uic  largo 

manlier  ot  l.anlowners  m  I'miice,  truly  says:  'There  can  be 
no  land  agit.ation  in  tli;tt  coiintry   because  "tiiero  the  land  n  n 


iNi  i;<  ii)r(  vu  i\ 


the 


veritahlo     national     po^sc-Mon/     I'Imic.     as     .1-,  whr 
danftorous  olas>,.s  arc  tiio  landless  and  improvident 

"it.  I-'  thcrctorc  in  tlio  public  interest,  and  the  well  l.einii 
ot  the  .state  re.pnres  the  removal  of  all  unnccessarv  obstruc- 
tions to  the  clu.ap,  simple  and  safe  aniuisition. 'sale,  and 
transler  of  and  more  especially  of  the  homestead  u\  the 
farmer  handicraftsman  and  ial  orer.  Such  obstructions  pro- 
voke discontent  and  retard  i!„.  pro^peritv  of  the  people 
I'ortunately  all  jiolitica!  parties  can  coiisistentl 
JiiotniK  this  frreat  social  and  e<onomical  rei'orm 


unite  in  pro- 


****** 

"Hefore  coiisi.lering  the  relations  of  th(-  Province  of 
(Ontario  to  this  (|uestion.  it  niav  be  intcn'stinn  to  nter  brieflv 
to  the  position  m  re-rard  to  it  of  other  i)arts  of  the  Ijnpiiv  and 
of  the  .states  ot  the  American  Tnion. 

"In  Kngland.  where  the  cost  ami  delays  of  convevaneine 
are  so  great  as  to  almost  preclude  small  holdiims  of  Land  the 
.sul)joet  has  been  long  regarded  bv  social  reformers  and  states- 
men as  one  of  the  first  importanc...  After  his  return  from 
Australia,  .Nr  Robert  I'orrcns  strongly  urg.,1  the  adoption  of 
a  system  of  registration  of  titles  .,p„n  public  attention.  One 
V  the  hrst  to  declare  his  adhesion  to  Sir  l{ol.ert's  views  was 
.o_rd  Coleridge,  now  Lord  Chief  .Justice  of  I'ligland  who  in 
18/2,  at  a  meeting  at  which  ."^ir  liobert  li.id  cxpl,,iii,,l  his 
scheme,  spoke  as  follows: 

"  'I  have  never  been  able  to  perceiv(>  the  obstacle  to  ai)plv- 
ing  to  and  the  .syst.>m  of  transfer  which  answers  so  well  wh.'-n 
apFiIied  to  shipping:  but,  as  my  learned  brethren,  one  and  all 
iiave  declared  that  to  be  imiiossible.  I  had  become  impre-ed' 
with  the  belK't  that  there  must  be  something  wrong  in  rnv 
intellect,  as  I  tailed  to  perceive  the  impossibiiitv.  The  remark- 
ably clear  and  logical  i)aper  whi.'h  has  been  read  by  Sir  I{obert 
lorrens  relieves  mo  from  that  iiainful  impression,  and  the 
statistics  of  the  succes.sful  working  of  his  system  in  Australia 
amounts  to  demonstration:  so  that  the  man  who  denies  Uie 
[iracticabihty  of  applying  it  misht  as  well  deny  that  two  and 
two  make  four.' 

•in  1,^7.">  J.ord  I  aims'  liiil  was  pas.sed.  which  provided  for 
the  permi.ssive  u.se  of  a  scheme  of  registration  of  title:  but.  as 
the  friends  of  that  system  i)ointed  out,  its  i)iovisions  were  in 
many  respects  objectionable,  and  comparativelv  little  use  lias 
l)ecn  made  of  it." 

LaiKl      nui^fer  luiios  nf  1<,K):{.     Tlic  Act  of  1S!)7,  wlicro  in  force,  ia 

conipiilsory  atnl  li,is  met  with  coiisidcrahly  greater  sikto.s.s  than  tlio 
<'iilir(I,\   Miliiniary  Art  of  187.5. 


Hi 


<  AN  vDiAN  ri)i!i;i:.\.--  sv-^ilm 


"The   ( ly     ottliT^    in    tlic    rnitnl    St:it(s    ;i>l()|itcil    tlic 

system  of  resist  rat  ion  of  deeds  whicli.  in  170J,  was  provided 
liy  Act  of  rariiaiiient  for  the  Ilast  Hidinj;  of  the  county  of 
Vork.  IJifihind.  This  >ysteni  is  still  in  force  throuy;tiout  the 
rnion.  anil  in  tiie  Maritime  Provinces  of  the  I  )oininioii.  I'nder 
it  all  in>trunients  in  each  innnici])ality  are  registered  in  their 
onler.  lint  no  index  is  kept  of  the  particular  lot.  Mock  or  i)arcel 
of  land  affected,  as  in  Ontario.  The  chain  of  title  is  traced 
l>y  mi'ans  of  an  alph.aheticil  index  of  the  n;iines  of  grantors. 

■in  populous  (listrii'ts  there  are  many  jiersons  of  the  s;ime 
n.iinc.  .'ind  where  sulidivisions,  chanjies  of  owner-hip,  cnation 
of  lien.-,  elc.  are  of  frei|Uent  occurrence,  the  fireat  labor  and 
the  lefial  acumen  reciuired  in  tracing  titles  under  this  system, 
in  course  of  time,  may  \>v  readily  imasined.  'I'he  -urns  said 
to  lie  i)aid  to  prominent  conveyancers  in  the  city  of  New  Vork. 
and  doulitless  well  earned,  for  invest ijjatinji',  clearin>;  up  .and 
pronouncing  an  opinion  upon  a  >in}ile  puri'hase  of  pro|)erty  are 
almo-t  incredililc,  jia'^sinjr  sometimes  into  the  tlioii-ands  of 
dollar-.  The  <liHiculties  in  the  way  of  riddinn  the  real  estate 
of  the  country  of  this  inculius.  protected  as  it  is  by  powerful 
vested  inti  n-ts,  ;ire  such  ;is  have  .almost  driven  reformers  to 
(le.spair.  In  the  State  of  \ew  Vork,  after  ye.ir-  of  afiilation, 
tlic  Land  rr.iii-fcr  Reform  A.s.sociation.  and  it-  able  ami 
enthiisia.-tic  pre-ideiit,  have  suc..ced(>(l  in  {iettmn  an  .\ct  i)a-sed, 
which  comes  into  force  in  .lami.ary,  ls!ll,  iirovidins;  for  a 
scheme  of  Mock  indexing  of  in-tnnnents,  -oinewhaf  similar  to 
that  now  ii>  force  in  Ontario,  which,  it  i-  hoped,  will  jjave  the 
w:i\  for  the  Torrens  >ysteni.  In  lllinoi-,  .Minnesot.i,  Dakot.a 
and  other  States,  the  evils  of  the  pre-eni  -ystem  are  admitted, 
and  the  subject  is  bein<r  discussed.  i"it  no  practical  mea-ure  of 
relief  has  yet  been  adojjted.  Failing  any  legislative  reniedv. 
•and  ;i-  a  substitute  for  a  more  satisfiiclory  system,  land  title 
HU.arantee  coinp.-inio  have  bci^n  dcvis(  d,  which.  I'or  ;i  percent- 
age on  the  v.-ilue.  mdemnily  purchasers  ;ind  mortf^asees  ay,ainsi 
loss  by  defective  title.  Heforc  the  Torrens  sj-stem  was  iniro- 
duced.  it  was  in  contdnplation  to  form  >iich  a  company  in 
Toronto.  The  necessity  for  these  companies,  and  the  fad  that 
their  trail-actions  have  become  ,i  larue  and  renular  liraiicli  of 
business,  similar  to  life  .and  iiic  in.-urance,  in  several  of  the 
larpr  cities  of  the  Union,  is  ;i  sad  reflection  on  the  practical 
intelligence  of  legislators  in  that  country. 


I . 


I 
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V  uMiitig  nov.  ii>  our  i.iViii  i  rovuii  i-  ui  <  Mii.uiu.  ami  uiciuii- 
iiig  therewith  the  Province  of  Manitoba  an<l  the  Northwest 
Territories,  all  of  which  ado[;ted  the  Ontario  system    wc 
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of  <I.T.N  uas  ,,sta  Mi>lM.,i  wlu.'li  pruvi.|..,|  for  tli..  r.ror.lin.'  of 
m..mnnals  of  al  ,nMn„n,.nts  aff,.,.tinK  lan.l  in  l,oo£  to'' bo 
|>ruvi,  ..,1  tor  each  iMiinicipalify.     Tho  first   Rojtistrv   Art  wis 

of  tt ,.  li,>t  Parliament  ol  I  piXT  Cana.ia.      l{..iri,,rv  of  instru- 
ments was  at  first  optional,  hut  was  n.a,;,.  ,„>npuNorv  in  IS.-.l 
-NO  provision  app,.ars  to  l.avc  Leen  ma.!.'  in  that  A.'t  for  Icoepin- 

pra  t  ...  of  k...pin}r  s„,l,  ;,n  uulrx  was  jrcnoraiiy  followo.i,  and 
n  «  ,.,  wa.  nia,!,.  ohlij^atory.  This  phm  of  lot  inrlrxins  was 
..  mat  Mial  iinprovmcnt  on  the  plan  of  a  gonoral  r.-i>trv,  with 
an  in,l.;x  of  tl...  names  of  grantors  .,  ,K— such  as  prevails  in 
he  Initod  State,  and  in  tiie  .Maritime-  Provinees  '  Afte  t  J 
hpso  o  y.-ars  how<-ver.  from  th,-  suhdiNision  of  original  lo  s 
H.e  mult.plieation  of  registries,  death  and  intestacy  oones' 
incompetent  conveyancing,  an.l  other  causes,  expense, °Ic"ays' 
micertamty  and  insecurity,  in  regard  to  land  titles    gave  fre- 

T',"  ,r!"'"'r'  "*  ''"'"i;';''"^-  -^ometimes  of  litigation.     N'arious 
nu   surcs  ^^,.re  from  time  to  time  passed  i.v  the  Legislature 

A  nL;'  tl  ""    '"   '■""!'■''•;  ^™'-'  "f   ''"'  "^«'-^^  P'oniineut   evils." 
Among    hese  w..re  the  Act  ot   ISO.-),  before  referr..,!  to.  which 
provide.!  among  other  thing>  for  th..  registry  of  dvv,l.  in  full 
nstead  ot   l,y  memorial;  and  the  .several  Acts  simplifying  the 
Imrring    nt    ,.nt,.uls.    ,,rovidiMg    short    forms    of    cm,v..ya",ccs 
n'ducmg  the  nnw  when  undisturl.ed  posse.s.sion  constitutes  a 
KOod  title.  :,n,l    riir  Quieting  Titles  Art. 

■•I!en.|iri;,l  as  these  measures  were  in  mitig;iting  some  of 
U,e  causes  ot  eompiaint,  they  did  not  n>ach  the  root  of  the  evil 

Ihe  inherent  d.tects  of  a  .system  which,  hefor-  an  opinion  can 
he  formed  as  to  th<.  validity  of  any  title  to  l.nid,  n'.cessif.te.s 
an  investigation  by    ,  .  rofessional  expi  rt  into  the  validity  of 
every  conveyance,  or  passage  hy  d.-volution.  or  I.v  l..gal  i)rocess 
hack  lo  the  issue  of  the  pat.^nt,  which  must  he  repeated  evcrv 

ime  a  transaction  takes  plac,  involving,  may  he,  the  examina- 
tion ot  hundreds  of  entries;  that  surioun.ls  the  transfer  of  land 
witli  .so  many  traps  and  pitfalls  and  uncertainties  that  some- 
times nothing  short  of  a  judicial  .lecision  rm  condusivelv 
determine  the  questions  th,.t  arise;  that  preserves,  in  regard 
to  the  transfer  ot  tlu-  smallest  and  most  inexpensive  piece  of 
laiui,  an  elahorate  verhiage.  reiiuired  for  no  other  description 
0  property  cannot  he  cun.l  hy  stripping  olT  .some  of  its  mor,. 
" :::u.-i  Dc  entirely  swept  away 


IS 
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"Altliouiili  ill  sui'i'cssful  oiMTatidii  for  tliirty  ycsirs  past  ui 
Australia,  the  Tornns  svstiin  was  tir>t  hrotmht  to  the  knowlcrlKr 
of  the  Canadian  pul.lic  in  isTC.  wlun  two  artid.'    appcarcil  in 
the  Cnnmlloit  Monlhbi  Mtiqaziw,  from  the  pen  o    Mr.  .  .corRf 
S   Ilolincstotl,  wlios(«  attention  had  Ix'cn  drawn  to  tlio  subject 
l.v  Mr.  Hcvrrirv  .lonos.     To  thcso  two  mcmhors  of  tlic  IfRal 
jirofcsslon.   Canada   is   indol.tcd.   not   only   for   initiatniR  the 
movcnipnt   for   reform,   hut    also  for   continued  and  efficient 
service  in  securing  tlie  adoption  of  the  'I'orrens  system.     .\t 
first  the  announcement  that  such  an  improvenxnt  was  possible 
M-emed  almost  bevond  belief.     C.entlemeii.  learned  in  the  law 
ridiculed  the  i.lea.'  and  others,  whose  experience  had  convince( 
th<'m  of  the  hardshii)s  attendant  upon  the  old  system,  feared 
that  the  ti<linns  were  too  pood  to  be  true.      Subsequent  invos- 
tiiiation,  the  annual   reports    of    the   masters  of  titles  in  the 
Colonics  where  it  was  in  operation,  and  the  official  returns  t(. 
the    Home    Covernmcnt.    made    by    the    ( iovernors    of    these 
Colonies,  soon  left  no  room  for  uni)njuiliced  doubt. 

"In  ISK;^  the  Canada  Land  Law  Amendment  Association 

was  formed  for  the  avowed  purpose  of  M<urin<r  the  .abolition 

of  .some  of  tlie  impediments  to  the  safe  hoi-liriji  and  cheap  and 

spoody  transfer  of  land,  and  more  esix-cially  to  i)romote  th<- 

introduction  of  the  Torrens  syst.  m.     A  prospectus  '  as  issued 

by  the  association  and  largely  circulated.     Were  there  time  it 

w'ould  be  amusiiiii  to  rea<l  some  of  the  abli>  editorials  and  letters 

on  the  subjri-t  wliich  ai)i)eared  in  the  public  i)ress  at  the  time. 

Some  scoifed.  others  Impusrned  the  motives  of  the  promoters. 

A  larj^e  proiiortioii  oi  the  members  of  the  lesjal  [irofosion  were 

•ther  indifferent   or  hostile.     Still,  by  many  prominent   and 

mtiuential  members  of  both  th<>  i>ress  an<l  the  legal  jirofession 

the  question  wa-  treated  with  candor,  and  even  at  thi>  early 

date  in  some  cases  received  a  generous  an<l  hearty  welcome 

and   sui)port.     Notal)lv   among   these   distinguished   members 

of  the  |)nifession  were  Mr.  Dalton  McCarthy.  (^C.,  the  Hon. 

ICdward  I'.lake,  the  lion.  Attorney  (leneral  Mow.it,  and  Mr. 

Meredith,  Q.C. 

''l")ei>utations  waiti^l  on  the  memtiers  of  the  three  (iov- 
ernments  of  the  Dominion  and  the  Provinces  of  Ontario  and 
Manitoba,  to  which  the  (-fforts  of  the  association  were  chiefly 
directed,  and  were  courteously  received.  Hut  the  subject  was 
new,  and  very  little  hope  was  given  of  any  immediate  practical 
result.  Sev(>ral  members  of  the  Dominion  C.overnment,  more 
especially  Sir  D.ivid  ^Lu■pllcr^on,  tlicn  Minir-terof  the  Inteiior, 
and  Sir  ".lolin  A.  M.irdoti.iM.  evinceil  ,i  warm  iiiteresi  in  tiie 
-ubject. 
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iU>  p.T>on,,lly  -ynjpatii.zinK  with  fl„.  movcmcit.  on  nurn^ 
-ao  o.,..  o<Tas,on  adv.s,.,!  th,.  otFi,.,.rs  ,.f  tl...  a^M.,iafi,„       • 

I    ,  i  *''^V,-'^'^-  ,.^^'"'''  a.lm.ttiiifr  that  th.T..  w.tc  Rmiirul^  for 
^  V..-W.  tho  ofh.vrs  of  tl„.  a.~,„.iatio.,  nvr.  conv in.v.l  tlaf 

n^  :::;;':;:;;  ""•■  ^^?"'  "'•"■•r'""  "f  p»""'="-  opinion  w 

ot  h,,ai>(.  th..  present  system  .li.l  not  atlor.l  ahui.  lant  .-iiise 
.  r -■omplamt,  l,»t  Ixvatise  it  ^vas  nut  ^.'-erallv  knoun  that    n  • 

so  long  that  tJ.ey  su,.pos..,|  ,t  to  be  inevitable.     The  as^ocii- 
tion.  therefore,  took  steps  to  brin^  tl,..  snbje.-t  to  the  notiee  of 

itirrfr''""':;'"'^'"^'"-'"'""^ '""'  •'"■  ^^•■"•■'■=''  tmf-i  c-  x'pu. 

Mtio.i.  trom  the  assoeiation  waite.l  on  s<.verai  of  the  eilv  •     1 

"TTu    '"T'h^  '^r*"''  "^f  -^^^n-^'ltMre.  nran.e,C'  W^ti 
.."-     Hoar,    of  Trade.     The  prosp.-etws  of  the  assoeia  ion       i 
address  dei.vere,!  by  my.elf  bef,,,-,.  the  Canadian  hntitZ  'u 
other  hteratnr,.  on    the  subjee,    uv,-,.   ..xtensiveiv      rn  l^t' 
Iho   honorary  .eeretary  of  the  a^soriation   viMted   Ma      o    I 
:   Id  or^a.n^e,!  a  branch  a.<oriation  in  that  I'rovn,,...      I  m v  '    f 
;    ni'^   ?.""''   ''"SaK.'ment>    in    Manitoba,    paid    <rv.rd 
visits  to    hat  1  rovinee.  and  also  visited  the  Xortlnve.t  Terri- 
torios  and  the  I  rovinees  of  Nova  Seotia.  X.w  Hrunsw  H    u  i 
Irinee  Edward  Island,  and  brought  tl,..  subj..,t  befor..  pro  ni- 
t.ent   n.presentat.ves  of  ,.a.h  of  th..>e  I'rovin.vs.     J.fTortr  in 

Ihe' ore  ■'■'■'  l^^'T'^''^-  ''''\  "''"•'■  t'>  ""'i^t  tl...  pow..rful  aid  of 
h..  pr .».     As  th<;  r..>ult,  the  Ontario  Hous,.  of  Assembly  wis 
ioo,l..,i  w„h  p..t,„„„.  on  the  snbj,.ct  of  lan.l  transfer  n^form^ 
.i"d  at  hnfrth  .•iH.ennK  mdieations  of  ultiniat.-  su<v,..s  \n'<r;n 
to  p,VM„t    theniselves      Th.-  lat.   Pnmier  of   Manitoba,  Mr 
.Z\r?'-   ".■■''■  ^'":"".'  "'  <'■•-«    -^tronjrly   in   f,.,vor  of  the  n.-w 
ethod,  an.l  tl,.  I.e^nslatnre  of  that  Provin...  .-na,'!...!  the  first 
noasun.  for  a.ioptum  th,-  Torre:,,  -y-t.in  a^  a  pr,u  ineial  seheme 
uh  ch  eam..  into  lore.,  on  th,.  1st  ,l„ly,  J^s,",.     1,.  ,l„.  i^ovin,.; 
nt  tlntano    h..  n..w  sehem..  w.as  inaugurated  bv  the  Hon    Mr 
Mowit  at  the  s;,n...  <lat.  .  but  with  ;i  .'aution  which  was  iMThaps 
Ju.s;^^.hal)lo  at  the  tnn,.,  it  was  mad..  apph,.abl..  onlv  to  ih..  .'i  v 
of  loronto  an.l  the  county  of  York.     Subs,.,|u..ntlv,  in  r...non;.. 

h-tri!'f"T.,'"'TT'"';;"*"'-^ "''  ^'"'  a^^"<'i^"i"".ti„.  outiving 

I'o  ,  r  "^^'>"^'^"''i'■.  ^'""'•>'  ■''"""•'•  ^■il'i-'>'f-^  Al,o,na,Kat 
I  ortage  and  P.auiy  River  w..re  brought  bv  Mr.  Mouat  un.ler 
ttio  new  system;  .ipti.)nally  as  far  as  lan.l'  ahcniv  paf..n.,.,l  i< 
concerned,  i)ut  compulsory  in  respect  to  all  lan.is  alien.-ite.l  by 
he  Crown  atfr  th,.  Act  came  in  for,,..  The  lan,l>  in  th.-se 
large  cli>tri,.ts  ,'omi)ris,.  an  ext.'nsiv,.  an-a,  morr  than  ,.n,-half 
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of  (lir  wiiolc  rrovincf.  iiiucli  of  it  still  uiipati'iittd,  whiili  will 
therefore  never  \»-  hiirilenetl  witli  tiie  old  system  of  land 
transfer.  I'erniis-ion  lias  al>o  l>e(  ii  niven  to  counties,  cities 
and  towns  in  Ontario  to  adopt  tlie  Torrens  sy>lcni  on  certain 
conditions,  wliicli  are,  however,  so  onerous  that  not  one  of 
them  has  yet  availed  itself  of  the  j)rivile>ie.  To  oKtain  the 
l)enefits  of  the  Torren.-  sy.stem  each  numicipal  couiu-il  nuist 
pa.ss  a  hy-law  doclarinp  it  ex'iedient  to  extend  the  jirovisions 
of  the  Act  to  such  mnniii|)ality,  and  must  undertake  to  jirovide 
jiroper  fireproof  and  other  acconmio<lation  for  an  office  of  land 
titles,  provide  fiooks,  furniture,  stationery,  litihtiii}:,  etc.. 
liecome  resi)on-ilile  for  the  salaries  of  all  officers,  including  the 
registrar  or  master  of  titles,  and  a  i)roportion  of  the  s.-d.iry  of 
an  inspector.  These  appointments  are  all  to  I'e  made  and  the 
salaries  determined  l)y  the  Ciovernment.  the  munii '"lility 
liavinti  no  voice,  their  sole  duly  lieinp  to  |)rovide  the  .•  i>-iey. 
From  sixty  to  seventy  new  offici's  to  be  huilt,  and  as  many  new 
ofhcers  to  l>e  saddled  on  the  country.  ( '.-oi  any  scheme  more 
extravagantly  costly  lie  concei\('(i,  or  one  less  likely  to  f)e 
adopted?  Instead  of  heinn  surjiri-ed  that  no  municip.al  council 
has  adopted  tiie  scheme,  the  wonder  would  lie  if  any  one  had 
done  .so. 

"Next,  and  most  imporl.'int  of  ;ill.  the  l)(iiniiii(in  <  1()\(  rii- 
ment,  after  ]);itii'nt  and  painstakinj;  in\-e-tif:ation,  decided  on 
ado])tinf;  the  Torrens  system  of  land  tran>fer  for  the  North- 
west Territories.  comi)risinn  all  that  vast  region  extending; 
from  the  western  houndary  of  Manitolia  to  Hritish  (  olumhia. 
and  from  the  houndary  of  the  I'nited  States  to  the  Arctic 
Ocean.  A  hill  witli  this  ol)jcct  in  view  had  lu'cn  prepared  some 
time  before  hy  Messrs.  Beverley  and  Herbert  (".  Jones,  and  had 
f)een  presented  to  I'arli.'iinciit  in  two  previous  sessions  by  Mr. 
Dalton  McCarthy.  (^('..  M.P.  This  bill,  with  some  modifica- 
tions, was  adoi)ted  by  Sir  .Alexander  C."n])bell,  then  Minister 
of  Justice,  who  introiluced  it  in  the  session  of  lNSl-iSN,j.  To 
give  time  for  its  full  consideration,  the  l)ill  was  not  enacted  in 
that  .session;  t)ut  in  the  following  session,  in  the  hands  of  Sir 
John  Thompson,  it  was  unanimously  carried.     *     *     *  • 

.Mr.  (Jcorjic  S.  Holnu'.sted.  then  iiisjx'ctdr  of 
litkvs  of  tiie  High  Court  of  Ju.^ticc  in  sccdiulinf^- 
the  resohitioii  favoriiiii  ;i  simpler  and  les.s  e.\i)ensive 
mode  of  applying-  the  Torrens  system  of  laitd  trans- 
fer to  tbi'  wh.olc  !)!'()\'!n('e  of  ()ntari().  said  in  '.);n't  : 

"It  is  now  fourtiH'n  years  since  1  was  first  led  to  investi- 
gate that  .sy.stem,  and  from  the  time  I  i.iine  to  understand  it, 
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until  the  pnscnt  time,  I  have  luv.r  wavcrc.l  in  mv  convirtion 
of  the  nH'at  superiority  of  that  system  over  that  which  prevails 
III  <  )iitano. 

-Vou  have  heani  in  the  I'resi.lenfs  address  that  this 
lorrens  system  has  heen  adopted  l.y  all  tlie  Australian  Colonies, 
hy  the  I  arhament  of  Canada  for  tlx-  Northwest  Territories  by 
the  Lemslature  of  Manitoba,  and  also  partiallv  hv  the  Province 
of  Ontario.  Th..  faet  that  it  has  Ixcn  <o  ado'pted  is  stronif 
prima  Jane  evi(l<.nce  of  its  merits,  l.nt  I  should  like,  if  pcx^ihle 
to  eonvitiee  everyone  h.re  present  of  the  proprietv  of  voting 
111  lavor  of  the   lorrens  sy.-tem  on  its  merits. 

"In  onhr  that  you  may  he  able  to  give  ,iii  liitelliKent 
opinion  on  the  .snbjeet,  it  is  nece.s.sary  for  vou  elearlv  to  under- 
stand 111  what  respeet  the  Torrens  system  of  registration  dilTers 
from  the  system  of  registration  of  <leeds  which  at  present 
prevails  in  Ontario.  I'.ople  who  look  at  the  matter  sui)er- 
hci.illy  may  jump  at  the  conclusion  that  there  is  no  gre-it 
dillereiice  between  the  two  sv.stems.  but  as  a  matter  of  fact 
th.-y  ditler  r.adi.ally.  It  is  (|uite  true  that  under  our  present 
system  of  registration  we  talk  of  having  'a  regist.Ted  title  ' 
ineaiiing  thereby  that  all  the  documents  constituting  the  i^hain 
of  title  are  registered.  Hut  if  the  Torrens  system  ac.ompli^lied 
nothing  mor<«  than  that,  no  one  would  think  i'  worth  the  trouble 
of  making  the  change.  Let  us  consider  for  a  moment  wh.at 
the  present  .system  of  registration  is  int*  nded  to  do.  It  is 
simply  this:  'j'o  provide  a  public  office  in  which  .all  instru- 
ments affecting  the  title  to  land  may  be  recorded.  It  does  not 
pretend  to  provide  any  means  whatever  for  deterniiniiig  the 
h'gal  effect  of  instruments  which  are  so  recorded;  and  as  a 
matter  of  fact  iii-tniments  m;iy  be  recorded  agaiiHt  a  parcel 
of  laiKi,  which,  tliough  purporting  to  alfecl  the  title,  have  in 
reality  no  more  legal  etfect  on  the  title  than  a  bi;iiik  sheet  of 
paper. 

Let  us,  in  imagination,  go  for  .a  moment  to  one  of  our 
registry  offices.  We  want  to  ascertain  the  title  to  a  lot  of  land. 
We  lire  shown  what  is  called  an  '.\bstr;ict  Index."  in  which  i.s 
set  forth  a  list  of  all  the  instruments  aifecting  the  land  we  arc 
inquiring  about.  From  this  it  may  appea;  that  there  i-  a 
perfect  chain  of  titles,  but  no  one  is  safe  in  relying  on  this  index 
idone:  he  iiiu>t  examine  each  instrument  indexed,  and  carefully 
consider  whether  it  is  made  by  {iroper  parties,  in  proper  form, 
and  is  duly  executed.  This  he  must  do  at  his  own  risk.  He 
must  iletermine  for  himself  the  l(>(r.;d  effect  of  each  in-trument 
at  the  risk  that  if  he,  or  his  legal  adviser  m.-ike  a  mistake,  he 
may  lose  the  l;ind.  .\nd  the  great  trouble  is  that  after  exer- 
cising all  the  care  and  caution  possil)le,  and  procuring  the  best 
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l«'gal  ii<si-it:mcc,  >t)nic  iinoxpiMtcd  flaw  m:iy  Iw  di-coverrd. 
Lot  nil'  >;ivc  you  a  few  practical  instances  of  the  way  in  which 
our  pn -cnt  nuistry  system  works. 

"'rinn-  was  a  case  of  .Vr.r  v.  Stildoii  Ixfon-  Mr.  .lu-ticc 
Holicrt>-oti  lately.  The  action  w.is  hroujjht  to  enforce  a  con- 
tract for  the  sale  of  a  parc<l  of  land.  In  this  action  it  appeared 
that  the  vendor  liad  a  uood  rcKisfered  title— no  links  in  tin- 
chain  were  wantiuR.  no  Haws  were  appan-nt.  It  ajjpeand  thai 
the  vendor  claimed  as  devix-c  under  his  uncle's  will  .md  had 
effected  loans  on  the  pni[)erty,  and  I  lielieve  iiad  made  one  or 
two  mortnafies  to  loan  i'oni])anies.  Xow  very  few  persons,  I 
venture  to  think,  would  fiuess  what  was  (he  ohjection  to  this 
title.  The  will  under  which  the  vendor  claimed  was  in  due 
form,  duly  executed,  duly  renistered,  and  yt-t  it  kyi.s  of  no  more 
value  than  a  picrr  of  iraste  jmixr.  The  difliciilty  was  that  after 
the  testator  had  made  his  will,  he  married,  which  had  the  effect 
of  nvokinti  the  will  (>ee  I{.  S.  ().,  e.  11)0,  §  20),  so  that  it 
was  alisoluteiy  null  and  void;  and  yet,  as  you  liave  seen,  it  wa.'. 
nevertheless  rejiistered. 

"There  was  another  case  not  lonf;  atio  hcfore  the  courts 
of  Afjuisie  v.  J.inilsan  (1  Ont.  Reports.  104;  11  Ont.  Reports. 
r^'2()),  in  which  the  facts  were  as  follows:  In  1S.*)4  a  man  named 
.\lunsie  died  leavinft  a  will  wlierehy  he  d(>vised  h's  farm  to  his 
widow  for  her  life,  and  then  after  her  death  to  ....-  son  Hohrrt. 
The  will  was  duly  resist,  red.  Holicrt  shortly  .afterward-  i)ur- 
chased  his  mother's  lif,.  intcrot,  and  then"  thinkinn  himself 
owner  of  the  lot  .■iii>olut;>ly,  he  sold  it  to  his  brother  .lames,  who 
sul)se(iuently  sold  it  to  the  defendant  Lindsay,  who  hounht  on 
the  faith  of  his  vendor  having  a  jjood  registered  title.  Lindsay 
lived  on  the  lot  and  worked  and  improv<(l  it  for  a  Rood  m,in\ 
years,  thinking,  no  doul.t,  to  leave  it  as  a  provision  for  hiV 
family  on  his  <ir,itli.  In  1,S7-L  however,  the  widow  of  the 
test.itor  died,  ami  within  ten  y.ars  afterwards  the  heirs  at  Law 
uistituted  a  suit  a(i.iinst  I.indsiy  and  recovered  the  land  from 
him.  on  the  firound  that  the  device  to  Robert  w.as  void,  he 
lia[>i)eninn  to  have  been  a  witness  to  the  will.  All  the  hard- 
earned  fruits  of  Lindsay's  labor  were  thus  taken  from  him 
without  any  compensation,  except  a  lien  for  the  value  of  the 
permanent  improvements  he  had  made,  aKaiiist  which  was  set 
3fT  an  (XTiipation  rent  for  the  premises  >ince  the  widow's 
Jeath.  I  think  that  you  will  conf<>ss  that  a  registration  system 
which  leads  to  Mich  rcMilt^  is.  to  .-ay  the  least,  not  a  very 
jterfect  or  eflicient  .-y.-tem. 

"I  will  give  you  anotii.r  in-laiirc  of  its  etTects.  Mmic 
Uttle  time  ;o)  a  case  was  before  the  courts,  Haiti/  v.  Sliiur 
;il  t)nt.  Appeal  Uejiorts,  OOOj,  i;i  which  the  following  state  of 
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facts  ai)pf:irc(l:  'riicri-  wen-  two  |)»r>uiis,  cxcciiturs  am!  tru.«- 
tr«s  of  ail  estate.  One  of  the  trustees  owed  a  sum  of  monev 
to  the  estate,  and  (-xecuted  a  mortKajie  on  a  parcel  of  land  to 
his  cotnistee  to  seeiire  its  payment.  The  cotrustee  died,  and 
the  other  wlio  owed  the  money  survived  liim.  and  he  then 
(witliout  i)ayintt  the  deht  to  the  tru-t  estate)  as  siirvivinn 
tru-tee  and  exei-ulor,  dishonestly  executed  a  discharge  of  his 
mort>ra>:e,  which  w.as  duly  rcKistered.  He  then  <old  the  land 
to  the  defendants  in  tin?  action,  who  lioujjht  it  in  jioocj  faith, 
reiyinn  on  the  mortRafte  haviiiK  been  discharged.  The  pur- 
chasers worked  it  and  made  valuable  improvements  on  it.  and 
were  somewhat  astonished  after  the  lapse  of  two  ye;irs  to  learn 
that  the  disch;irKi-  of  mortKage  was  utterly  wdrthless.  The 
result  of  the  suit  was  to  take  the  land  away  from  them,  with 
all  their  iniprovenieiits,  without  any  compensation  whatever; 
and  yet  you  will  he  careful  to  ohserve  that  the  discharge,  or 
what  [)urported  to  l)>    .  discharge,  was  duly  registered. 

"I  remember  another  case  when  a  man  had  laid  out  a 
farm  lot  as  a  vilLige  and  cut  it  up  into  a  luunher  of  small  lots 
which  he  sold  off.  These  lots  pa-sed  throuuh  ditTercnt  hands, 
ami  >ume  were  sold  for  taxes.  Unfortunately  the  village  never 
not  beyond  the  paper  stage,  and  after  some  years  all  the.se  lots 
got  back  into  one  hand,  and  were  together  used  as  a  f;irm  lot; 
liut  the  land  was  practically  unsaleable,  for  in  onler  to  investi- 
gate the  title  to  this  f.arm  lot  you  had  to  examine  and  consider 
no  less  than  000  registrations,  and  the  result  was  the  owner 
had  to  >piiid  over  SI, 000  to  (luiet  his  title.     *     *     * 

'  r>ul  I  will  not  weary  you  with  further  illustrations  of 
the  ha'.anls  which  [xople  have  to  run  under  our  jjresent 
registry  systi  m.  Let  me,  however,  point  out  to  you  one  other 
defect.  Owing  to  the  necessity  of  each  link  in  the  chain 
having  to  be  perfect  it  is  ea.sy  to  see  that  the  more  tran.saciion> 
there  are  recorded,  the  greater  is  the  number  of  defects  likely 
to  be  found  in  the  title;  and  the  result  is  that  the  investigation 
of  titles  extei  's  >ometime.s  over  months  and  even  years. 
!^ome  time  ago  there  was  a  case  before  the  courts  in  which  no 
less  than  144  objections  and  requisitions  had  been  made  on 
the  title  in  (luestion,  and  the  investigation  had  been  going  on 
for  four  months;  and  all  this  means,  I  need  liardlv  s.-y,  great 
ex[)ense. 

"As  the  results  of  the  i)r(-eut  system  of  ri'gistr\-  we  have, 
theirfore,  great  uncertainty  of  title  and  great  expense  and 
ilelay  in  invest ig.'iting  titles. 

"Now  let  us  see  what  the  Turrens  -y~tini  is  intended  to 
do — but  first  I  may  tell  you  what  it  does  not  do.  It  does  not 
pretend  meri4y  to  record  the  fact  that  a  de(Hl  or  instrument 
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has  liccii  riiiidf;  and  it  docs  not  ixrniit  iii>triiiiif'iits  to  be 
recorded  as  instriinieiits  affeetiiift  the  ;itlc  whirh  arr  in  fact 
of  no  more  ic-ral  effect  than  mere  waste  jjaper.  as  we  ha\-e  seen 
that  our  prcMiil  >vstem  of  registry  does.  What  the  Torn-ns 
system  amis  at  iUAufs:.  and  actually  does,  is  to  record  ///(  title. 
..  >'  the  iejral  etfect  of  all  instruments  atfectinj;  the  lanih  Jn 
order  to  hriiitr  jiroperty  undi  r  tlii<  <y>tem,  it  is  neicssary  that 
tlie  titli'  of  i\v  pei-M)!!  <-lainiinf:  to  lie  fir>t  re>riMnvd  as".)\vner 
should  I.e  invesiijrated  iiy  a  public  oflicer;  the  title  lia\i!if;  bern 
proved  to  his  siti-fadion,  it  i-  then  reuistered-not  ihe'trinn 
of  deeds  under  which  the  ouhit  claims,  fiut  the  fart  that  the 
person  who  hay  thu.<  rstatjlixhcd  his  title  is  the  'imur  nf  the 
propirtij:  and  if  his  title  is  subjcet  to  anv  <iualihcatioii<.  mort- 
Haiics,  or  uthcr\\i<e,  tlie~c  are  al-o  -pcciallv  -tated  m  the 
refii-^ter." 

The  toiccoin-i-  cxtiacts  set  uiit  with  some  full- 
ness the  steps  le:i(!iiisr  tip  to  the  adi.ptioti  (d'  the 
Torrciis  system  in  ("aiiada. 

It  will  he  iKdiccd,  however,  that  .•laiiii  is  iiiado 
that  the  d'onvns  sysKiu  was  first  hfoujilif  to  the 
notice  (d"  the  ranadiaii  public  in  1S7().  Perhaps, 
strictly  speakin.u'.  this  is  incoiTcct,  for  British' 
Cohmihia  had  adopted  a  .systciM  drawn  to  u 
h'.i'<ie  extent  from  the  Torrens  system  lieforc  its 
entry  into  the  (  anadian  eont'ederation.  The  history 
of  the  adoption  of  this  .■system  in  British 
rohiiiihia  is  ^i\cn  with  s(,me  fullness  in  the 
jiiduiiient  of  Civase.  J.,  in  A'<  ;-7/f///,n//,'-  The 
system  was  iiitrodtieed  hy  le^i-lation  into  \ancoiiver 
Idand  as  e;irl\  as  the  iMh  .lanii.aiy,  iSfil. 
\  aneouver  l-hmd  was  then  a  se|)arate  and  distinct 
colony  f'-on I  I  he  mainland  known  ;i>  liriti-h  ( 'ohimhia. 
When  ihe^e  were  uiiiled  oi,  the  i'.lth  Xoxcmher. 
l.Sti'.h  the  Naiu'oiiNcr  l.d;iiid  s\>iem  wa-  contimied 
o\cr  the  wli(de  of  ti.enew  enhiny,  supersedinu;  tlie 
system  (d'  I'cuisiral  ion  III'  ;i>Mn'anees, 

••UcK'-'ratioii  by  copy;  cepyiny;  the  dcciK  line  for  line,  blot 
for  blot,  error  for  error." 

■  I  nd  the  system  of  iIk  im  i  led  colonic- t  hen  confederated 

1  li.  C.  K.  Pt.  2  paKc  .;:i7. 
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with    the     Dominion    of    Canada,    was    rnihodicd 
in  TIk  IjukI  Riiji^tri/Ordi/nuicf.  1S7().    The  drauiiht.s- 
nian   of    Tin     Vdncoiivir    I.slmni    IjukI    Raiistn/ Act, 
ISfll,  had  hcforo  him  the  draft  of  the  hill  to  put  the' 
Torrcns  system  into  foiro  in  South  Australia,  which 
had  reached  iiritish  Columhia  ihrou.^h  tin    Imperial 
Colonial  Office,  hut  the  s\stem  was  adapted  to  meet 
the  "peculiar  circiunstances  of  the  colony  a. id  the 
Kn^lisli    sy.vti'in    of    con\-e>ancin,<i;    theie."      IJe^is- 
tration    was   not    made   (ompulsoi'y,   and    theri    was 
introduced  into  it  a  progressive'  feature  which  is  not 
a  ieatiu'c  oi  aiiy  o!  ihe  Austi-alian  Acts,  or  of  anv  of 
the  Acts  of  Manitoha  or  of  die  former  Xortliwest 
Territories,  or  the  i)resent  Provinces  of  Saskatchewar; 
an  I  Alherta.     Tiie  first  title  which  could  l)e  re-iistered 
was  tlio '•absolute"  feev.hich  wa.--  prit/Hi  facie  eviilence 
of  title  only.     After  such  a.   title  had"  heen   on  the 
register  for  se\.'n  years  the  owner  mijiht  con\-ert  his 
absolute  fee  into  an  "  indefeasihle  fee,"  ohtaininj;  a 
certificate   of   indefeasil,)]e   title   which    corresponded 
very  closely  witli   the  certili'cate  of  title  unch'r  tlie 
tru(>  Torrens  system.      J'ro<>;ress  w.as  a  principle  ol  the 
Act.      ]"or  some  time  it   was  the  practice  ihat  (  ach 
new  own  .,  even  thouuli  claimini,  imder  the  owner 
of  an   indefeasihle  fee.   could   oiil\-   perfect    liis  own 
title  iiit()  an  indefeasihle  fee  .iftei'  the  lapse  of  seven 
years  and  it  was  .so  judicially  decided  iii  A',  '/',   •',///,,'  = 
hut    the  case  of  I\'(    Shotliiilt,  mitc.  set    this  riiiht.  so 
that    the  holder  of  an   indefeasihle  fee  could   pass  a 
title  ol  the  same  nature  to  liis  piu'chaser. 

The  re{|itirement  for  tin  lapse  of  se\(':i 
yi'ars  has  heen  al)aniloned.  alilioniih  in  Miitish 
Columhia  the  holdei  of  an  absolute  fee  may  coiiNcrt 
hi-  title  into  an  inde!ea>ii)le  lee,  iiul  onl\  ii|)on 
bein^  able  to  satisfy  the  re!j;islrar  that  "  ;i  uood  safe 
he'diii>i  and  marketable  li;le  has  been  estabiished,  '  '" 
and   a   jx-rson   may,   if   lie   has   the   n<ces-'iry    title, 
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()!)t;iin  an  iii(lct'('a>ililc  t'cc  wjilnuit  lioiim'  tliroiiti:li  tlic 
infcnncdiatc  staii'c.  Xcilhcr  was  tlicic  in  Brifisli 
( 'oluiiihia  aii\'  iiuarantcc  uv  as<iiiaiicc  t'l,  id.  This 
fund  was  (■stal)Iishc(l  for  the  fir,-t  tinic  in  P)iiti>li 
Cdluinhia  in  IS'.IS  and  applirs  nj\\v  to  land  on  t!ic 
rcjiistcf  of  indct'casihlc  lees.  Furl licinioic,  (he  Ail 
in  i'rilish  (  'oinnihia  did  not  and  docs  not  now  proxidr 
t'oi-.  and.  in  I'act,  coinpcl  the  use  of  the  cxtrcincly 
>iin|)lc  lorni-  i'oi'  the  passing'  or  creation  of  interests 
in  land  under  tlic  Act  as  in  the  true  'I'orrcn.s  Acts, 
and  wliile  sucli  is  not  a  necessity  of  a  system  of 
rcjiistration  of  litie.  i,  is  one  of  ttie  stronii;  features 
wliicli  makes  the  true  ToriH'ns  sy>iem  <(>  easily 
workal)le.  This  is  in  effect  a  fireat  means  of  accoU'- 
plishin^  the  twofold  oljject  of  the  Act,  namely,  to 
simplify  the  law  relating;'  to  the  transfer  and  incum- 
brance of  land  and  facilitate  its  transfer.  It  is  a  fact 
that  hy  the  successi\-e  amendments  to  the  liritish 
('oliiml)ia  /jind  h'lyislri/  Act  in  recent  \-ears  the 
rejiister  of  indefeasible  fees  has  ()een  approximatinu 
more  and  more  to  the  rejiister  under  the  Torreii> 
sysletn  in  the  praiiie  pro\inces  of  Canada,  hut  so 
lonti  as  there  are  so  many  and  ^reat  dilTerences  in 
the  working-  out  of  the  two  sets  of  Ads.  it  was  found 
impos-ihle  anil  likel\-  !■)  lead  to  extreme  c()nfu>ion 
to  attempt  to  inciude  in  this  work  a  discussion  of 
the  liritisli  ("olumhia  Act  in  all  its  hearinus 

in  rejiard  to  the  (  Intario  Ad.  inli'oduced  in  iSSo 
under  circum.-tances  which  ha\e  been  outlined, 
it  has  alreadv  been  pointed  out  ihal  this  Ad  i^ 
based  upon  the  l'.ni:li-Ii  Act  of  ls7."..  'i'hat  Ad  was 
adapted  lo  the  countr>  where  liili  -  to  land  were 
grow  I  hs  of  centuries  and  w  here  cu-lom  and  precedent 
ex(M'ci.-ed  ;in  extremely  powerful,  if  not  entireh- 
<lominatin,u,  inlliience.  It  is  natu!'al!\-  to  lie  expected 
that  in  such  a  case  the  framers  of  -nrli  an  Ad  would 
I'fit  a.ttem.!)!  to  de.'d  ui'!!  !•!>!!!  !i<!!-.  !•'.  <!;;■  '-..J:!  ■:;:.! 
ihoroufih-ioin^   fashion   adopted    in    ihe   new   colonv 
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of  Ausfr;ili;i,  where  a  laruc  part  of  the  land  l,a.i  not 
passed  from  the  Crown  at  all  and  wiiere  none  of  the 
titles    had    any    lii>tory    I.ehind    them    compared    to 
what  IS  to  hr.  found  in  the  ea.-e  of  any  piece  of  land 
in    h.niihind.      The    circiunstances    of'  the    j'ne.ince 
of    Manitoba    and    of   the    Northwest    'IVriitories    in 
INS.)    and    of    the    new    pro\inces     in     j'.IOd,     corre- 
sponded much  more  closely  with  the  state  of  alTairs 
in  Australia  than  with  that  in  Iji-land  and  ind.rd  in 
Ontario,  and  it  is  not   surprisint;-  therefore  to   find  a 
ditlerenc(d)etweentheActs  in  the  prairie provincesand 
that  of  Ontario  corresponding.- to  that  which  is  found 
bcUveen  the  Australian  Acts  and  the  l-ln^iish  Acts  of 
INT.")  and  JN!)7.     The  Ontario  Act  provides  for  three 
varieties  of  title,  possessorx .  (juahfied  and  ahsohite. 
'J'he  absolute  title  corresponds  to  the  title  certihed  to 
under  the  ordinary  certificate  of  title  of  land  in  fee 
simple  under  the  Torrenssystetns  in  Australia  and  the 
prairi(>  i)rovinces  of  Canada.   The  term   "pos.ses.sory 
title"  may  be  misleadinu;  to  some,  t'or,  when  used  in 
ordinary  le<;al  parlance,  it  refers  to  a  statutory  title 
which    the    occupant    has    ac(iiiir(-d    by    length    of 
j.ossession.    whereas    in    the    Ontario    AVt    it    means 
simply    the   registration    of    the    title   of   anvone    in 
possession,  and  was  adopted  as  the  phraseoh^jry  in 
tli(>  Ontario  Act   only  because  of  a  sla\  ish  copyiiifr 
of   the  i']nj:lish  lejiislation.     A  ))ossessory  certificate 
does    not    obviate    the    necessity    for   searchini;    the 
title  pritir  la  the  time  of  the  resist  ration  of  the  first 
certificate,  but   it   prevents  the  formation  of  further 
links  in  the  chain  of  title  e,\ce|)t  on  the  register  and 
then-fore  in  time,  by  the  operaiion  of  the  Statute  of 
l.iniitdhdiis.    ripens   into   as   effect i\-e   a    titl(>   as   an 
ori^inaliv   absolute   title.      Neither  did   the  Ontario 
Act   attempt    to  confini'  the  creation  of  interests  in 
land   alto,ii;ether   to   the   rei>ister.      Section   <iS   (1)   of 

f  lie  iircvfi)  t     Vet   oi'ilwit    l>i,,  .,;•./.,,  or,\-t' ■  1' 
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"No  pcr.^oii  other  tlian  the  rcKiscored  owner  thereof  shall 
be  entith'd  to  transfer  or  eharge  refristered  freehold  or  leasehold 
land   by   a   refiistered   di-po>ition." 
Section  68  (2): 

"Siilijeet  to  the  iiiainteiiance  of  tiie  e-tate  ami  rii;lit  of  surh 
owner,  any  jHrson  liavin>;  a  sullicient  estate  or  interest  in  tli(; 
laiiil  may  ereate  estates,  rights,  interests  and  e<inities  in 
the  same  m.inner  as  he  niifjlit  do  if  the  land  were  not  registered." 
'I'liis  pi'ovisioii,  whicli  also  ai)p(';ii-s  in  the  J'^njiiish 
Acts,  as  interpreted  by  Ca/titnl  (nid  dnittiivs  Hank 
V.  h'li(i(l<.^J"  has  carried  the  theory  of  tlie  Act  in  a 
diverjient  (Hrection  to  tliat  of  the  strict  Torrens  Acts. 
Notwithstandiiif^  the  siniihirit\  in  a  j;;reat  manv  wavs 
between  the  al).^olute  title  <if  the  Ontario  Vet  aiid 
the  rcfiistered  title  in  the  Acts  of  Manitoba.  Sas- 
katchewan and  All)erta,  the  jireat  differences  in  detail 
as  in  the  case  of  the  Hrifisli  ( "olninbia  .\ct.  reiid(T 
it  unwise  to  attenii)t  to  include  the  Ontario  Act  in 
this  work,  alth(ju,<;h  the  ca>es  under  that  Act  whicii, 
as  compared  with  the  liody  of  law  which  has  jirown 
up  aroiuid  the  system  in  the  western  provinces, 
are  very  few,  will  n(>vertheless  be  freely  drawn  upon 
for  authority  and  analojiy. 

'llie  pro,t!:ress  and  .<;rowth  of  the  systems  in  the 
Provinces  of  .\binitol)a,  Saskat.'hewan  and  Alberta 
and  in  the  Xdrihwcst  Territories,  is  set  out  in  [hv 
Appendix.  Therc^  is,  liowe\-er,  one  iiiure  province 
of  the  Domiiiion  which  has  introduced  a  tentative 
systeiii  (if  registration  nf  litle.  ( )ii  the  ilrd  of  March, 
I'JO},  Tin  IjiikI  TiIIis  .b/oi'  .\o\;i  Scotia  was  passed.'' 
By  the  last  s(ction  of  this  Act  it  came  into  force 
for  Nohmtary  resist  ration  thereunder  in  any  comity 
only  ui)on  proclamation  by  the  l.icuten.int  (  loveriior 
in  Coimcil.  Such  orders  haxc  been  made  iiiiu-iuo; 
the  Act  iiito  force  in  the  (■(»unti(-  of  Halifax,  ( 'ob 
ch(>ster  and  .\nnapo|i-.  l,ut  nothin'.:  has  b 
under  it   in  anv  of  them  and  the  .\et 


oeeii    (lone 
practically 


"■  (_'  L.  ,1.  (  ii.  xiii ;  (i(i(j3)  1  cii.  cat. 

"  3  &  4  Edw.  \11,  c.  17. 


i 

m 


INlUoDrciKiX 


29 


a  (lend  \v\'vr.  In  its  outline  it  is  more  purely  and 
simply  an  Act  for  the  tvuistration  of  title  as  dis- 
tinguished from  an  Act  li:i\  inu  for  its  purpose  also 
the  sim|)lilic:ition  of  title,  than  any  other  of  the 
Torrens  Acts.  Statutory  forms  aiv  prescrilx'd 
Ity  section  1.'!.  Any  other  I'orins  in  iienecal  use  are 
e(jually  acceptable.  The  titles  are  divided  into 
"possessory,"  "(lualihed"  and  "ahsolute"  as  in 
Ontario.      It    is  proxided  that  : 

•■.\o  ill-  rMtiiciii  .  xccpiinir  a  will  or  Icusc  for  -j  u-riu  not 
Ki'faifr  lli:in  ihicc  \iMrs,  iiurpoii  mu  io  coincv-  or  .-(riVct  any 
rcRistriTd  hiiiii  -iiail  i;ii<i'  itti  ri  -o  :i-  to  roiivrv  (jr  hind  the 
land  iiiit  -IkiII  opciaic  only  a~  .a  ronir.ai'l  hi'twccii  the 
partir-  .aiiil  a-  cvidcnrr  of  authority  to  the  i-fiii-trar  to  make 
ri'tii^tratioii  and  thr  ti-;iti-fiT  or  other  coiivty.aiici'  >li;ill  not  l.r 
deemed  to  he  erfectecj  until  fejri-itrat ion  i>  made." 

Instruiiients.  howe\-er,  upon  reiiist  ration,  appeal'  to 
have  the  sameelfect  as  the  same  inslrimients  where 
registration  is  not  iccjuired.  A  mort^a<;e  is  fore- 
closed in  the  sauic  manner  as  a  nioitiiaue  of  un- 
rcfiistered  laml.  A  radical  ditTerence  from  tiie  other 
Acts  is  that  trusts  are  recojiiiized.  Ti'Mstec's  may 
be  registered  and  referred  to  in  certilicates  of  title, 
and  r(\tiistered  dealintj^s  ma\-  then  he  had  wiih 
the  land  covered  hy  such  ceitificate  only  upon  the 
terms  of  the  trii<t. 

The  Torreiis  system  has  also  he(>n  introduced 
to  a  small  extent  in  the  rniteil  States,  hut  th(> 
question  of  constitutionality  makes  the  pr(>i)r(.,.<s  of 
the  system  diflicult.  In  IS!).")  an  Act  for  the  regis- 
tration of  titles  was  passed  in  Illinois  hut  was  (l(M'lared 
uncousiitutionalh\-  tl)(>  Supreme  ( 'ourt  on  the  liround 
that  it  conf(>rred  judici.al  powers  on  the  reiiistrars 
and  the  e\amin(>is  of  tilli  .  .Another  Act  was  passed 
in  that  Stat(>  in  1S!)7.  which,  as  anaaided  in  l'.»()7. 
constittites  the  present  basis  of  reuistration  in 
Illinois.  The  California  .\ct  was  i)asst'd  in  1S!)7  and 
has  not  been  amended  aiui  very  few  retiistraiions 
have  b(;en  made  imder  it.      The  Massachusetts  Act 
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was  passed  in  ls;iS  and  amended  Mihseiinently 
from  lime  to  time.  'I'he  ( )retr()n  Act  was  passed  iii 
l!)(n.  copied  almost  wl.olly  from  tlie  Illinois  Act  of 
1S!)7.  An  Act  was  passed  in  Minnesota  in  I'.IOl, 
in  Colorado  in  llto:;  and  in  Washimiton  in  l!t07. 
The  Pliilipj)ine  Inlands  adopted  an  Act  in  l'.)()2.  and 
the  'I'eniioiy  of  Hawaii  in  !!)();].  Ttie  indemnity 
fund  [irovided  hy  the  Oliio  Act  was  declared  un- 
constitutional and  the  Act  re!)eale(|  in  1S98. 

It   would  perhaps  not  \)v  out  of  place  to  add  a 
tew  connnents  on  the  success  of  the  system  where  it 
ha>  seen  its  fullest  development  in  ( 'anada.  namely 
ui  Manitoba,  Saskatchewan  an<i  All)erta.     Cenerally 
speakiiiii,  while  from  time  to  time  there  are  occasions 
to    iind    fault,    often    reasonably     with    jjarticular 
instancoof  nial-admiiiistration,  it  ma>- safelv  Ix-s^id 
that  it  would  l)c  hard, if  not  impossible,  to  find  anyone 
who  would   revert   to  the  old  system  of  registration 
ot   deed-.     'Ilie  fact  of  the  growth  of  the  ."vstem  in 
Manitoba    where    it    is    optional,    the    --old    .system" 
exist in<.si<le  by  side,  is  striking  evidence  of  the  value 
ot  the  Torrens  system,  especially  where  administered 
in  a  liberal  s\nn\ .  unt  rammelled  by  unnecessary  tech- 
iiicalitie.-.     The  expense  ,,t'  l)rin.L!;in-i;  land  under  the 
■'new  system"  has  not    proNcn  a  iiarrier,  as  atiainst 
the  incivased  salability   of  land   under  that  ,s\"s(em. 
It   is  not   infre(|uent   in  contracts  for  a  purcha.ser  to 
Mipulate  for  a  Torrens  title.     Thi-  is  notw  ithstand- 
inji    tlie    fact     th.at,    while    M;iiiiiotia    cannot    show 
titles  n-o-no  hack  one  hundred  years,  it   has  yet  been 
in  existence  lonu  enouy,li  to  have  produced" titles  of 
some    complication    and    containiny    ;i     \ery    lar^^,. 
number    of    insirumeni>.      The    matter   (»f   exiHaisc 
lu    brintiini-    land    mider    the   system    i-    intimately 
comiected  wi:h  anolhei'  leature,  n;uiielv  the  attitude 
of  the  ofHcials  of  the  system  towar.l  technical  delects 
!!  ;  ii.i;  a;  ;iiu(ic  r,c  iiiai  I  lie  iiiintii  e>i  (ii)|ccnon  unsat- 
isfi(>d   is  a   b.ar   to   the   re-istrar,   an<l    the      -surance 
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fi'iid  hack  of  him,  from  acccptiim  any  roporisihility, 
then  the  system  iHromcs  cKpcnsivc  and  hunlcnsomc 
and  to  this  attitude  may  i)i-ol)al.|\   he  attrihiited  the 
faihire  of  the  sy>tem  to  advance  in  some  of  tlie  older 
.iiirisdicti(»n>.     Hut   if,  as  is  the  case  in  practice  in 
Manitoha.    the   i-en;isti-ar   is   at    iiheHy    to   sul).><titiite 
moral  certainty  for  leiial  certainty  where  the  hitter 
is  not  availai)le.  acting,'  on  the  view  that  the  purpose 
of  the  Act,  and  of  \hv  assurance  ftmd,  is  to  fuciliidtr 
the    transfer  of   land,  in  that    case  the   system  l)e- 
i-omes   corresporidintily   advanta^c^ous   an(i   popular. 
It    is    true   also    that    the   expense   attached    to 
operatirois  under  the  system  is  hi«rher  than  imder  tiie 
old  system,  especially  in  Saskatchewan  and  Alherta, 
where  a  percentauc  is  ])ayahle  to  the  assurance  fund 
on  each  tran>fer,  instead  of  only  on  the  first  hrinjiinji; 
under  the  system,  as  in  Manitoha.     Hut  laymen  who 
have  had  experience^  with  hoth  .systems  are  found 
to  he  the  first  to  appreciate  that,  i'or  this  additional 
cost,    they    ohtain    in    fiicater    proportion,    .ureater 
security     of      title      on      the      one     hand,     and     a 
title     more     easily     disjjosed     of      on     the     other. 
l''rom    the    i)oint    of    vi(>w   of    the    le<ial    profe.s.xion 
the    time    sav(>d    in    searchimi    and    searchinfj;    ovtT 
ajia'ii    is    inestimahle.       The   other   side   of    this    is, 
of  course,  that  a  class  of  work  for  which  considorahle 
fees  were  collected  uiid(M'  the  old  .-system  is  lar<rely 
aholshed  under  the  new.     Hut  as  in  every  other  leyal 
reform    the  general  ruh^  hold.>  that   in  the  lon^;  run 
tile    e^al  profession  do(\s  not   suffer  in  pocket,  and 
ccr  ainly  not  in  n^putation,  hy  th(^  clearin.ir  away  of 
"old  lumher"  and  makinii  access  to  the  real  he;    ;its 
of  the  law  more  eas\-.      (  'ertainly  the  le<j;al  profession 
of  these  jirovinces  would  never  williniily  lio  hack  to 
the  old,  \\a>teful  and  \\e;iri>ome  .system  of  searches 
hack  to  the  he<iinnin^on  <'\-ery  succesive  transaction. 
An  ohjection  is  sometimes  made  that  operations 
under  the  new  svstem  are  slow(>r  than  under  the  old. 
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Here  a^aiii  it    i>  a  (Hiotioii  (if  a  t)alaiic('  dt'  {•(uivcn- 
icnccs.     'I'lic  ciiliiiiiiatiii^-  point  of  a  sale  transaction 
so  familiar  to  convcyancinu  practitionns  in  the  older 
pro\inc('s.  when   with  a!!  due  form  tlic  -oliciior  for 
the  vendor  attended  at    the  reiiisii'v  otlice  with   the 
deed,    and    at    the    ^anie    time    the   .solicitor    foi-    the 
purchaser  with   the   monew  and   havinii  made  Imal 
searches.  iU'i'il  and  money  wci-e  e\chani!,ed  and   the 
ileed  hande(l  to  the  icjiistrai'  uit'i  the  assurance  that 
<uch  title  a>  thei'c  was  x\;is  thereby  cr>  stalli/ed.  has 
no  c(iuntei-parl   imdei'  the  new  system.      Xo  matter 
how  complrtcly  up  to  dale  ;i  rei;i-lr\  ollice  under  the 
new    system   may  he  the  necessity  for  examination 
of  insiiuments.  haxinu  r<'t:ai(l  hoth  to  the  h>rm  and 
contents  of  the  instruments  themsehcs  and  to  the 
state  of  the  reiiister  at   the  moment  of  reiii>ti';ition, 
renders  it   in  the  nature  of  thintis  impossihle  for  the 
purchaser  in  >uch  a  case  to  know  beyond  peradven- 
ttu'e  that    his   transfer  will  ohtaiii   i('t;islration.   and 
without  that  he  cannot  know   he  is  ii,ettini;-  what  he 
is   payinti  his  money   for.     'Idierefore  a   i)ractice  of 
holdinii,-  mone>-  in  trust,  either  with  solicitors  or  in 
hanks,  jjendinL:;  i-euisti'ation  as  ajireecl  on,  has  urowa 
up.      It   is  tiiie  it   is  slowei-     \ar\in,n-  from  a  dav  or 
two    to   as    hi<ih    as    ihice    weeks     a   delay    in    such 
latt<'i'  case  which  should  he  attributed  to  a   poorly 
maiia<i-ed  office  where  it  occurs,  and  not  put  down  as 
a   noccs.sar\'    accompaniment    of    the    sy>tem.     Jiut 
in  any  case,  ^o  sati>factoi'y  are   the  results  of  the 
unimpeachable  title  I'elt   to  be  when  obtained,  that. 
as  in  the  case  of  the  cost,  it   is  h'lt   that   the  results 
jiistify    the    small     di^advanta-ie,    and    su^iicstions 
of  rehjrm  are  directed  where  neces.<;tr.\  to  the  adminis- 
tration of  the  .system,  not  to  its  abolition. 

The  administration  of  the  system  as  distin- 
guished from  its  jicneial  principles  except  in  its 
broader  outlmes  camiot  be  gathered  with  ceHainty 
from  the  Acts.      Especially  is  this  the  case  in  Alani- 
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t<-l>a      In  that  province.  iiHlccd.  it  is  admitted  that 
their  le^ishition  coiiteiiiphites  hiviiio-  down  the  prin- 
<'ll»lcs  to  he  followed  ;,ii(i  result-^  to  I  .e  reached  hv  the 
s.v.steni.   leavmi'-  out    the  details,   <o  as   to   pertnil   of 
elasticity    ill    the  everyday  adniiiii-.t  i-ation.      In    the 
other    jiiri.Mli. •lions,    a    iiiiich    tireater    accjiiaiiitance 
with  the  proceduiv  thereunder  can  he  ohtaiiied  from 
a    perusal    of    the    Acts   thenisel\-es.      J5,,th    of    these 
legislative  views  have  somethin-i  in  them  to  specially 
<;"innieiid  them.      P,ut    what   is  uf  more  importance 
h-om   the  point   of  view  of  makiim   the  workinj;-  of 
(he  lorrens  system  of  the  greatest  advantauv  tiMhe 
jHilihc  Generally  i<  that   tiie  principle  of  administra- 
tion should  he  the  seciirinn-  to    all  persons  affected 
Its     henefits    wherever    possihle    and    not    its    own 
technical  perfection,      l-iven  the  comjjarat ivelv  hrief 
Inslory  ot  the  .system  in  Canada  .-o  far,  shows  that 
given  this  jiuidin-i-  principle  in  administration  and  on 
the  other  sid  ■  an  appreciation  hy  the  puhlic  an<l  lenal 
prote.ssion  that  the  simplicity  of  the  system  doe.s  not 
mean  laxity,  and  that  accuracy  in  con\('\ancin^  is 
requisite  for  the  satisfactory  working-  of  the  system, 
it  is  hound  to  continue  .liirowiuLi  in  pui)lic  favor. 
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;;    7.  OFFICIALS. 

.1.  In  General. 

1'.  Registrar  General. 

r.  Master  of  Titles. 

(I.  Inspector  of  Land  Titles  Offices. 

c.  Registrar  or  District  Registrar. 

f.  jUdges  of  Superior  Courts. 
§         BOOKS. 

.1.  In  General. 

li.  Day  Book. 

'■.  General  Register     Execution  Register. 

(I.  Certificate  of  Title. 

(1)  L\  (;i;m;i!Al. 

(2)  ()\\xi:i;. 
CV)  I'.sTA'ri:. 

(4)  KlCIiTS  UL -I^IDK  TIIK  e  KKTIi  R'.ATE. 
(a)  In  General. 

(d)  Those  Vonunon  to  nil  Jun'sfHrtions. 

((')  Connnon  to  Alhcrtn,  Saskatchcuan  and  the 

I)o)ni)iio7). 
(d  I   I'cniliiir  to  Munitoha. 

(e)  Pcoilinr  to  Saskatchewan. 

(f)  I'<niliiir  to  Alhcrtn. 
(■y)  Tin:   LAN  I). 

(C.)  ADDl!!  <<  OF  OWNKR. 
(7)   IN(  rMl',l!AN"(i:s. 
0.  Duplicate  Certificate  of  Title. 


s<  7.  OFFICIALS. 
;i.  In  General. 
Tiic  ;ulmiiii>li-;il  iiiii  of  real  jirnin'it  \'  laws  of 
all  description  i>  iiiKicr  .section  1)2  of  Tin  IliiUsk 
Xorl/i  AiiHricd  All  a  matter  for  tlH>  |)i'o\in('('s,  and 
is  in  each  pfoxincc.  in  practi*'!',  placed  under  the 
'•-'>"•-!-*■  'h-  d-;-v'!!-!:!  -f  the  ationu'v  i^oncral.i 


'  S:isk,  -Jl:  Ali:i,  ID;  Dom.  28. 
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'T  this  jrrncral  nmtuA  the  ar-tiial  w..rkin-  ofFicerH 
le  lon-cris  syst.,,.  i,,  rach  provhur  are  ranj^.^d. 
10  ^  nkun  and  \„rth\v.-st  T,Tritori..s  the  Domin- 
Liovcrnnicnt    has    the   matter    ii.ul<.r    It.    ;,..;. 


(•   matter   under   its  juris- 


1>    Registrar  General. 
In  Manitul.a  a  n-istrar  -eiieral  is  prr.vi(}ed  for 
by  soct.cn  S  of  77.   nVal  l>n,,rlji  Arf.  I'.ut  s..  f  r  rm 
pouers  and  duties  have  been  pres.-rd-    '  hv  Onler   n 

CouneilundertheAetpiu'suant  t,.  that<eeti..n  In 
practice,  however,  the  n-istrar  ^..h  ral  in  Winnipeg 
has  or  many  years  been  Jnuk.d  upon  and  consulted 
as  the  ,1  rectu..^  h.'ad  of  the  system  in  Manitoba, 
perhaps  more  tvah  if  less  non.inal  authorit^ 
tl  an  the  head  .,t  the  systetn  in  any  other  province 
llie  rejiistrar  p'neral  nnist  approve  of  all  sak's  by 
executors  or  adnn'ni.trators  uh.Tc  infants  or  lunatics 
are  beneficially  interested  or  where  adult  heirs  or 
devisees  do  not  co.icur  and  there  are  no  debts'^ 


'••  Master  of  Titles. 
Saskatchewan  the 


In  ,^a>Ka,cnewan  tJie  Ju'ad  ot  the  administration 
[>]''"/■">"  l'fl<-^  Art  is  the  master  of  titles^ 
Ihis  othcer  has  so  far  as  the  statutes  show  a  much 
ni'M-e  extended  jurisdiction  than  the  correspondiny 
•;»'<:<'■•  m  any  ol  the  otluT  systems.  In  addition  to 
liaviii-  the  general  supervision  of  the  work  of  the 
nfhces,  he  IS  con.stit.ited  tl,e  appellate  tribunal  from 
tiiereoistrars.  n^fennees  and  petitions  from  them  or 
their  ruhnt-s  lu.th  bein-  taken  to  the  master,  u  uereas 
mAil).-r(a  aiul  Manitoba  that  jurixlietion  is  exerci.sed 
by  a  jud-e,  as  dehned  i,i  the  Acts,  actin-  as  pnsnna 
(lcsuiNat<!.^  lIw  decisions,  therefore,  of  the  master 
ot  titles  m  >askat(.iewan  appear  to  be  placed  on  a 
par  with  the  dcTisions  of  the  iudi^c  of  tlir>  <uu,'vinr 


"  •')  v<:  f)  i:,lw.  \"II  ilOOGi;  M- 

'Sask.  liV 

VSask.  140,  M;;  M;,,,.  IJl;  Alta.  I IJ,  ll:i:  Dom.  152,  153. 
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courts  (if  I  lie  uiIk  r  |)i()\  iiiccs  act'mti  ;is  siicli  prrsomt 
disitiinihi.  :iii(|  iciciciiccs  arc  aiTonliii^ilv  iiiatlo  to 
Mich  ilcci-iiiii-  ill  t|ii>  wurk. 

M.  Inspector  of  Land  Titles  Offices. 

Ill  Allii'ila  '  lie  IkihI  iif  1  lie  -y-iciii  i>  the  iii-])tct(ir 
of  land  title-  (il'ict-,  ili-  diiiic-  corropuiKl  a-  fai' 
as  tluy  u,()  tip  the  (lutii-  i<\  llic  iiia'~tt'r  of  litli-  in 
Sa>Kaiclic\\aii.  Imt  lie  lia~  nut  the  nci'v  iiiipoi-taiit 
|io\\ci'>  dj'  liiaiihi,  icfcfciii-cs  and  priiiions  and  of 
pa-siim  (III  tlic  titir  of  lands  f(ii-  uhicli  application 
to  hriim  under  tlu    s\-tcni  lia-  liccn  made 

Tlic  inspector  (if  land  titles  otiices  in  the  Tel'ii- 
toii(  -  ha-  the  -ain(  power-  with  the  .same  limitations 
a.s  the  same  oliicer  m  .\ll)erta.'' 

(  .  Registrar  or  District  Registrar. 

Next  l()  the  fore!.;,()in'4  ollicers  conies  the  ofhce:' 
who  is  re.'illy  tin  pi\()tai  jjoint  of  the  -vsietii,  the 
'■rcuistr.ir"  or  "district  resist rar,"  as  tlie  case  may 
l)e.'  The  name  "district  retiistrar"  is  iisi'd  in 
Manitolia  to  distin(iuisli  a  rcjiisfrar  under  'J'h'  liidl 
I'ro/xrh/  Arl  oi'  ■new  system"  from  a  "rc^,istrar" 
under  'I'ln    Hifiistiii  Arl  or  "old  system." 

d'he  duties  of  the  rcisistrar  are.  speaking  (gener- 
ally, to  administer  the  Act  witliin  his  district.  The 
refiistrar  or  district  rea:istrar.  in  each  case,  nuist  ho 
a  barrister,  and  to  in.-  uic  impartially  in  the  adniini.s- 
tration  of  th(>  .Vets,  is  e\|)ressly  proiiihited  from 
enji;a<rin.i2;  in  an>  business  tiuit  could  contiiet  with  his 
duties  as  rejiistrar.^  He  is,  liowever,  prot(>cted 
from  personal  liability  so  far  as  re^iards  all  acts 
boud  Jidc  done  b\-  him  in  the  exercise  or  the  supposed 
exerci.sc  of  his  duties,  whicli  protection  is  likewise 
cast  over  all  the  officers  administern.ti  the  'I'orrens 

«  .-Ut.!!  .");  Don..  Xi. 

'  Man.  S:  o!i.sk.  IS;  .Mt.-i.  S;  Dom.  2."). 

•  Man.  10;  Sask.  22;  .Mta.  IS;  Doiu.  ;i3. 
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Acts.'     Ilisdiiiic-,  hdWcMi-.  ,11,1  w  iih  .idiiiiiii-lcr-iiin- 
tlic   Act    strirtlv    ;,~    |„.    ii,|,|..    i,.      1,    I,.,.   |„,,,„    j.,i,] 

''""'I    '">■    ''"■    I'llll    <    nlllt    ,,{■    \i,M(.ri;i    lllill    li,.   :,|if.lll,| 
""'     'li;il^«'    ••'     placlic,-.    r\i-n     tul-    hen, Ml, '(III     .'IkIs     oI' 

jtn.l.vii.i-  ,„.i-^,,i,..   f,,,.  ,.x;iiii|tl('  crclit,,!-.-.   uliciv  ii 

H    not    .^,.    i.|-,,\i,|,,l    ill    III,.    A,.,         'I'll,,    ,.,„,,.,    |„,j,|,,,,| 

""i'     ''i;l'     it'    ll"    diulll,!    ;,l     Millie    litlll^    lM-'il,'Ct     -II    Id    ,1,1, 

•'   '■'-'''    "liulil    lie  -It   111.  a,u;iiii-t    ih,'  a--iiraiic,>  tuiid 

''\-      >lll'll       |)(|M,||-,         ,Trilil,,rS      ill       |||;||        ,•;,.,.,       ,,,,       tl,,, 

-•'•'>"i'l    'I'.-i'    'lie    n'c,,t;iii/,.,|    |.ra,'iir,'    iiad    ln'cii    dc- 
i'-""''l    l'''<>iii.        inr    /„,/,,/    /„/,     ,.|T(i!'~  (ir    (.nii-sidiis 
"I"*''''     '»>■     '111'     i-f'-i-^irar     (ir     l.\-     hi.     ,-|,  ,  ..,     fur 
wiiosc     crmr-    and     (iiiii--i,iii^     I,,,     i.     r(-|MMi-il>li'. 
tli('_    ;H>iiranc('     I'linil      i-     iiid\  iilcl.  '        Cimui      ih,. 
r('iii>trar   is   laid    the   duly    in    ih,.    In-,!    in-tiincc    ,,t' 
cxamiiiiim    the    tillc    id    land    Idr    whidi    apiilicalidn 
i>  made  Id  hriiiu'  tlic  -ainc  un,l,i  ih,.  Ari,      In  |;iiii>li 
Colunihia  an  cxaininci-  oj'  titlo  i-  |)rd\  id,,|,  '     Tlici,. 
arc  also  dificials  called  exaiiiineis  i,\    liij.     in    Mani- 
toba.'' 1)111     they   ad    nierel>-    tliioiitili    the   reni-Irar. 
It  i.s  also  the  dut\    of  the  i-ei;i>tiai-  to  jiax  on  the  lit- 
ncss,  or  othcrwis,'.  t',ir  iv^i>tratidn  of  all  dd'Miinents 
presented    for    Miai    piirpdse.     Th,.    jirinciple-    upun 
which   the  reui>irar  act.s  in  l.riiminu  (ir  ret'tisinj>'  to 
l)rin^-  Land  under  the  Act  and  in  reject ini^  or  passing 
instniinents  ;iie  discussed  post  paijcs  44  and  74. 

To  what  exient  the  fiini'tion-  of  the  ivLiisirar 
are  purely  ministerial,  dr,  on  the  other  hand,  are 
'liscretioiiary  or  judicial,  ha-  heeii  t're(|ueiiilv  the 
-subject  of  judicial  conunent.  iiiietlx,  ii  niav  be 
said  the  functions  of  the  re<j,istrar  are  -trictlv 
niinisterial  in  so  far  .-is  he  can  only  carry  out  the  leriiis 
ot  the  Act:  no  judicial  jxiwer.  that  is  to  .say  as 
afTectiiu-  rights  of  parties  outride  of  tlie  .\ci,  can  be 

.i.i.n.   1-,  >;trK..  ^,),  .v!t:i,   II.),  lyuni.  ■;;. 
'"Ex  ixirte  Wise.vouhl.  llj  V.  I..  H.  14'.)  ifiiU  ,niirt). 
"  Morris  V.  liinthy,  •_'  TiTr.  I,.  U.  _'.■,:!,  :u  iiacr  "T-' 
"B.C.  7.  ' 

"  Man.  lf>. 
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iiifcrnMl:  "  if  it  exists  in  any  case,  it  iiuist  IxM'xpi'cssly 
cniit'crrcd       In   Maiiitnlia,  >Mch  discictionary  power 

has  heeii  e\pre--ly  (■(Hirencil  \n  (Iclciiiiiiie  llie  I'i^ht 
to  prioi-j'y  ol'  an  iiisli  unient  proented  I  or  reiiisi  ration 
over  a  prior  resist  rat  iuii  ot  a  cei'tilicate  of  jiidLinient.''' 
( )n  the  otiier  hand,  in  Mn/iti/iK/  v.  lli'  ('ntniii isskhii  r 
(if  Tilhs.  on  api)eal  to  tlie  l'ri\y  ( 'oiuicil  from  the 
Supreme  ('ourl  of  Western  Australia.'''  appHeatiou 
had  lieen  made  to  hrim;:  hmd  under  the  Act.  and  it 
was  held  that  lu^w  illistaiKhnt;-  that  tiie  literal 
provisions  of  the  Act  had  heen  eoni])lied  with  1)\' 
the  i'.pplieanl.  the  eommi->ionei'  of  title-  had  a  rii;hi 
to  rejeci  the  title  on  neeount  of  certain  depositions 
on  oath,  which  he  had  taken,  which  tended  to  throw 
tlouht  on  the  aoplicaiit '.-  po>se-- ion.  ( 'omnientin^; 
on  .section  IS  cf  the  WC-iern  .\ustralia  .\ct.  Lord 
Kohhouse,  deli\ ciinsj,  the  jiukauent  of  tic  hoard, 
said. 

"If  ihc  r(iiniiii----inii(i-  tiiiiU  ;li-''  !i(i  t r,'ii!-:iiiiiiii  .'ilTiM'tiiii; 
the  l:ilii|  1ki-  I'ciii  ri!ii-tiri  il  Ulnirr  :i/iy  ^cncr:il  Art.  section  18 
~:iys  iliat  'lie  -li.ill  iliird  the  rcuisfrar  to  iiriiiii  ilic  land  iiiiilcr 
tin:  operation  of  tlii-  \v\  \ty  rrjii-trriny;  a  cert  ilicalc  of  title' 
.Xccoriliiii::  to  ihc  litcfal  foni'  of  >crtion-  17  ami  is  an,\'  pri-on 
III. IV  appear  cl.iiinini:  to  !.i'  tlir  ouinr  of  l.anu  alirn.itnl  in  f..'  iiv 
the  Crown,  ami  if  thdi  im-  lucn  no  pri'\ioii-  reuri-t  r.il  ion  tin- 
coniini— ioiicr  lia-  a.li~oiuii!y  notliiiiii:  to  ili  luit  to  ilircct  tlir 
rcfii>trar  to  cntrr  a  crrtilicair  of  title,  it  i-  t'clt  liv  all  liiat  -uili 
:i  iM)iirlu>ion  i-  irrat  ioii.al  ain!  ilie  ,appi  1!  ;it'-  coimsi'l  do  not 
conti  !>(!  for  it.  TlicN'  admit  that  the  eonnnissioncr  nuist  lia\c 
some  [lower  of  iiupiiry  ;ind  di-eretioti  to  accept  o^  njeet  an 
application,  liut  thcv  camiot  jxiuit  to  aii\'  word-  of  tin'  .\ei 
wliicli  cx|)re.'~>ly  confer  t!io~e  [lower-  on  liitn. 

"As  rciiarih  section  is  tlicn  it  i-  not  <li-pat(d  tli.-it  the 
coniinissiot'cr  i>  an  olli:ial  liound  to  exerci-e  iii-^  intelliiiencc 
and  lait  a  mere  in.achinc,  .as  the  literal  fcjrce  of  the  words  would 
make  hiai." 

»  !{,■  M<iss<'ij  uwl  dihsui,.  7  Man.  L.  R.  17J;  Wilkif  v.  Jillill.  '.'il  S.  < '.  H 
•.>,s-.>,  2  Terr.  L.  K.  i:{:{;  limmv.  A'm,.s,/,i(r,  2  S.  L.  K.  l>r,.  1(1  U  .  I,.  R. 
(',  ;  Ki.iKlinii  v.  Milchuson,  H  N.  Z.  I<.  R.  ('.  A.  'Jtil;  Mams  v. 
lirnlli;/,  2  'I'lrr.  I,.  H.  2!)'.i;  Si/ndirat  LimiiniiU  v.  MHlradc,  ;H)  S.  C.  U. 

"  Mh'ii.  s7. 

'•  15  A.  C.  11).">;  ,VJ  L.  J.  1".  C.  0'.),  ti.>  L.  T.  i':. 
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And  ill  l,i.l(litiii  that  a  ivuisirai'  liad  a  judicial 
duty  t<»  cxaii  me  into  the  \alidity  of  insfrutncnts 
presented  to  I;iin  toe  ri'ui-iiat'ion.  in  a  Nidoriau 
easn,'"  Stawcll,  (  '.  .)..  >aid: 

"  1  III'  jiidicial  (liil\'  i-  mil  -111  nil  liiiii  (if  r\;iiniiiinii-  into 
ilic  validity  of  iii-i  niiiiriii  -  pi , -.in,  d  in  him  f.ji-  iTi;i-.tration. 
H"  i-  tn  invcMiLiati'  iliiiii  ami  all  llir  fad-  jin -i  mi.  ,1  to  Jiini  and 
>a\  wliith.r  -lirli  iii-tiaimriit-  arr  \aliij  or  iint.  '  ■  * 
Section  i:;.')  proM.i.-  that  if  the  Uctii-trar  irfn-,-  t,,  iv^i-tcr 
tic  may  l.i'  coiiipilliil  to  a  — imi  fca-oli-:  thai  i-  na-oii-  in  law 
a-  Will  a-  ill  tail.  It  mcri  ly  thr  mi  rhaiiiral  iliil\  of  n  i;i-ti  liiifi 
iii-tnimriil-  valid  or  iii\alii|  were  imp.iHij  on  iiim.  thr  lalliT 
X'ction  would  l..'  -rarri'l\'  iirci--ary.  *      '^      \\,    ha-  iIicit- 

fori'  to  di-rhai'iri'  Hot  m.  rrly  mini-iii-ial  lnil  judi.ia!  ilntir<," 

The  latter  two  ctiscs.  houcxcr.  may  be  1ai\en 
inefcly  :is  instances  where  a  judicitd  of  discfei  ionary 
power  was  read  into  the  (hilies  of  thi'  registrar  hy 
necessary  iinphcatio-i.  'i'lie  former  is  an  ilhistratiou 
of  the  \i  ry  liberal  interpret  ion  phiced  upon  tln^ 
j)owers  of  the  otlicial  wliose  dutv  it  is  to  pass  on 
titles  ihmitted  for  lirst  re;;;istration :  while  the  Iatt<>r 
nieielv  excepts  from  liic  general  rule  the  judicial 
pow(>r  of  the  rejiist rar,  so  far  as  it  can  i)e  said  to  he  a 
judicial  p.owcr,  of  api)lyin<i  the  law  to  the  instruments 
iind  facts  i)resented  to  him  i)ursuanf    to  the  Act. 

I:i  adflition  to  the  resist nir,  de]mty  imd  ;i  sistant 
deputy  registrars  ;ire  pro\  ided  for  1)\-  the  .\cts  with 
IK)wers  as  prescribed  b\-  the  Acts.  In  tuldition  th(>r(> 
are  in  practice  examiners,  searching  clerks,  survevors 
and  clerks  of  vtu'ious  descriptions,  all  of  which, 
li(nve\-er,  is  matter  of  intcrntil  administration.  thi> 
refii.^trar  beinj:;  the  oflicial  resj)onsibl(-  to  the  attorney 
treneral'.--  dej)artment  and  to  the  j)ublic, 

f.  Judges  of  Super       Courts. 

Exceptinj:;  in  Saskatche..an,  where.  ;is  pointiHJ 

out,    initi\    pa<i:e    ;{.").     the    mastt  r    of    titles    is    the 

app"llate  tribtmal  on  referenees  or  petitions  from  the 

roiiistrar,   the    ji!d.u:es  of  the    sutjerior  court    in.    each. 

"  Ki  parte  bond,  0  V.  L.  U.  458. 
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provinoo  are  made  ofliccrs  for  tlic  administration 
of  till'  'l"()rrcii<  Acts  hy  reason  of  the  powers  conferred 
U))oii  llieni  as  j)!  I  sunn  <li  sii/tnilii  for  the  hearing'  of 
references   or    pet  it  ion-.' ' 

I'nder  xction  iL'O  of  77/e  i,'iiil  I'l-uiHii;/  J.d  of 
Manitoba.  'v2  \iet.  issp,  c.  p;,  ^  120,  power  of 
reference  was  juoNided  l)y  tiie  registrar  to  a  judue  of 
the  ( 'onrt  of  (Queen's  iiencli  in  chanil)ers. 

"Wii"  -li:ill  .-illdw  ;iiiy  (if  llir  |i,trli''<  inlifi  -tiil  :iii<l  tlif 
\iinrni\'  (  11  iiir;il  tor  the  l'i'u\iMi'i'  t(i  .■ipjiiMr  lictm-i'  fiim  :inii 
.-uiiiiiKin  :Hiy  nil.,  r  dl  -uili  ])ri-nn~  td  .'iiipi':!!'  :iii(|  -Imw  c.iu^i'  in 
rcliition  'IkicIci;  .iml  it'  iiiim  -iirli  ri  li  riiici'  ihr  -.-lid  jiiili:(> 
liavinti  rciiMi-il  lo  tli.   pmtir-  nppcarii'ii  lict'nic  liini  ihiuls-  piopn- 

to  (icciilr  llir  (|\lr-l  ii  111,  In  ~li:ill  li;ivc  powi  r  ki  ilo  -o  or  Id  ilircct 
;iny  pi'dcri  iliiii;-  Id  lie  iii-liuili  il  IdP  tl::it  jiiirpd-c.  dr.  r\r." 

I'ndei'  tli.at  section  wliere  ope  of  the  jiartii  •; 
asked  leaxc  to  Hie  an  af!ida\it  as  ti»  tiie  facts  ('hief 
Justice  'ra\lor  lield  that  the  ca^e  .-tated.  toiietlier 
with  any  dixannenis  transmitted  hy  the  rci^istrar 
ficneral  sliould  alone  l)e  di'alt  with.''  It  ma\-  lie 
noted  that  the  [lowcr  of  reference  to  a  jud^e  has  been 
aholislied  lan  iinwriiten  i)ractice  of  referrina;  to  the 
renisirar  i:ener;il  iia\-ini:  lalscn  its  phice:  in  Mani- 
toba, but  continue-  in  llie  other  jurixlict  ions.  With 
reiiard  to  petition-  from  a  ruhiiii  <'f  a  reiiistrar,  as 
distinct  from  a  reference  !)y  the  reiii-irar.  no  power 
of  receiviica:  e\iden''e  is  Lii\en  lieyond  tliat  procrilied 
in  thi'  case  of  icfe-ciices  except  under  -ection  122  of 
the  M.nnitoba  ,\ct.  and  the  preceihiii;  case  weiild, 
therefoi  ■.  seem  to  appl\-  to  ail  llie  tietitions  and 
reference.-  |»r(i\ided  for  in  the  |iie.-eiii  .\cts  of  Saskat- 
chewan. Alberta  and  the  Dominion.  |t  is  true  that 
in  /w  Massii/  mid  (iilism/.-"  Kilhun.  ( ',  .1..  held  that, 
under  the  section  the  -;une  ;is  th<'  pie,-.eiii  .Mimitoba 
section  121.  he  ii.e!  power  to  take  evidence  njion 
a  petition,  but  that  dictntn  was  not  necessary  to  the 
decision  aiii\<'d  at,  as  the  e\  idence  taken   was  not 

'•"  M.'m,  IL'l;  .Vila,   IIJ.  11.;;  I) l.VJ.  l,",:?;  .•„nii)ar."   v<n^    M(i,  117. 

"  lie  Joijr,   V.  Soini/,  li  .Man.  I,,   li    _M.  "7  Man.   I,.    1(,    17J. 
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acted  oil.  'I'hc  laiitiua^v  of  the  Acts  used  in  rcuanl  to 
the  (l!>iH.sitioii  (if  a  iH'titioii  i>,  not  siih-taiitially 
ditTcrciit  tVoiii  tliat  UM'd  in  noanj  to  the  disixxition 
of  ;i  fcfcrciicc,  uiidrr  uhich  Taxlor.  ( '.  ,1..  |i,.|,|  ;,s 
just  previously  stated.  On  a' rele.vne<.  tlic  only 
(liK'stion  I.elorc  the  judiie  is  ••wjict lici-  or  not  the 
action  of  the  i-e^i^iiar  \va-  filiht.''  '  atid  that  ([UcMio;! 
boii;<i;  one  of  adniinistiat  ion  of  the  Act,  not  of  rii^iits 
of  parties  licnerally,  it  wonld  >vvu\  proper  that^tlie 
appellate  tribunal  should  place  it-elf  in  the  position 
of  the  re^i.<trar  and  from  that  j)oint  of  view  decide 
whether  his  action  was  riiiht,  rather  than  from 
evidence  wliich  he  did  n,,i  have  and  could  not 
properly  have  had  liefore  him.  The  fact  of  th'' 
enactment  of  .section  12L'  in  .Matiitol.a  specihcally 
providinii  for  th<'  hearinii  <if  evidence  in  such  cases, 
as  well  as  other<,  licars  out  the  \  iew  that  in  th('> 
ah.sence  of  such  a  section  in  the  other  .\cts  -  no  such 
I)()\\cr  is  to  he  inferred.-' 

The  term  "judiie"  i.v  dehned  in  the  Manitol)a  .Vet 
as  a  "jud^e  of  His  Majesty's  (  'ourt  of  Ivinti's  l^encli 
t'or  Manitoba,  and  includes  the  Chief  .Justice,  '-'■'  in 
Saskatchevan  is  a  jud^c  of  the  Supreme  Court;"'"' 
ill  Alberta  is  "an  officer  authoi'ized  in  the  pro\ince 
to  adjudicate  in  civil  matters  in  which  the  title  to 
real  estate  is  in  question;"-"  and  the  delinition  in 
the  Dominion  Act  corresponds  to  that  in  the  Alberta 
Act.-'     In   l{r  SIk  )•(','-■'  the    meaniiiLi  of  the  i)resent 

•'  Rmrs  V.   Kini.-i.liiir,   2  S,    i.,    l;.,    Lament,  .1..  ;,i    ,,.■11;^   |:i:i.  ;iii.l  see 
NrwluiKJN.  ,).,  al  pace  ril,  llial  llir  judtfc  on  a  rcfcrcnrc  i.s  [„  ■■(iiicct 
till'  rcnislrar  as  to  what  lii.s  duties  ucrc  " 
■•  .\  rcf.Ti'iicc  or  petition  i^  not   ;in    ■iiKiiiirv"  uilliin   llie  meanin"  of 

NisU.   IT.f:  .Ula.   1  111;  Doin.   17s. 
-■'  Hilt  see  wliat  iiia.v  he  a  eonlrarv  .siicKeslion  in  .1/. ,/,(,,  1/7  v.  C.mmi.i- 

miiinr  (if  Tithi:,  l.'j  A.  (.'..at  pace  iO'J 
■■'  .Man   2  (oK  ™  Sask.  2  (IS)   dlii 

"  Altii.  2  (t.i.  "  Doni.  2  (22). 

"4  S.  L.  H.  .-.t:  li;  W.  I,,  li.  277.  In  .Sasl<atcliewaii  llie  Kules  ,,f  CmhI 
lio  not  eMenij  so  as  to  confer  on  loe.il  in:i--ii'r-;  of  tlie  .Supreme  ('ourt 
the  jurisilietioii  of  .!  iuiliie  of  the  Silorenie  ('o'.irt  jietiti!;  :e;  ;:.•.--;.:.•...•  ..'.- 
nutiiilii  uni|er_^77(e  hiiifi  Tilha  Art.  i'{,  S.ixk(tl,i„)i  Cni;,url  \\  .'\\ .  I',  .J2;i, 
21  W  I,  K.  .'■)7.'>.  N'or  does  anv  otiier  .Vet,  unless  hv  express  \v.)nls  over- 
vmUwk  The  l.niiil  TiH.s  An       \irhnl.-„„i  v.  I)r,  u;  21  \V.  I,,  K,   1S'.». 
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(Icfiiiitioii  of  "jiidiic"  in  the  Allx'i-la  Aii  was  discussed 
ill  Saskatflicwan.  tlic  (Idiiiiiioii  in  Tl"  Ijiml  '/"'/f.s 
.1(7  I'.iiin,  SusI.iiIcIk  ii-iiii .  licinii,'  llic  -ainc  as  in  llu' 
present  Alherta  Act.  and  il  was  held  tliat  tliedeli- 
liition  did  ticit  extend  to  a  l)isti'iel  ('nufl  jiidiic 
acting:  as  a  local  nia>ter  ol'  tlie  Supi-cnie  ('ouit. 

^rih'  jurisdiction  of  a  jiidiie  under  the  Acts 
hciim  that  of  jii  rsiitid  (l( sKjinttii  i<  stricll\  confined 
to  l!i(  powers  conferred  l)\-  tlie  Act.  Thti--  on  a 
reference  or  petition  >and  in  di-cu»inti  references 
and  petitions  tlie  san.e  rules  appl.\'  to  the  case  of 
the  master  of  titles  in  Sasl<atche\\aip  the  nidtie  has 
jurisdiciidti  onl\  to  make  the  order  whieh  the 
rejijistrar  >hould  ha\('  made.' 

'AVhiTi  iiui!;!!!]!'  or  licni'lirial  ri'zlil^  ^irc  -nuirlit  to  lir 
ciiforci  (I,  till'  (M|iiii:ili|i'  jiiii-ilii  tioii  (it'  I  lir  roiirt  mu~i  lir  iiixokcd 
in  sonic  cini^r  or  ni.ittri-  m  tin-  coiirt  ,'iii.!  cmiuioI  he  i:ii~iMl  oti  ;i 
rcfcrciicf  to  .'I  jiiili;!'  :i^  to  a  r(  lii-t  r:!i '-  dutw"    ' 

Till  ucneral  rule  i.;  that  wherever  a  judiic  as 
])ers(i}i(t  (li'si(jii(it(i  is  maile  an  ollicer  itn-  the  adminis- 
tration of  the  Torrens  \cts,  he  wili  not  on  such 
proceedings  or  on  a  chamlier  ajjplication  deciile 
imjiorttint  nr  invoKcd  iiuestions  of  law  or  disputed 
questions  of  fact.  -  \\\\\  a  jiid^e  actinii  as  jx  rsona 
disK/fKitii  is  not  as  .-irictly  hound  1)\-  technical  rules 
as  he  would  he  if  dealiiiii  with  a  i>'.'Uler  in  court.  '' 

Ai.  appeal  to  the  Supreme  ( 'ourt  of  ( "atiada 
eventually  lies  in  the  ordinary  wa\-  fi'om  pi-oceediii<;s 
ori^inatinu;  hefure  ;i  judtie  actii.jj;  as  /x  rsomt  dt  sif/iKila; 
thus  the  coiilirmatioii  of  a   tax  sale  transfer  hy  a 

•0  Rirvr.1  V.  Kon.^rhiir,  _•  S.  L.  1!.  I'.V);  M,,rn.i  w  H,i,lhi/,  2  Terr.  L  l{ 
2.'>:f;  Ifi/A/r  V.  Jilhll,  2  Terr.  1..  K  l.i;i.  'Jil  S.  C  H  '2S2-  Un.ssr;/  v 
<;il,sn,!,  7  .Man.  I..  \{.  172. 

"  fit-nrs  V.  Klin.':  Iiiir,  .siz/iro,  nt  puui"  I'M 

"  J<r  Mclliir,  'J  W.  L.  1{.  17;  lir  Uoiniwl  und  Slriilhnmit,  ',  W .  ],,  H. 
■ir.O:  1)1  ri-  Witrl:  Ctinil.  2  S.  1,.  1{.  4:il;  dnnr  S,,,n  v.  (Ihijrri-,  2 
S.  I,.  U,  :i7t;  A".  McCnii,/  nml  Murnii/,  I'.t  W.  L.  H.  '.tl7;  He 
ll'./-.s^T  ,in,i  f.l'.i; .  (1  w.  I.  H.  :is'. 

**  Jdhn  Alii'll  luiiiuii  titiil  Mm  fiDii  \Viirl:\  Ci  1.1,1  v  S,;,it  i;  'I'lir  I  If 
:iil-',  at  |i:iKc  MS. 

I'or  furlliw  (•iiiiiiiiciil>  ami  i-a.-^is  iiiioii  ihc  powcr.s  cif  a  jmluc  arlinj; 
H»  iiemona  disiynald,  see  page  07. 
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.ju(l^(>  of  tlic  Siipivinc  Court  of  the  'rcri-itori-s 
uiidiT  Scciioii  '.t7  of  77/(  A,;/,,/  T>'f/,s  J,/  IS:)',,  was 
held  to  lie  a  inattii-  oi-  jifocccdinii;  oi'isiiuat iiiti  iti  a 
court  of  Mipcriorjiiri.vdictioti.  and  an  appeal  w;^-  held 
to  he  to  the  Siiprcuic  Couit  of  (  aiiada  ffoiii  a  final 
jud,-:niciil  of  the  full  court  atln  iiiiiiii-  the  -ainc.-^^ 
'i  he  jiroinid>  of  the  ahovc  decision  aiv  unf(prl  iiiiatcly 
not  <;ivcn  in  the  juifmiicni  of  tlic  court,  and  the 
decision  ,l,,cs  not  appear  to  liu'ow  aiiv  li.nht  on 
whether  such  an  appeal  to  the  Supieni'e  Court  of 
C;ina(hi  Wduld  now  lie  from  a  proceeding  oriuinatiiij^ 
by  reference  or  petition  to  the  master  of  titles  in 
Saskutciieuan. 

S  8.  BOOKS. 
.1.  In  General. 

I  iKJer  a  system  of  reiiistration  of  instruments 
and  of  titles  thereby,  a  lir>t  reciuisite  is  a  >ystem  of 
books  which  shall  coincniently  classify  and  syste- 
matize the  instrumeiiis  so  rejiistered.  (orrelative 
witli  that  is  the  recpiirement  of  keei)in^-  a  strict 
chronological  record  of  all  instnunents  which  are 
presented  for  rei;istration.  and,  in  more  convenient 
iorm,  those  which,  after  havinti  been  so  prcvsented, 
have  been  examined  and  found  in  proper  form  for 
actual  registration.  The  objects  to  be  accomi)li>hed 
in  all  the  Acts  are  the  same,  the  UKMhods  of  .accom- 
plishing them  differ  in  detail  in  ])ractice. 

li.  Day  Book. 

The  "day  book"  is  the  one  name  common  to 
all  the  juri.sdictions  as  the  important  book  in  the 
pn-liminary  stage  of  rejiist ration.  Consistently  with 
the  <j;eneral  scheme  of  their  system,  the  \ct  inMani- 
toba  leaves  much  more  detail  to  be  filled  out  in  the 

"  ?'.-'.;•  .'.  ,•;.-;.•';  British  Canadian  Imestmcnt  Co.  v.  Thi:  Ti  u.-ilim  »/  .SI. 
John  Sriiiiol  Dislrirl  Xn.  If!  of  the  Xaiih  ■■i,=l  TirriU<ri' t,  ;).">  .S.  C.  U. 
4()1;  .111.1  see  Vitji  of  Ilnlifaz  v.  Jan.  Rcacs,  JIJ  S.  C.  1{.  .UO;  C.P.It. 
V.  .S(t.   Therrse,  10  S.  <      R.  WW. 
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actual  workiuu:  nt  ilic  system  than  in  tlic  others. 
When  an  instfunient  is  |iic>ente(l  tor  reui<t  i-ation  a 
reeoi'il  of  it  i-  ininie(li;itely  !al\eii,  toiicthd'  with  the 
:"''ii:il  time  of  pioentation.  in  Maiiitoha  this 
entry  is  made  in  llie  fee  hooiv  at  once,  and  if  the 
in-Ii-iMneiit    is   >Mii-e(]M<'nti\-   i-ejected   a    note   of   lliat 

*:i'''    1-   m;idc  o|)|)(.>iti'   tiie  entrw      The   "fee   1 k" 

i-  deenird  |>ait  of  the  da>-  hook.  The  actual  (hiy 
liook  a--  Isiiown  to  the  oilicc  practice  is  a  mere  feeord 
"'  total-.  Into  the  tfansfer  joiii'iiah  of  the  caxcat 
l"'"k.  or  a-  thi-  c,i-e  ma\-  lie.  ai'e  caiiied  forwai'd 
''■""1  'lie  ice  lidok  pait'ciilats  of  all  iii-t  lamients 
actuall>'  iciii-tered.  in  the  olhef  pfovinec-  it  is 
into  the  day  hook  that  the  iccord  of  all  in-t  rinnents 
actiiall.\-  i-ej>i>teivd  uv  filed  is  cai-fied  fofuaid.  this 
l)ook  coiitainiii!^  in  chi'onoldoical  ofdei'  a  record  of 
all  in-lnnneiit-  ivtii.-teivd  or  liled  of  whatever  nature. 
I 'ic  time  of  entr,\-  in  the  da,\-  hook  under  the  Acts 
lixes  the  priority  of  registration,  and  priority  of 
reuisiraiioii  prioi'ity  of  the  instruments,  >o  that  the 
imp(trtant  tliinu  i-  not  the  names  of  the  hooks  kei)t 
hut  1  he  tact  of  their  l)eill^  kept  in  .-ome  ua\-  to  permit 
ot  easy  refeience  from  the  Ix.oks  to  the  instruments 
thenr-elve.-,  which  are  retained  in  the  ofliee  uj)(!ii 
reuisiratioii,  an  1  to  the  cerlilicates  of  title  and 
al)<tract    1 ks. 

(>nly  tho.sc  instruments  which  are  in  proper 
torm  for  resist  rat  ion  under  the  -\stem  can  he  entered 
in  the  day  hook  .\n.\-  otiier  in-trument  which 
may  come  into  the  h.aiids  of  the  rciiistrar  is.  for  the 
purposes  of  tJK-  Act,  treated  ;is  if  it  h;id  ne\cr  been 
recei\-ed  hy  him  "'  and  the  reni.vtrar  owo  no  duly  to 
it  hut  to  reject  it,  and  reliu-n  if  to  the  jii  i-oii  pic.vrnt- 
ini;-  it  for  rciiistration. 


'••.S;,,,U.  -nt  ,Js  Man.  s:i;  .\li:i.    If.;  I)>,tn.   74. 

«  /^    ,\ni,-nran  Ah,  It  Kw/in:-  X  Thra^h.r  Co.  .i,„l  X„i,l.    u  'r,,,-    F     H 
:{."."),  3   \V.   L.   n    :V2\:    R,    dm ,ishiiU<  Co.   (i  T<rr    I      i;      Mts     > 

<>/  (/).    )  nrklii'i  Liinil  I  illr.i  DislnrI,  h]  \\  .  1,.  K,  ,-,gs. 
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'1  liiiM'    iii>l|-iiin('iit-    wliicli    ;i|)|)c;ir    on    the    (l;i>- 

• !^    ;il'i'    -;ii<l    to    he    ■'IVLii^lrriwl"    (,|-    ■'lilcil,"    ;,<    t  lie 

•'■'-'■   'i';i>'   !"••         Ill   S;i-k;ilclic\\;in.   Alhi-ria   aii'l    llic 

Dnilliliiun     ;|     •■|Vlii-|i'|V(l"     ill-li'l|l|i|.|ll     i-     nWr     uliich 

'"^  ""'  "iil.v  ciili'iv.l  in  t||,.  ,l;,x-  iHMik,  l.iit  uliicli 
aflccl-  ininl  lur  which  ;i  ccri  ihr.itc  (,f  liii,.  h.-i'^  liccii 
}ir:ilit('(|,  ;iiiil  (•(iti-r(|(iciill\-  which  h;i-  ;i  Miciiin!-;ii!(iuin 
thcrcdl  cii'ci-cd  ii|i(iii  ,-1  cciiiiicatc  III'  liilc:  uliilc  a 
"III'"!'  iii-Miiiiicni  i-  one  ivIciTiiiij:  lo  lands  witliout 
sjH'cilic  (locriptioii,  or  to  L'iii(i-  for  wh'cli  nd  ,■,.,■- 
tilicalc  of  title  h:t<  lieeii  i',r;iiile(l.  ami  whi'-h.  lhcrcloi-c, 
can  only  he  entered  in  the  da>  hook  and  not  on  aii\- 
(•(■rtilicate  ol'  title.  In  Maniiolia  altiioiinh  th^  word 
"lilc"  is  used.^^  it  has  not  a  It  clinical  ineainnii  .is  in 
the  other  jurisdictions,   and   any  instriinient    which 

is  entered   in   the  da>-   1 k   is  said   to  he   reLO>tered. 

althoimh  the  di>linction  necessaril\-  e\j>t-  l.etween 
the  two  kinds  of  insirinnents.  In  Alanitolia  an 
instrument  i>  deemed  to  he  "re^i-tfa-ed"  a-  -■ooti  as 
a  nieniorial  thereof  indorsed  .hereon  shall  have  heen 
signed  and  seal(>d  \)y  the  district  rciiistrar,' ■'  l)Ut  in 
the  other  jiu'isdictions  e\-er>-  instrument  lexcej)!  a 
arr.ut,  which  stands  hy  itself)  is  deemed  to  l)e 
rejiistered  a.s  soon  as  a  memorandum  thereof  lias 
been  entered  in  the  register  U!)on  the  folio  constituted 
by  the  existinjj;  certificate  of  title  of  the  land; 
in  Manitoba  every  rettistered  instrtunent  shall,  for 
the  purpose  of  the  Act,  \)v  deemed  and  be  taken  to 
bo  embodied  in  the  rejiister  as  part  and  jjarcel 
tliereof."'  Het>;istration  in  .\h»mtol)a  includes  what 
is  called  "iilin^"  in  tlie  other  jurisdictions.  There' 
arc,  however,  even  in  Abmitoba  certain  instruments, 
as  for  example,  a  notice  of  exercisimr  ])ower  of  sale, 
which  are  directed  to  be  filc(h  A  no'e  of  sticli 
instrument  should  be  made  in  some  way  upon  the 
certificateof  title  of  the  land  affected,  .as  otherwise  the 


5"  Siisk.  2  (13);  Alta.  2  (iie ;  Ihnu.  2  (13). 
"  M;....  12,  109.  "  Miin.  Go. 
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iiistnitiictit  \\<iul(l  lie  tor  all  pfactica!  piirposcs  lost 
in  the  (la>-  luiok.  a  search  throiiiili  that  tiook  li('iiif»; 
impossible  tor  the  |)iir|)ose  of  (li<co\  ci'int:  lilcd 
iiistninients.''  I'or  a  (lisctission  of  the  i)riiiciples 
upiin  u  hich  the  reLiistrar  acts  in  deteiininiiiir  whether 
an  instrument  is  suitable  for  ent(iiim-  in  the  day 
bo(jk  see  imst.  pat^es  !)L'-1  17. 

I  .  General  Register  Execution  Register. 
'l"lle^e  l)ooks  are  pro\  ided  t'or  by  the  Act  in 
Saskatchewan.'-  and  while  no  stalut<>r\-  provision 
is  made  in  the  other  jurisdictions,  it  mav  l)e  said, 
{ienerally,  that  the  .\cts  iir  ply  the  power  in  the 
rejiistrar  to  keep  such  books  as  may  be  necessary  for 
the  efiicient  workinii  of  the  system,  and  the  cai'rvinji 
out  of  duties  cast  on  the  reiiistrar.  Thus.'  fo7 
e.\anii)!e.  in  each  juiisdiction  it  is  cusiomarv  to 
keep  wliat  is  called  the  power  of  attoriKy  Ixiok."^ 
In  .Manitol)a  a  book  called  the  deposit  book  is 
kept,  in  uhich  are  entered,  mimbcred  and  inde.\(Hl 
maltei-S(ifc\idence.  such  as  mai-riaiic  certiticates  and 
companies'  chaiters.  In  any  jurisdiction  where 
re.iiistration  uiidei'  the  system  is  conipulsor\-  to 
permit  of  dealin-s.  a  land  indt  \  must  be  ki'|')t  on 
wliicli  are  noted  all  liled  instruments  alTectiim;  laixl 
prior  to  the  issue  of  a  ceitilicate  of  title,  and  such 
index  is  also  kept  in  any  ca-e  for  coincnience  as  an 
indi'X  to  certilicat(>  of  t  it'e. 

il.  Certificate  of  Title. 
il  IX  CIAI'i;  \I 
'V\\v  certil-.iic  of  title  ma>  be  (|(-cribed  as  tlic 
pivotal  point  in  •  he  Tcrrens  s\>teiii  of  hiiid  transf(>r. 
aiid  conse(|uenti\  the  ceriilicati'  of  title  toLielher 
with  its  coimterpart,  I  he  duplicate  rci  lijicate  of  title, 
andthereiiisler,  whichi.-.iolhimimofeiliaii  t  heoiiiiinal 

"Re  limrs     \   -C,  ,.-.    I.^    It,    l.;i,   ,„    17.-,,   ,s   ,„,t    foil.nvci,      M.rris    . 

Bitillri/,  L'    lirr    I.,    I{.    _'.■,:(. 
«Sa.-;|<.  iil  aii.i  :i.",  •    S:i>l<.    Klti;  Dorii.    If.' 
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fcrtilicntc-   l)(.uii(l    t,,^,.tli,.r   j,,    voliinics,"    justify   a 
scnitiiiy  (if  fli(  ir  (•(iiitciils  with  (•(nividcniMcCarc." 

I'lic  crriilicatc  (if  title  i^  in  its  simiilcst  rorin, 
mcicly  a  (■(■rtilicatc  prdxidcl  |,y  statute  and  si<in('(l 
l»y  llie  realist rar.  ceriityiim  that  the  party  iKirned 
'''•■'■'''"  !■-  'Ik'  owner  of  the  land  (hscrihed  fop 
th.  estate  also  named  therein,  and  siiliject  to 
the  incuinliraiiees  appei.rinij;  on  it.  .Vround  tlic 
efYccI  j^iven  \>y  the  \arious  Torrens  statutes  to  this 
certificate  centres  the  whole  \ahie  of  that  s\steni. 

I'-''   •»\\Ni;i!. 

'I'iic  name  of  the  holder  of  the  certificate, 
together  with  liis  address  and  occupation,  appears 
first  (.11  the  certificate.  It  is  imjiortant  for  the  proper 
workiii"--  of  the  system  that  these  siiould  he  set  out 
uitli  iii-eat  care  and  accuracy.  Where  th(  actual 
creation  and  transfer  of  estates  in  land  lie  in  the 
hands  of  the  reiiistrar  by  reason  of  the  etTect  ^iNcn  to 
resist  rat  ion,  it  is  important  that  he  should  have,  to 
Kuide  him,  full  particulars,  and  a  reuistiar  mijiht 
reasonai)ly  •■.■ject  an  instrument  winch  would  call 
for  the  issue  of  ;i  certificate  of  title  in  the  name  of  a 
person  (iixinu';  initials  onl.\-.  for  example,  or  without  any 
address  or  description,  as  the  registrar  is  entitled  to 
these  full  particulars  for  Use  when  he  is  a^ain  re(|uire(l 
to  i)ass  on  an  instrument  dealinii  wi'li  the  land. 
It.  however,  an  ei'ror  -hall  ha\e  crept  into  a  name  in 
a  certific.'ite  of  liile.  it  ha^  i>e(  n  held  in  Sa-kalchewaii 
that  the  re^lslrar  has  jtower  lo  recei\e  evidence  and 
to  corr(et  the  naioe."  ()wners  and  inorti:auecs  may 
he  re(iuired  to  delixer  to  the  registrar  a  memorandum 
of  some  posi  oliice  ;i(ld!e->  within  the  pro\inct  .at 
which   notice,-   may   lie  ~ei\ed." 

:^  i:s-f\-fi:, 

Idllouiiui    the    nane.    address    ;in(l    de-ciipiion 


I    I  1  I  I  <    <  I 


"  -Mail.  .'  Ix):  .Sa.sk.  2  (IJi;  .Vila.  2  (li;  D.uii.  2  <I.'-. 

*'  Hi  Smilli,  s  W.  L.  H.  l.il.  "■' .Sa.sk.  IsO:  Alia,  lis,  Dniii.  I'.iJ. 
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iiili'iitioii  "I  the  >y-icni  i.~  Id  pci'iiiit  ()iil\  a  lew  .>iiiii)lf 
estates  and  iiitere,vt>  in  laml  to  lia\'e  the  liciiefit  of 
fei;i>ii-ati(in  iiiKlef  t'c  -y-iciii.  Sd  tai-  a-  recoi^jnitioii 
li\'  tlie  sy-t(iii  i-  iceiiicil,  lni-l>  ai'e  ilone  awav 
witli-''  .'iiHi  in  Sa-katclieuan.  All)ci'la  and  tin-  1  )(i- 
'niniiin  lee  tail  e-lales.  except  p()>-.il)iy  iijioii  lii'-L 
rt'gistratiiin.  are  al)(ili>lieil.'' 

1,1,1  i;ii,ii  r-  «HT>ii)i;  riii;  ci:!;!'!!  i(\  ri:. 

'I'lie     <'e|!ilirate     ni      litlc,      Imw  cxci-.      does      not 

piir|)nii  1(1  he  ;i  cdnii)]!'!!'  >\n(j])>i-.  as  it  were,  oi'  the 
title  dl  ilic  lidldcr.  Tlieri'  are  rerlain  rit;lits  in  land 
wliii'li  attach  iiitirel\  independently  dl'  lueiition  or 
otliei'wisc  in  the  cei'tilicair,  w  hich,  t  hereldi'c.  tran-l'er;s 
and  the  i>-iie  dt'  new  ceiailicate<  eainidt  defeat  as 
lhe\  are  e\pre>-l\-  exempted  froni  tlie  operation  of 
the  system,  and  cdiitiniie  their  existence  (jiiilc 
independenll>  of  the  machiner\-  of  the  s\stem. 
Tliese  ai'e  the  statutory  exceptioirs  to  which  tlie 
cortilicate  of  title  iiranted  by  tlie  Acts  is  by  iiiipli- 
catidii  anil  without  any  special  iiiciitiun  therein 
suliject.''  The  >ection>  seltinji'  these  out  are  in 
Maiiitdha  and  Albeita  |)iinte(l  on  the  iiiarjiin  of  th(> 
(lu|)licat<'  certilicaies  df  litle  a>  warnings  to  the 
tmwary.  There  are  two  other  classes  of  interests 
or  rights  to  which  the  ceitiiicate  is  subject,  name]}', 
the  incumbrances  appearinti  thereon,  and  competinji 
rijihts,  arisino-  throiijih  fraud  or  error,  mi.sdescriptioii 
or  double  ii:rants.  These,  however,  are  more  |)roperlv 
treated  subse{|uentl>  in  studxinii  'he  operation  of 
the  system.  What  we  are  concerned  with  now  is 
the  machinery  of  the  system,  what  it  priiiai  facie 
purports  to  cover,  what,  (juitr  independently  of 
ri<ihts  arisinti  in  its  operation,  it  purports  to  touch 
and  what  to  leave  alone.     TIk^  Acts  exhibit  a  great 

*■  .Mini.  II-';  Sask.  r,M  Alia.    17;   Doin.   75. 
*VSi,,k    tl.   7;   \hnn.   7;   .\lt.i.  I'.tOii,  r.  I'.t,  5  ;t 
<»  Man.  70;  Sa.-k.  (ill;  .\Iia     !:!:   Dciii.  73,' 
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sinularity  ii.  the  cimiiicrat ion  nf  those  incid  iits 
or  •mliciriit  ri,-lit>'  ■'  in  proper!  v  not  thus  atTccicd 
by  tlic  syst(>ni  and  thcv  niav  advanta^coiKslv  h( 
treated  toii(  'her      'I'hi      arc: 

CI);   Those  Comrtum  to  all  Juri.<<dirtiou.i. 

1.  Any  subsist  ill"--  reservations  or  exceptions) 
contained  in  itie  original  jiraut  Iroin  tlie  { 'rown. 

Ill  tiie  \lanitol)a  Aet  the  wdid-  'or  <'\('cprions" 
are  omitted.  -'An  exception"  is  always  part  of' a 
thin^  jii  nted  and  only  a  thinij//;  (ss,  can  Ixm  xceptcd: 
a  reservation  is  of  a  thiim  not  in  cssv,  l)ut  neulv 
created  or  reserved  out  of  land  or  a  tcnotTK^nt  u[  .in  a 
grant  thereof.  Thus  uiion  tiie  grant  >  land  there 
may  he  an  exception  ol  a  specihed  part,  and  then 
this  is  not  included  in  th»  grant  .'i*  all.  I'rees  or 
minerals  may  be  excepted. 

Strictly  the  term  "reservation"  implies  a  right 
of  the  n.'iture  of  nut  re.Mrved  te  i  lord  or  Imdlord 
ot  a  iuanor,  but  the  term  i-  fn  .luently  used  to  denote 
soine  mcorp-.real  right  o- er  the  thing  granted  of 
which  the  grantor  intend.-  to  iave  the  l)en(>fit,  such 
as  the  right  of  sporting,  tishmg  -r  right  of  waw''' 
But  such  implied  restrictions  upon  the  estate 
specified  in  any  certihcate  of  title  do  not  extend  to 
the  de.H'ri|)tioii  oi  the  same  land  in  ordinary  dealings. 
Thus  in  h'di/nioinl  Lainl  Ci.  v.  Kni</lit  Suc/nr  Co..''- 
Mr.  Justice  Stuart  said: 

•■Jt  lias  alx)  Miicc  sun.ur>ti  ,1  it.<rlf  to  iiic  tliat  it  might  tx- 
.'irgiKil  that  under  our  sy-tcni  of  rt'tristratioii  of  titles  every 
atrreement  for  sale  of  land  jieiierally  shoi.M  lie  implied  stihjrc't 
to  tlie  reservations  ecjutaiiied  in  tiie  orifrina!  sirant  from  tin 
Crown  I5ut  1  s,.,'  no  reason  why  sucli  an  implication  .should 
l)c  iniii'  -ed  in  this  jm-isdiftioii  any  more  tlian  in  any  other." 
2.  All  unpaid  taxes. 

'"So  aptly  iHllc.l  l,y  .Mr  Ilu^rj;  ,„  1,^.  «,„.k  oii  tl,,.  .ViiMnihan  Ton.n.s 

Systriii, 
"  llalsl)urv.  Laws  (jf  l^imlaii.l,  Wil.  10,  n    171. 
'■  11  W.  !.   K,  cm. 


50 


CAN  Mil  \N    I'  ilMilNS  >\>  I  1  M 


Tlii-  i-  lakcii  ill  prat  lice  to  cairy  with  it  tfaiis- 
fcrs  i^.-iii'd  liy  duly  cun^iiii.tcil  aiiiliniitic-  1»\'  fi'asdii 
(A  unpaid  taxes,  which  afc  iT^ulaii\  ti'catrd  a-  valid 
iKitw  itiisfaiidiiiti:  >ul)M(iU(iiI  iciii-tcicd  dcaliim>.  In 
.Suskatchcuan.  Allicita  and  the  I  )(iiiruii(tii  i)ni\i-ii)ii 
is  made  tnr  tin'  pufi'lia-cf  tiliiiii  a  caxcat  at  ah\  time 
iifter  tiie  -a'e.  vii^u(.>i  ini:;  hy  iiiiplicat  ion  tliat  in 
the  aliM'tier  of  >iich  (•a\ea<.  a  hcnn  luh  pui'cliaser 
from  the  feui-tei'cd  o\\  nef  niiiihl  tal^e  tVie  of  any 
I'i^iit^  in  the  land  of  sueii  ta\  pufclia-ei'  iindef  hi-  lax 
tran<fi  f  Tho-e  section^  of  the  Ael  I'efei'I'ed  to 
ha\('  not  lieen  the  -uliject  of  judicial  con-t  laict  ion 
on  thi-  point  ami  iheif  eliect  i>  hound  up  with  the 
whole  (ilK-tion  of  the  felation  of  '["ol'feii-  Act-  to 
otlier  statutory  enactments  which  will  lie  found 
more  fully  disciis>ed  on  paiie  l;;'.l.  In  Maniioha. 
in  addition  to  "an\  municipal  chaiiie.  lale  or 
asse»ment  at  the  date  of  the  ceft  ilicate  o|'  which 
may  theicaftef  he  iinjioxd  on  tln'  land.  "  thefe  i> 
added  the  woi-d>  "or  which  ha>  thefetofore  lieen 
impo.-ed  lor  local  impidxcineiit-  and  which  is  not 
then  due  atnl  pa\alile."  The  latter  word--  formerly 
atiiieared  in  'I'ln  Lntnl  I'ilhs  .\rt  l.s'.t)  of  the  domin- 
ion, l)tit  wer-'  repealed  i'l  is'.l.s.  In  «)ntario  it  h;i> 
lieeii  held  that  local  improvement  rate.-  not  \v\  due 
are  incumlirance-  on  th<'  land  and  inir-t  lie  removed 
liy  the  \'endor  undei'  an  open  contrai-l.  '  Whether 
oi  not  imder  the  .\ct-  of  the  W(-ieri!  provinces 
other  than  .Manitoba  local  iinpro\cment  rate-  ar(> 
a  mere  miannhraice  trom  which  li\  \irlue  of  The 
Land  Title-  .\ct-  ;i  hmnt  Jiili  I  ran-fei-ee  will  lak(-  free 
lias  not  lieen  the  -uhject  of  jud'ci;il  di'ci.-ion.  In 
Alaiiitolia  upon  an\  transfei-  Isy  ihe  owner  of  land 
mentioned  in  any  ci  rlilicate  w  hich  ha-  lieei'  !urni-lied 
piii'-uant  to  section   Ki.  I  he  (li>l  riiM  reii,i-t ra.f  reciuircs 

"  SMsk.   i24;  Alia.  iS^;  IJom.  \m. 

"  Itanl:  (,f  M,n,liial  v.  /■',>./■,  (1  R  I{.  -JIT;  Cun,!.,  ,l„n4  v.  C.iiru.^  Is  ().  K. 

I.")l,  17  .\    i;,  _N|;   Aniislroiui  w  A  lu/i  r, '2\  (1.  li    '.IS;  /,',  Crin/iion  and 

lliiiiull,  JO  (  I.   |{,   I'.i'.i. 
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tho  taxes  in  anvai-  to  be  piiid  ImImiv  icnistcrini:  the 
tniiisfcr 

'■\.     .\]\\     puMlc    liiLj||\\;i\  . 

•1.     .\li\    Mlh-i-tilin  I,..,.,,  (,|-;ilil(Vl||t   III    r.ir  |c;iv,.  f,,,- 

a    |HTiu(l    II,, I    cxcccdiim-   tliivc   years   uhnv    lliciv   is 
netiial  (.(■(•iipatioii  df  ilic  Ian, I   iiii,|,.r  ^aiiK  . 

lliis^  eNccptiiiii  ol,\iaI(-  llic  liivai  pr.^t  ical 
iiicdiiveiiieiiec  wliicli  \\,,ii|,|  1„.  pr,Hliic,',l  if  all  Hi,.rt 
leases  weiv  liai)lc  t,,  1„.  ,|,.|,atc,l  l.\-  a  hnna  ml, 
traii-ler  iiii,l,r  td,'  Act  ,luly  n-i>i,.r,  ,|.  A  possiMc 
ea>e  of  cinfiiH,.!!  ii.i-ln  he.  Ii,,\\,.vi  r,  wli,  iv  in  a  con- 
traci  for  <al(  tiicrc  ua<  a  \ali<l  teiiain'V  crealed,  as 
••an  l»e  ,l,.ii,',  '  In  \\lii,)i  ,-1^.  i|„.  contract  iiiiuht' be 
(It  featcl  and   tli,'  Ica-c  coiiliniie. 

•••  ".  An\  -I,',  TIC-.  <ii-,|ci>  ,,,•  e\eeiiti(ins  aiiairist 
or  aftectinL'  liie  iiitcr,-i  ,,f  tlie  owner  iti  th,.  hind 
winch  iia\,-  l.ee.-i  lil,,|  and  tnaintaiiie,!  in  f,,rce 
at:aiii>t    tjic   ouii,>|-.       Sa-katcliewan.  i 

/'.  lor  ■liled"  iva<l  "rejiistered."  :  All)eita  and 
I )oininion. i 

'•.  '  Maiiitoha  I  An\  order  of  atlacliinent,  jiidii- 
inent.  decree  or  ordei'  for  paxiiieiit  of  inonev  auainst 
the  reui.-tercl  ,.uner  of  the  land  wiiicli  inay~have 
been  respectively  reiii>ter,(l  >iiice  the  date 'of  the 
certilieate  of  title,  and  which  order  of  attachment, 
judgment,  decree  or  or,l,r  has  liecii  niaintaiiied  in 
foi-ee  under  the  jjrovisions  of  any  statutes  of  this 
pro\  inee  fr,)in  time  to  time  rejatinu;  thereto. 

TIk^  us,'  of  the  word  '-rejiistered"  in  the  Alherfa 
and  Dominion  Acts  is  misleadini:.  as  under  these 
Acts  if  an  instrument  is  re;iislered  it  nnist  necessarily 
\n-  actuall\-  entered  ,,ii  the  certificate  of  title.  The 
I)urpo<e  ol  this  section  i>  not  to  ali-ol\  e  the  assurance 
hind  from  liability  for  imiorinu;  any  such  existiiifj; 
instruments  in  the  rciiistration  olliceiipon  transfer/'*'' 

■■^  lu'lipniilinl  l.ionhir  (■„.  v.  l),i:  nl  ,i„'i  lliirlhiiri    IW    W     1{     i.M 

■"'  /iV  Cl.ixlo,,.  1  -n-rr.   L.  ]{.  :iS2;    .Si,nll  v.   UnuUniu.  4  S.   L.  H.    II.' 

<  oiii|,Mi-i>  (  „,„„/„  /,,/(.  Assunirct  Co.  v.  Ji,,ji.^lriir  Asximboiii  I.    /,'   I) 

•-'1  W     I.    1!    tH'.l. 
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hut    iiicrcl>-   to   iiitct    the   |ir;ii-tic;il   ii("(--it\-  arisiiic 

I'nnii    ttic    !';ic!    thist    in-!  I'lniicp.!-    \\itli"nt    :i    specific 

(Ic^criptifiii  of  the  laud  caiiiint  lie  inicird  up  auaiust 

pai'tii  ulai'  laud  till  ttic  rciiist  I'ar  lia<  (icca-iou  to  deal 

with  liif  laud  (luiicd  liy  the  pri'sou  aiiaiu>l  ulioiu  the 

dccicc.   ordci',    iu<luni('Ut    (.r  attacliuicul    is  dii'cctcd. 

Ill   llic  ca^*' (it   r\c('ini(ius.  hy  sul)S('(|Uci't    scclious  ■' 

till'   ri'ui>irar   i<   directed,    in   ease^  of  executions   in 

Sa-kaichewaii,  Alberta  and  the  Dominion,  to  ent<'r 

tiie.-e    up    oil    au>'    new     cert  ilicate    of    title    itranted 

l)ur^,iaiit    lo  the  transt'er  from  the  reiiistered  owner 

aiiain>t   whom  tlie  execution  is  directed,  hut   in  case 

of  onii--ion  to  do  -o.  will  the  new  owner  ue\'ertheless 

hold  ,-ui)jeci   to  the  execiit'op  with  a  chiim  auain^^t 

the   assurance    fund'.'      In    .hums    \ .    Sli  vi  ,isiin :''"    tlie 

X'ictoriaii  Act  \\a>  umler  consideration  hy  the  l'ri\> 

('nuncil.      An    easement    had    heen    omitted    froiii    a 

certilicate    of    title    u|)on    it-    issue.      H\-    tlie     I'.'tti 

section    of    77/'     'I'loiisju-   oj    l.tmds   Shiliih.    it    was 

pid\  ided    iliat    "daiid   inchided   in   any   certificate  of 

title  should  h"  suhject  to  an,\'  eaxMneiit  ac{iuu'e(l  l)>' 

cnjoviuent    or   u>er  or  >iil»i>linii  o\'er,   or   upon   or 

affecting  -iich  land."  and  hy  a  <uh>e(|uent  amending 

Act     it     was     p|-o\  ided     that    '"iioi  w  i' h^tandinu,'    the 

reserxatioii  of  any  (a>eniei)t  suti>i>t  ini;'  n^i-v  or  upon 

or  affect  inii   nu\    laud    compri-ed    in    any    urant    or 

certilicate  of   title,    the   reu,i-trar  -hall   -pecii'y   upon 

an\'  future  ci-r!  iticale  of  viich  land  and  the  duplicate 

thereof  a.-  all   iiHMimhrance  .ahcclini:   the  .-anie.  aii\ 

siihsist iiiii  e;i>ement.  o\i'r  or  iipoi.  or  atfeciinti  -^ame 

wlii'h    -hall    .appeal'   to    ha\('    hicii    (nated    hy    an.\ 

i\iV'.\    or    wriiiiiii."      The    easenHn;     in    iiU('>!ion,    a 

ri}.'.ht  of  way.  had  heen  created  hy  deed. 

Sir    I'Mward    iVy.    delixcriiu;    the    judunn'iit    of 
t  he   l'ri\  \"  (  oiincil,  .-,'iid  : 

"Hill  tlii'ir  I'lrchliip^  Mfinc  witii  tin'  juiluiiniii  o!"  the  Full 
Court  of  \'ictori:i  tli;it  tlic  oinis-ioii  liy  tlu  r'nistnir  to  enter  ;ui 

"Saek.  lis  (4^;  .Ml;..  77;  ])..iii    I.M 

*'  llSiUi    A     (•     ](•,_•;    lij    I,      I     1-     (',   ,-,1. 
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M  \(  IIIM;!^    (i|     I  111.  .-.'i.'^ri-M  .V! 

(M-cmctit  a-;  .•111  iiii'Uinlii'aiii'c  on  \\\f  (•crtiticntc  of  ihc  -crvifiit 
;c-tirnii  111    nil. Id-  ilii-  piosi^ioii  \\(jiil(|  not    rrlir\f  tin'  -frviciit 

ti'lu-niclil    1)1    I  i  ~    ll:ii  liiil  \  ." 

In  /('(  ( 'In.vliiii .  snpni.  Wet  II Hire.  J.,  \\a>  cN  i(l('iitl\' 
t)t   the  >;iiiic  ()|>iiii(iii.      He  >;ii(l,  at    pauc  L'sii: 

■  I  :illl  n;  .iiiiliioii  I  hill  --ri'lidU  til  \v:i~  iV.ini.  il  with  a  \  i..\v  of 
pro\  iiiiiii:  !ni-  the  ri~r  w  iinr  I'Mi'iii  iuii-  may  lir  r(u.i-i  n-c  i|  .il'icr 
tlir  I'rrlilicatr  of  |il||.  ha-  i-^ilrd:  ami  I  atil  aKo  indiliiil  lo  ihc 
opinion  that  <\ru  in  a  ca-c  like  ilic  pn— ill.  if  llic  I'l'iii-trar 
i--ui  il  a  niiifa.ilr  ol  tiilr  uiilmal  ini|or~iiri;  a  niiinoi'i.al  of  tlic 
i_'.\('(ail  ion,  till'  owner  winiM  ni\  crl  iii'li--  hoM  llic  i-rl  iiii'.alr 
.•^ui>.irrt    to    ihi-   iXnail  ioil." 

'riii.<.  linuc\(i',  is  nut  tlic  ^(ii(rall>'  acrciticd  cdii- 
.>tiMicti()ii  of  the  |)r()\  i.>.i(>ii  ill  (pic-t  ion  at  the  i)r('.-cnt 
day.  .hums  \ .  Shi'iitsdii  nia>'  ln'  (list  iniiuislicd. 
An  cascinciii  icinaii  >  an  (■a^cinrni  '.Nliocxcr  may  he 
tlic  owner;  hut  as  .-ooii  as  a  nc\\  (•ci'titicatc  of  title 
is  issticd  an  cxcculion  ajiainst  a  foiiiicr  fciiistiMvd 
o\\  iior  (•■■ascs  ti  J  lie  "an  execution  alia  insi  I  In  retiistei'ed 
owner."  Til'  Alanitolia  seeiion  makes  this  \rv\ 
clear,  for  as  soon  a>  a  new  e(itilieate  is  issued  only 
those  judiiineiits  i.-sm  d  since  the  date  of  Unit  cer- 
tilicate  attach  without  s])ecial  mention  the  "date" 
hein.ij;  moved  forward  with  each  successi\("  rciiistra- 
tion  (section  ()>).  I'his  \i',-w  is,  it  is  submit  ted.  more 
consonant  with  the  piinciiile  of  the  .\cts  than  the 
view  that  an  execution  or  .judsiment ,  an  iniaimhraiice, 
on  the  one  hand  well  fitted  for  reiiisi  rat  ioii  and,  on 
the  other  hand,  not  disco\-eral)le  hy  any  exaininalioii 
of  the  actual  \isil)|e  land,  should  l>e  sin<j,led  out  for 
special  faxof:    under  t  he  .\ct<. 

The  Wor(U  "decree  of  order'  ;:re  \cry  wide. 
In  practic-  .  hov.e\cr.  the  courts  reduce  their  ])o><it»le 
content.  The  cour'  will  not  make  a  ro\  ini;;  decric. 
In  /I'c.v   V    Mclhiili  .''  WCtmore,  ('.  .1.,  said: 

"I  am  aUo  a-l^cil  lo  make  a.  dcrlarai  ion  that  llic  pi.aintifTs 
(ia\i'  a  lien  niion  ,any  oIIi'T  Land  the  (icfciHlant--  now  oun  or 
hereafter  may  own  or  lir  inicri'~lcd  in,  I'Ihtc  is  not  ,a  |iailii'|r 
of  material   Ix't'orc  nic  .■>liouinLi  that    tin    dcl'indants  ;ir('  iiuw 

'■'  ;i  w.  1..  i;.  .".<ji. 
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intcrotrd  in  :i!i\'  dtlur  l.-md.  'I'lcit  I'liiii;  mi.  I  aiu  uf  the 
opinion  ili;ii  I  .im  mii  :iMr  in  ninkr  .1  ilcdnratory  dccrci'  of  tlic 
roviiif;  cli.ir.'iriiT  i  n'  1  hkiv  -o  iir-.Tii>c  ii  ■  a-kni  for  Xd  anriior- 
ity  lia>  liicn  riled  in  nn'  fctr  :iuv  ^iidi  diirri'." 

(J.   Any  lijilit  (il  i'xpropi-iat  ioii  I)\-  >!;ii',it('. 

(c)   ('oDiiiiiiti    tn   All'iiid.   Siisl.iilchiirdii   mill   II,'    l),inmin»i. 

7.  .\ii\-  piihlic  I'iiilit  (if  \\:i>-  ur  oihrr  pulilic 
cascinciit  how  s(ic\('i'  ci'ciilcd  iip,iii  ur  omi'  oi'  in 
respect    of   the   hitid. 

In  thi'-e  jui'i>(lictiiin>  an  easement  ei'eated  in 
favor  of  pri\ale  inilividiiMl-  ha-  no  >peeial  consider- 
ali(ni  under  the  Aei. 

'd>    I'rruhnr  In  Mi,,,:lnha. 

S.  An\-  univiii-tered  -iilisist inii,  riiiht  of  way  or 
other  easement  ho\\Mie\e!-  created  upon.  o\cr  or 
in  resjirct  of  tlie  land. 

In  liic  other  inri>di('(ions  (,nly  piihlic  easements 
and  easement-  ac(|mred  tliroiiiih  some  >tatulorv 
riuht  are  iiranled  exceptional  protecti(»n.  An  ease- 
ment ina\-  l)e  delined  to  he  "a  pri\  ileuc  without 
proht  which  the  ownei-  of  one  neiuhlioritm  tenement 
hath  of  another  existiiiL:;  in  rv>peci  of  their  se\'erai 
tenements  liy  wiii(di  the  >er\  ient  owner  is  olili^ed 
to  sulfer  or  not  to  do  -omethin",  on  in.-  own  land 
for  the  ad\antaue  of  the  dominant  owner."'  ' 

./(inns  \.  Sh  r,  ii.<i:ii."  in  the  rii\y  ( 'ouncil.  i.s 
ot  little  or  no  \aliie  in  tiie  i'on>irnniti  o''  ( 'anadian 
Acts  owin^  to  the  (hlT'Ti  iice  in  the  .vtatiitorv  pro- 
visions.'' I  mty  of  owner-hi|)  e\i  iiiLmi-he-  all  pre- 
existing; easements.'  l-,asenienls  arc  to  he  di.s- 
tinuuished  on  one  hand  from  "natural  iii:ht-,"  as  for 
example,  the  riuht  of  the  i-ip.ariaii  owner  to  ;i  natural 
iiow   of  w.ater  |ia.-t   hi>  land,  and  on  the  other  hand 

"" 'PiTincs  (ic  I:i  Li'V  lit.   lOiipiililiTils.      G:ilc  r'l   l'..i,-iinriil  -    sih    I  d     S 

"(•..'  L   ,J.  1'.  C.  .51;   (IS'.cn  A.  (".  1(V_>.  '  • 

"  .Sec  p:i(;r'  ,")'J. 

"  McClilldii  V.  ruHiissdn  Lumber  (  0  ,   17  (  K  I.   l;.  :ij,    12  ( ).  U    H.  47;j. 
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from  rncr(>  pcrsoiKil  ritilits  wliich  do  not  partake  of 
the  luii-.irc  of  an  intcrcsi  in  the  land.  As  to  the 
fornuM-  rijiiits.  tin-  hind  uiulcr  the  Torrcns  Act  is 
subject  to  tliis  as  part  of  the  liciicra!  law.  As  to 
the  hitter  their  treatment  is  v."ri(  .1  and  will  he  found 
more  fuli\  di^(•u>-ed  jx'sl  under  "transfer."  The 
court,  liowcver,  will  not  ])!(s('r\('  a  riiiht  l)y  calHnii; 
it  an  easement  wliich  iias  none  of  the  incidents  of  an 
casemenl.  'l"hu-  a  ,ti;rant  of  tlie  riiilit  of  way  in 
•ii'oss  V,  "'I  not  l)c  protected  under  these  i)rovisions:  '^' 
tiiere  '  mi,  in  law  no  sucli  thinii  as  "an  easement 
in  <i;ross"  where  the  ess(Mitial  eh'incnt  of  two  (Ustinct 
tenements,  the  dominant  and  servient,  are  ai)sent.'^'' 
*.t.  Any  certificate  of  lis  /xndins  issuecl  out  of 
any  court  of  competent  jurischction  in  the  province 
and  (h:ly  r'',u;istered  since  tiie  (hue  of  the  certificat(! 
of  title,  and  caveats  registered  since  the  date  of  the 
certificate  of  title. 

These  are  specially  mentioned,  in  Manitoba, 
as  under  that  Act  the  duplicate  is  e(iually  efhcaciou.s 
with  the  certificate  in  the  reui-^ter  .and  necessarily 
til"  duplicate  cannot  haxc  enli'ies  of  such  in>truments 
sinc(    the  last  de;ihn^s. 

10.  \uy    mechanics"  lien<   atTectiu'j;    *  he    land. 
Ill  1  heoihei'  jiii'i^dictions  unreui--lere(l  mechanics' 

litais  have  to  take  then'  chanc"  with  otliei'  unrciiistered 
interests,  as  a;iainst  parties  a<'(iuirinjj;  an  interest 
in    jiood    faith.''' 

11.  The  title  (if  an>  ])erson  ach'crsely  in  actual 
occupation  of  and  riiihtlx'  entitled  to  the  land  at  iho 
time  when  such  land  is  hrouuiht  under  the  "ne'.v 
systcan"  and  who  continue-  in  such  octaijjation.'"' 

Thesamee\ce|)tion  ajjpears  in  British  ( 'olumbia,"" 
e.\cept    that    the  date  at  which  tlu;  jiosses.sor  must 

''•  /■,'..  iKirli  .lii'iiixon,  .")  W    \\     .i\\'\  A'B.  .")."). 

«  Ciilc   on    i^asciiicnls,  Stl.  l.d.   11;    Mnninixil  Di.ilricI  of  Conrnrd  v, 
Coki.  ::  C.  h.  H.  Wi;   .S'(u/-/.  >■  >V  Co.  /././   v.  Corh,,,  19  N.  %.  L.  U.  517. 
"  l!iil(  ."iidcnt  LnixUr  Co.  v.  Uocz.  1  S    L    H.  UKi. 
«'  Mat.,  /l.  •«  B.C.  M  1,1'. 


■At 


<  AN  \1)|  AN     |(  il!l;l  NS  >>  >  1  IM 


bo  rijihtly  (iilillcd  is  (ixrd  as  the  tiino  uf  appiicatiDii 
instead  (if  ilic  time  w  lini  ilu'  land  is  actually  l)r()Ui;ht 
uiulrr  the  Act.  The  same  exception  also  arises 
under  the  Oiitaiio  Act.''  In  t  lie  ot  her  jin'i-ilii-tions 
sucli  I'ifihts  are  not  preserved  and  the  iii:ln  of  a 
person  in  poss.-ssion  would  disappear  on  i.->iie  of 
certilicate  of  title  to  a  hniio  Jidi  owner  in  the  same  \\a\ 
as  any  othei-  unregistered  interest.  The  perxm  in 
possc'ssion  should,  nevertheless,  not  wit  h-tandiiiii  thai 
his  rijihts  would  he  preserved,  oppose  the  i;rantintj; 
of  a  certilicate  of  title.  In  l>,lloi,i,  v,  i'nrh  (nisj'^ 
in  lli(>j''ull  ( 'ourt  of  \icioria  '  Au-t  ralia  i  .Mieckett , 
■).,  (leliverinji  the  nrdiinieiit  of  the  I'ourt  ujxui  an 
ai)plication  for  injunction  against  the  i.-.-ue  of  a 
(•ertificate   of    title,    -aid: 

'■.\iiotlicr  nl.jirtion  wliich  mifrlii  have  hoon,  luit  w.ns  not 
ini-c(l  to  (innitiii^  the  iiijuiicf ion  \\:i-  that  according  to  tlio 
ilicisioii  ill  /■;.)•  parte  Ihown.  .")  \M.,1!.  i  [,)  o,  a  prr.-on  who  has 
u(!(|uin'il  titlr  liy  ;idv(r-r  |)i)"r~>iim  has  no  rifiht  to  restrain 
a  person  !ia\inii  litl>'  liy  dnd  from  appiyinK  for  a  ccriilicato 
of  title,  lieciu-e  if  t  he  cert  ilicate  should  issue  it  would  lie  suhjept 
to  all  ri<;hts  sulisistinj;  liy  adverse  pussesMon.  We  ilo  not  a<;ret' 
with  this  (leiMsion.  If  the  title  iiy  :i(l\-erse  possession  ha.s 
matured  the  applicant  fur  a  certilicate  lia-~  no  title  which  tho 
commissioner  mmht  t.i  reconuiz(\  .ami  Kiviici  him  a  certilicato 
would  eii.iMe  him  to  har.as^  the  rijihtful  owner." 

The  person  isi  possession  who  <ilitaiiis  the 
lienelit  of  the  e\c(>plion  must  show  th.at  at  ihe  titno 
of  the  bringing  of  the  land  under  the  .\(t  he  was  in 
a  position  to  claim  the  proteciion  of  the  statutes  of 
limitation:  anxihing  le.ss  would  be  of  u,.  av.iil. 
This  must  be  the  eoDstruction  to  be  pl.aced  on  tlu; 
word  "rightly."  although  the  Use  cf  that  word  in 
eomiection  witli  ad\  erse  pos.session  seenis  anoinalnus. 
The  old  doctrine  (if  '.adN erse"  po.ssession  was  put 
an  end  to  b\  the  .\ct  M  A"  4  William  I\',  c.  27,  and 
the  use  of  the  word  ■adverse"  is  not   to  be  talsct;  as 
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roviviii};  the  c/ld  (loctiinc.     In  StdmjIitiiH  y,   /irmrii 
in  tlu'  Full  ('(Uiri  of  Xicioiia,  I'Uous.  J.,  .-aid: 

"It  was  liowovcr.  coiitciKlcd  liy  llic  pL-iiiitilV  that  *  *  * 
the  oxprossioii  'rijilitly  >uli>i>iiiig  uiKicr  ailviT-c  possession' 
ha<l  rc-osfahlislii'd  tiic  (loi'tiiiif  of  iioii-.iilvri-sc  possession.  I 
caniiot  adopt  fli.it  coiistruction.  The  Tidnsfcr  <ijf  Land  Stuliitr 
contains  nntjiinn  to  show  that  it  was  intended  to  revi\i'  that 
I'octrim  and  !  must,  then  tore,  siipijoso  that  the  l.c^d-latme 
was  satisfied  with  the  meai.iiij;  which  the  court  put  upon  tiie 
words,  and  i  d  them  ai'cordinuly,  rather  th.iii  ihit  they 
intended  the  old  doctrine  to  app!\'  to  i.inds  hroutrht  undi  r  the 
.\ct  and  the  new  doctrine  to  .all  other  lands.  ]  therefore  lunie 
to  the  conclusion  that  the  word  'adverse'  must  in'  i'  ad  in  its 
po  ular  sense,  'rhe  Tnih.^fcr  of  Land  Slotulc  i>  t.ir  from 
teclinica.  and  I  am  of  tiie  opinion  that  w  .en  the  wronj;  man  is 
in,  and  the  riiiht  man  is  out  of  po^es-ion,  the  po>ses>i()ii  is 
adverse  within  the  ^lrallin^  of  tliat  Act."'' 

'e!   Peculiar  to  Snskatchrwan. 
12.   Any  riiilif  of  way  or  other  oas(>im'iit  ci-aiitcd 
or  af'(niir('(l   under   tlie   i)ro\i.s!on  of   Tin    Iiri(/(ilian 
Act. 

(f)  Pccvliar  to  AVnrta. 

Ki.  .\ny  ritilit  of  way  or  other  easement  firaiited 
or  a('(Hiired  under  the  provi.sioii  of  any  Act  or  law 
in  force  in  the  i)rii\ince. 

Tlie  Alberta  |)rovi.^ion  is  wider  than  the  Sas- 
katchewan provision,  whieli  is  contined  to  the  one 
Irri^iition  .\,-t.  Tli(>  lijihis  of  \\a.\-  or  easenients 
tiiider  headintis  Vl  and  lo  are  to  he  distinmiished 
from  those  under  headinii  N.  Jti  th(>  foi'iner  cases 
they  iii;i_\  he  ]»ii\Me  ri;i;hts  of  wa;-.  or  ea>enients,  Ixii 
eaiHiot  ha\-e  heen  ;ie(iuired  1»\-  ^r.ant  hut  onl\-  under 
tlie  i)r(j\isions  of  a  statute 

(.-)!  Till-;  i.,\xn. 

I'ollow  iiiLi  'he  estate  eertifie<l  to  ■•'  t  he  cert i Ilea te 
of   title   collies    the   tlescription    of    ilie    land.      In    a 

■'  1  ^  1  I!.  l.")<>;  ;ind  .«<'<> /)c),s(  jvinc'  i',1.  Si>o.  iilso.  h'r.mllni  v.  Iml., 
17  s  A  l{.  KW;  Mnrphjw  Mirhrt,  4  W.  W  .  >V  AH.  (\  ,  i:i,  'rijc 
.M:itii!iil)a  .\<'t  was  not  "framed  in  innorani'c"  of  tlicso  .V'ttralian 
decisions.     UulT,  .1.,  in  Smilh  v.  X<ilu,nal  7'r«,s/,  I  W.  \V.  U.  1122. 
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docuili'.'lit  (if  .-U«'!i  <iiT;it  cliicMcv  .1-  ;(  cci't  iiiratc  ot' 
title,  'lie  (l('scri|ili()ii  nl'  ihc  huid  -iimilil  \n-  m-I  uUt 
with  accuracy. '- 

(d)  ADDIM'.SS  OK  (i\V\i;i;. 

'I'lic  adiji'c.^--  lit'  till'  (iu!:rt',  '  ill  \icu  of  other 
pro\i>ioii  for  iioticr  Ix'iiii^  ^rf\('(l  iiv  iiiaihiiL:,  the 
same  to  the  ouiicr  at  the  aihh'c.--  x'l  oiil  in  tiic 
cortilicatc,  as  for  cxaiiiplr  notice-  r"hitiiiii  to  tax 
sale  and  forfeiture  procerdinii-.  i<  a  re(|uireti!i'iit 
which  >liould  lie  in-i-ied  :ipon  1»\-  the  re;ii>trar,  and 
to  wliicli  interested  paitie-  wduld  do  well  to  tiive 
careful  attention. 


^7     !N(  IMUll.Wf  KS. 

I'ollowiiiLi  the  siiiiiature  of  the  rctii-trar  there 
appear  on  tiir  ccrtilicate  in  cliroiioloLiical  order 
nieiiioraiida  of  all  in-i  runicii!-  iciii-rci'cil  aiiaiiist 
the  land  di-crilicd  in  the  cirl  ilicate.  In  Manitolia 
the  Di'a'ticc  i>  to  indor-i'  on  the  hack  of  the  ccr- 
tilicate of  title  all  inoi'ti:a'4e.-.,  inciniilirances.  chariie.s. 
nieclianic-'  lien>,elc.,  and  on  the  lace  of  the  ccrtilicate 
to  enter  only  inctiioranda  of  <'aiic('||at ioii^  in  whole  or 
in  part  in  addition  to  inciinilirances  cxi-tiim  ai  the 
time  of  hriniiinii'  iIh'  land  under  ihc  new  system. 
In  Saskalchcuaii  and  AllKfla  the  practice  is  to 
indorse  on  the  ccrtilicate  the  iiieinoraiida  of  re^is- 
traiion  strictl\  in  chrotioionical  oidi  r  'i"he  differ- 
ence, ho\\e\'er.  would  appear  to  lie  a  matter  of 
practice  (inl\. 

(  .  Duplicate  Certificate  of  Title. 

'I'he  idea  of  a  duplicate  cerlilicate  of  litle  was 
suj!;)j;est('<l  !>>■  the  fact  that  upon  land  heiiii;  hrouiiht 
under  the  sy>teiii.  the  appiican'  .-  rei|iiired  to  d(  ii\-er 
uj),  and  the  registrar  retain-,  all  dociunent.-  of  title. 

■■■'  In  y   L'nnI  I'.lt,.    .1,7   A-  Lilli^,  4  T.-n.  1-.  \k.  iilHI;    liniixnn    v    holosolT, 

ir>  u.  I,.  K    I'.ir. 
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A  rctiiston^d  owner  has  not.  therefore,  the  practical 
roiivcnicncc  which  arose  throutih  the  ])ossession  of 
title  deeds,  which  coilhl  he  (le]>o<ite(l  hv  wa.N'  of 
equitatile  inort<ia^e.  In  order  that  a  ri'Liistered 
owner  iniiiht  have  >oine  eliicacioiis  e\idence  of 
title,  tlie  duplicate  certilicate  i><  tith'  was  e\-ol\-ed. 
A  (lii!)licate  certilicate  of  title  is  issued  on  l)rini!:in<; 
the  land  under  the  s\stiiir'  and  upon  each  siil)- 
so(iuenl  transfer.''  The  duplicate  i>  nothing'  more 
than  its  iiaine  ini|)orl>.  merely  an  "\act  rei>lica  of  the 
certificate  of  title  Ixiund  in  tiie  rejiister.  In  Manitoba 
the  c(  itillcate  liound  in  the  i('y,ister  and  that  not 
bound  ha\e  each  the  like  force  and  effect  of  t  he  ot  her."'' 
and  either  is  conclu^ixc  e\idence  that  the  |)erson 
named  therein  i-  entitled  to  the  land  for  the  estate 
therein  specilied.''  In  the  other  jurisdictions  tlie 
dui)licate  and  cei-tihcate  are  distintiiiished  to  a 
fi'nat  extent  in  the  lcrin:noloLi\'  of  the  respective 
Acts.""  It  is  e\ident.  iiow"\cr.  liiat  llie  eflicacy  of 
a  duplicate  (iiiiiicale  of  title  depends  upon  Its 
beinti  shown  at  any  particular  time  that  it  is  the 
actual  literal  duplicati'  of  the  certilicate  of  title  in 
the  register.  The  document  in  i)o>se>sion  of  a 
rejiistei'cd  owner  ma\'.  htr  various  reasons,  cease 
to  be  a  duplicate  nf  an\-  certilicate  of  title  then 
I'xistint;  in  'he  ret:i>ir\  oliice.  lor  the  purpose  of 
renderini;;  the  dui)licate  as  conclusive  as  possible, 
the  rea:i>trar  is  fdrbiddeii  to  acce])!,  for  retiist ration, 
any  documents  unaccoinpaniccl  by  a  duplicate  eer- 
tilicate  of  title  "''  except  in  certain  specified  ease.s.'" 
The  pM^-^iliJities  of  I  he  a<'tual  duplicate  certilicate 
of  title  tti  an\  i):ircel  of  laml  <litfei'iim-  from  the  exist- 


■'  Man.  tH'i,  l."(;  .S;'..,!^.  (U;  .\lla.  oii;  Dmn    t'i7. 

"»  Man.  titl;  Sask.  7.'>;  .Vila.  :{7;  Dorii.  SJ. 

'•  Man.  tic. 

"  Man,  71. 

"'Sasti.  ■_'  il'ii,  ilC.i,    If.'.>,    170;  .Mia.  '.'  loi.   IM);  Ddmi    -'  1,15',   UO.i, 

174,  17.-). 
"  Man.  sj;  Sa.-*k.  :il;  .Mia.  'JO  ('Ji;  i)..ni.  4'-'. 
•»  Man.  S2;  .Sjusk.  :VJ;  Alia.  20  (J);  Dom.  42. 
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iiitr  ecu  it'' ate  <it'  tiilr  in  tlic  -amc  pai-crl  iii  tlic 
rojiistrr  nia,\  lie  (•la>s((l  iinil<  r  i  lie  l"ll(i\\  iim  licudinss: 

(1)  1)\-  ?cM-un  (if  ;i  rcjii.-tratidii  affect  iii'j:  ilic 
particular  piece  (if  land  made  otlier  iliau  !>>'  llie 
rcizistered  owner  or  mhuc  peixm  lia\iiiii  a  I'eiii.-tei'ed 
interest,  c.  ij.  a  caNcai.  nieciianic-  lien,  order  ol  tiie 
court  or  judtic  /' -  /k  ndi  n.^. 

I'J)  d'lie  eancejiation  of  the  certiiicate  of  tille 
cori'e--|)ondin'.i'  to  the  duiilieate  jiv  reason  of  some 
(h'alinu:  //'  nnHinn.  i  .  (j.  tran>ler  on  sale  of  land  tor 
taxes,  \(  -liiiL;  oi'der  of  the  court,  ti'ansfer  on  sheriff's 
sale,  traiisler  oi-  order  of  foreclosuic  under  mortiiatic. 

(3)  The  i>sue  of  a  new  certiiicate  of  title  on 
pr(K)f  (fi'audulent  or  erroneousl  of  loss  of  tin-  old 
certiiicate/'  coiise(iuent  uixui  which  the  owner  may 
rojiister  dealiii!i--,  reipiirin^  the  proilueiion  of  the 
duplicate  1>\  piodiiction  of  the  new  ceitilicale  so 
issued.  The  !(  iiistrai- sh(»uld  exercise  ^reaf  care  in  tlic 
is>ue  of  sucli  new  duplicates  to  prolect  the  assurance 
fund,  which,  however,  may  lie  liable  'n  ca.ses  of  the 
improper  i-sue  of  title  notw  ithstandinjr  the  apparent 
suHicienc>'  of  aii\'  proceedings  taken  !)>'  the  roiiis- 
trar.- 

It  is  the  duty  of  aii\'  pa.iy  ha\in}i'  I'.xecuted 
and  deli\ered  a  transfer  or  m()rtf2;af2;e  which  re(niiro9 
the  production  of  the  duplicate  for  its  reiiistration  to 
deliver  up  that  duplicate  to  the  registrar  for  the 
purpose. 
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woiilil  appear  to  iiiiliidc  atnl  imply  ihc  rijilil  l<i  (Icmaiiil  the  rciiiii.sitfs 

for  ro(;islnitioii. 
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^    9.  THE    INTERESTS    WHICH    CAN    BE    BROUGHT 

UNDER    THE    SYSTEM. 
§  10.  PROCEDURE    ON    APPLICATION. 


i;    9.  THE    INTERESTS    WHICH    CAN    BE    BROUGHT 
UNDER  THE    SYSTEM. 

"  Biiiitiiii^  land  uiulcr  the  systcMii"  may  he 
descrilx'd  l)roadly  as  hmiii.u,  land  i)lacc(l  on  the  rcfi- 
ister  in  suoh  a  way  tliat,  as  a.  result  of  its  hcino;  so 
placed,  estates  an<i  interests  in  il.  so  lonjz;  as  the  land 
renianis  on  the  ri'iiister,  are  held  by  an  indefeasil)le 
titi  ,  and  can  only  he  created  and  transferred  l)y 
entry  on  the  r<'tiister. 

In   order   to   underst;uid   elearlx'    the   foree   and 
effect  of  land  heinii  hrouiiht   under  the  system,  the 
fundamental  h:i>is  of  tiie  title  to  all  land  under  the 
iMiiilish   law    reuai'diuL!;    propci'ty    UMist    he    kept   in 
mind.     .Ml  land  is  in   theory  held  from  the  Crown 
tor  a  urrater  or  le-s  estal;'.  and  all  ownershij)  of  huid 
IS  really  aii  ownership  of  an  otate  in  the  land.     To 
hrinu,-  land  tmder  the  system  does  not  mean,  there- 
f(,rc,    that    a    jtariieuhu'    pic'c    of    n'aterial  earth    is 
s(  t  apart  and  (U'alt  with  undei'  a  peculiar  system  of 
law.  lull  merely  that   the  tide  to  a  certain  estate  in 
a  certain  piece  of  land  is  jihe'cd  on  the  reiiister.  and 
thereafter  such  title  ca.i  on'y  he  dealt   with,  trans- 
ferred ami  modilied  in  the  manner  pro\  ided  hy  the 
respeciixc  Acts  ^ovei'niim'  Mie  sy;-tem.     As  a  matter 
of  iiractic"  in  Western  Canada,  practicallv  all  land 
is  held  in  .-ee  simple,  and  an  application  to  hrin;j:  a 
limited  estate  of  freehold  under  tiie  operation  of  the 
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system  is  ;iliin)-t  iiiikiidw  ii.  In  Mniiiinha.  in  fact, 
the  rc^i<ti-ai-  i-  cniixivxci'i'd  in  nlii-r  id  ( ntcrtaiii  an 
ai)i)licati(in  unli--  .-ill  p.-iii  ii-  ntlicf  ihati  i  lie  applicant, 
consciii.  ilic  ir-iili  di'  wliich  wiiiilil  ordinarily  he 
that    till'   "ulin'c   tilli'"    wmilil   ln'   hidiiiilit    iiniicf  tiir 

Act,    thai     i-    Id    -a\.    ihr    fee    -illlplr.        'I'd    ihi^      i\lr|||, 

however,  it  nia\  lie  -aid  '■|iriiii:iiiL:,  l.-uid  midir  itic 
Act"  rcrcr-  tu  the  ;;:-iii;d  ni.atciial  l;iiid.  '.  '  .,  diicc 
thr  Ice  --iniplc  in  land  h;i-  liccii  lirdiiiiht  iiiidcf  tin- 
Act.  the  I'ciii.-t  r;il  inn  (i|  ;ill  uihcr  iiilcn  -i-,  i>  ac(|ii'''cd 
a>  a  (iMKlihcal  ion  u'i  i  he  ifL;i.-t(  n  d  title,  tlir  land  nut 
revert int:  when  the  inw  ri-i  ni'liiinally  hrciiiihi  under 
the  Aei  iiiil-  |(,|-  |;ic|^  (  f  ;iii  dunei'.  or  l)y  I'ca-dii  of 
the  title  lieiii'j.  e\l  iitiiiii-hei  | .  'I'lills.  wliei'e  ;i  |)ers()n 
claimed  |i\  |Hiv~e>.^idn  lor  i  he  ju'iaod  rei|iiired  1)\ 
'he  liinilalidn  Ad-  the  .■ipplicat  idn  \\;i-  re|'ii-ed  ;inil 
the  lenj^i  |-;ii\  :ic;idii  \\;i-  alliiincd  hy  the  lull  (  'niirt 
<>'  \  i(  tdiia.       The  cdiirt  .-aid  that  it  had  lieeii  .•ii-iiued: 

"Tluil     ulirll     the    .\cl     -pc.'lk-    (it'    lirilli^lTlti    l;il|i|     llliiier    jfs 

opcnitiDii.  it  iiic.iiis  liriiiiiiiifi  the  title  to  liie  I.iikI  umli  r  it- 
o|)er:iti()ii.  ;iii(l.  lliiTetun'.  wlieii  t'.ic  (lid  t itic  is  (1(  st nncij.  a  iieu 
one  iii;iy  lie  lirou^ilit  iiiiil(  r  the  Act.  \\C  iliiiik  that  the  .\(;t 
lilies  iiiif  ;iii(i\v  ol'  thi<,  ami  tli.it  iii  l.ni  tlnic  is  lui  jiiris(lic!i(iii 
ill  tlic  rcfii-trar  tu  m;mt  an  appiicatioti  inadc  to  him  lor  I  lie 
piirpii-e.  'Thr  scctidii-  nfiircd  to  pn-ciiiie  preci-^dy  wliat 
l.iiid  may  lie  lirousiht  iiiKJcr  th"  .\cl.  .•uid  ui  iliinis  tliat  when 
lan>l  i-  !  lid  I  lull!  under  the  Ait  it  remain-  under  lii.'  Art ."' 

ill   /»'(//;(     I'.'sliiti    \- .  (tnilhr-   the    I'ri\  \     ('diincil 

■".'lid      "a      reui-tered      title      niiuht      ennie      Id     ;i!i      end, 

ihriiii^h  the  de:ith  d|'  ;i  | ird| irii  ! nr  i'iie-i:iie  ;ind  with- 
•111'      lea\  iiiLi      heii-.  d'he     (  'rdw  n      minht 

make  ;i  new  Hfaiil  <A  the  |;illd  Id  a  -nliject  whd,  it' 
he  d(-iicd  Id  |)(,>.«,evs  ;i  retii-ti  red  liiie,  wniild  he 
iiii'Icr  th(  pece-sity  nt'  iii.akiii'j:  ;i  liv-h  applicatiun 
nil<hl'  the  Aet,  '  d'iii-  deci-idii.  llii\\e\er.  ua-  under 
'I'k  lliitisli  J{n,,a'iiiiis  Acf  which  i-  nut  axailahle  td 
the  aulhiir.  Iml  which  i-  -t.ated  td  'dilTer  sdinewhat 
I'rom   the  Tdrren-  .-^t.-ii  iites"  ■  in  thi-  iv-pect 
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The  |»n»\  isidiis  of  \\\v  Acts  rchuiiiy;  to  the  inter- 
ests uliicli  iii;i\'  he  registered  are  ver\  Itroatl.  In 
Maiiit()l)a,  "tlie  uuiier  ot"  aii\  e>tati'  or  interest  in 
land,  wlieilier  leual  nv  i  (|iii; mMi  . "  may  apply  for 
the  reLii-tralidi)  ot'  hi-  iiii<ii-i.  In  Saskatchewan, 
and  Alliiiia,  and  in  the  linmininn  Act.  the  words 
are  add(il  "letters  patent  tor  whicli  issued  from  th( 
('io\\ii  liciuif  the  lir-t  (h'i\-  of  .[;inu;iry,  iN'sT,  or 
otherwise  h;id  prior  lo  thai  late  passed  fntin  the 
Crown."  This  \\a>  the  dai<'  of  the  coininii  into 
force  i<\  Tin  Ti  rrih'iii  .•■  /,'<(//  I'mpi  rlii  Ad.  \\.  >.  ('. 
1SS().  c.  .")!.  Since  ilic  coming:  into  foice  of  that  .\ct 
iijioii  1  he  i--iii'  I A  all  let  trr-  patent .  t  he  letters  i)atoiit 
lia\e  iiciii  -eiii  to  the  proper  re'.ii-iry  office  and  n 
certificate  of  liilc  i-  foi'tliw  it  li.  or  upon  pa\inent   of 

tiie  nece--ar\  tee  where  I'e<|uiled.  l.--lied  Upon  the 
liraiit.  In  /o  Irish,  i;  wa-  held  th.at  ini|i;it.'nled 
land  eoiild  \\v  lirotuvlit  under  the  iiew  -\-tein  as  in 
a  ca-e  of  a  hnim-i' ad  or  pi( -ernpl  ion  after  "I'ccoin- 
iniiid.ation  for  patent.  "      l)iil)iic.  .1..  said: 

"III  -iicii  ca-c  the  cirliticatc  of  the  riy:i-l  r:ir  i!i  m  i.'il  xsoulii 
not  deceive  tiic  puMic  or  any  party  who  iiiiiilii  \;\Vr  .[  (omrv- 
ancc  from  the  hoMiT'^  ot'  -aid  ccrtiticati'  hccauM'  ^mh  iiriilicitc 
would  not  -lidw  .111  :ili-(ilutr  tilic  in  In-  -iinpir  i>ut  iiaiy  -uih 
lillr  or  intii-i-t  ,1-  ][■■  ;i|i|ii;ir-  ;(i  IkiX'-  :iI  tlir  liiii'/' 

'Idle  woi'd  "land"  under  the  various  inter|)ret,a- 
I  io:  I  -eel  ion.-  of  t  lie  \ct  s  i>  i:i\  en  a  \vv\  w  idi'  ineaniim.'' 
lii  If  jinrh  (  '  iif  III  iKjImin  .■  it  was  -imue-ted  that  a 
rent  ch;ut;e  i-.-uinii  o'.t  ol'  land  not  lu'oiiuht  under 
the  Act  cdiild  hi'  made  the  sid)jei't  of  a  certilicate 
of  tiile.  Iiut  .all  ea-ein  ait  o\('r  land  not  hrouLiht 
under  the  .\ct  could  not  he  ri".ii.-terei|  alontz;  with 
the  title  of  the  dominant  tenement,  d'he  hasisof  the 
latter  part  of  t  his  decision  has.  liowe\ cr.  disappeared 
l>\'    reason  of    statidory  pro\i>ion   in  Sa.-katchewan 

'  M.iii.  J'^,    .-^a-'k.   I'.p;    Ah.i.  JT.    IImih.  ."i.'.. 

'  •_'  Mail.  I..  1{.  ;{(il.      Tlii.s  ca-M'  wouM  n(;l  now  In   iullnucl  iii  llif  -umr 

I'iriiitiistailirs. 
•  Man.  -J  (a^;    Sa>l<.  2(1);    Alt-i.  _'  Ci):    Doiu.  J  '  I'l 
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;iii(l   .\ll»ri1;i,  and   the  same  chaii'-     has  hcon  made 
iii     'lie     n<'iniiiiiiii     Act/       In     piactir(.     Ii()\v('\-('r. 
the  iiit(Mvst  which  is  ahnost  invariahly  hroimhi  under 
the  Act  is  the  fee  simple.      In  Manitoba  the  rctiistiar 
nia\-,  in   his  (hscrction.  refiis(>  to  entertain  such  a:i 
api)licalion   unless  all   luTsons.  (j1  Ik  r  t  han  the  appli- 
cant, who  are  interested  in  the  land  shall  he  conscnt- 
intr  parties  to  the  ai)plication.'J     Inder  this  |)rovision 
tlie  resist  far  may   practically  force  the  registration 
ot  the  tee  simple  in  c\(>ry  case,  exceptinii  in  the  case 
of  leaseholds  for  lon,t>-  terms  of  years  to  wliich  there 
seems  to  tic  no  objection  to  issuim";  a  c(>rtihcate  of 
titl(>  independently  of  the  fee.     An  application   for 
an  imdivided  interest  in  land  will  not  be  entertained 
in   Mamtoba.'"  nor.   in  any  jurisdiction,  should  an 
application   be  entertained   for   brinuinii  under   the 
Act  an  interest,  the  resist  rat  ion  of  wiiich  is  provid(>d 
for  in  the  Act,  as  for  example,  that  of  a  mortuaiice. 
In  Manitoba  the  rejiistrar  must  i)e  satislied  that 
the   title   is   ".safe  holdintr."     In   Saskatchewan   and 
Alberta  there  is  no  definite  standard  set;  the  mast(>r 
of  titles  or  the  judjie  must    be  "satisfied   with   the 
applicant's  title."     In    British  Columbia  for  a  cer- 
tificate  of   indefeasiiile    title    the    rciiistiar   must    be 
satislied  that    the  title  i>  "a  lidod  safe  holdinti  and 
niark(>tat)le   title."     Absence   of  covenants   for   title 
in   a   (Ivvd   presented    as   a    liid<    is   not    a    d(>|'ect    in 
title,"  but  a  sale  luider  jxiwei'  in  a  moi'tiiau'c  without 
notice   ruiuht    be  such.'-      Inder    Tin    A',,,/  rrnp,  rti/ 
Act  (if  Mdiiilohn    ISS.l,   i;   IK),  it   uas  provided  that 
the   examiner    of    titles    in    in\('stiy;;itiim-    the    title 
miiiht  receive  and  act  upon  any  evidence  which  was 
rece;\able    in    any    court    of    the    niox  ince.      In    A', 
Lewis,^^  Taylor,  ('.  .1..  pointed  out'thai  thi-  did  not 

"Saslv.  7:i;    .\ll;i.    lit;    Di.iii    sii 
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permit  llic  r(><iistrar  to  act  on  cxidcncc  which  tiic 
practice  of  ];ii<insh  coiixcxaiiccrs  authorizcvs  to  be 
rcc(i\-c(i  on  an  invcstijiation  of  a  title  out  of  court, 
aiul  consciiucntly  he  could  not  ac<-ci)t  letters  of 
udnnnist ration  as  evidence  of  intestacy.  I'ut  in  Acts 
inteudod  to  sinii)lify  the  laws  iclatiny;  to  the  transfer 
of  huul  and  to  facilitate  its  transfer,  it  is  evident 
that  it  was  not  inteniled  that  the  reiiistrar  or  the 
judji'e  or  master  should  reduce  tlieii-  usefulnos  to  th.e 
extent  which  neutralized  the  value  of  the  Ihmlish 
Acts  (jf  ]S()2  by  insisting-  on  a  "niarketabU  "  title, 
that  is,  "one  which  so  far  as  its  antece(lents  are  c()(i- 
cerne<l  may  at  all  times  and  under  all  circumstances 
be  forced  on  an  unwilliu'^  piu'chaser."'^  'I'o  (|Uote 
the  author  of  Coutlee's  I{eal  I'l'opeily  Statute-^,  at 
pa.iie  -S7: 

"  A  >iil).>taiilially  >ioo:|  title  rcLrariilr--  of  iri'lmicalitic-  is  all 
that  is  rciiuircd  to  liuvc  laml  Itrouijlit  umlir  ihr  Si:itutc.  N'oth- 
in^  more  is  necessary  in  any  case  than  any  suliciior  or  convey- 
ancer ounlit  to  reciuire  in  duty  to  his  client,  and  in  many  cases 
less  is  re(iuin'd,  as  safe  holdinu:  title-  e;in  In'  !),i<sed  and  an 
alisohitely  inarket;d)le  title  dui-  not  meil  tn  lie  made  out  to 
olilain  a  certilicate.  ( )n  tin'  otliti'  hand,  as  the  province 
hecoiues  an  in>urer  aLiain^t  adverse  claims,  care  has  to  be 
exercised  in  thi'  examinaiion  of  the  title,  and  if  a  i)urcli;iser  has 
housiht  .1  piece  of  land,  volunt.irily  inciirriii'j;  the  ri-k  of  t,alvini.i 
a  defective  title  hy  siihmittinu;  to  conditions  which  prevetit 
olijections  heinii  taken,  he  (jUiilit  not  to  expect  the  pulilic  to 
adopt  his  li.arn.'iin  without  due  inve^tiji.ation." 

In  <  )ntario  it  is  j)ro\  ided  that  in  the  examination 
of  title  the  master  may  receive  and  act  ui)on  any 
(>vidence  which  is  received  in  coiirt  on  a  (juestioii  of 
title,  or  .'my  e\  ideiice  which  tln'  practice  (d  convev- 
luicei's  authorizes  to  be  received  on  an  inx'otieation 
ot  a  title  out  of  cotirt .  or  iuiy  other  e\  idence.  \\  1  let  her 
the  same  is  or  is  not  receival)le  or  sullicient  in  point 
of  strict  law,  or  accordinji  to  the  practice  of  coiucy- 
ancers,  if  the  same  satislies  him  of  the  truth  of  t  fie 

^'  I'yrke    v.    W'n-ldiiKjhnm.    IK    Ui,    S. ;    Fry    uii     Sprcjlii'    I'lil'nniiaiirp, 
Ii;ir.  a-i-i. 
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facts    intended    to    oe    made    (ml    thrrcl.y.'^     The 
repstrar,  master  o\  titles,  cr  jud-e  aetm-  as  pnsona 
deslgiKita,  has  on  lli<   one  luind  to  protect  the  assur- 
ance fund.'«  and  on  the  other  IkuhL   ha>  tlie  >anie 
fund    to   justifv    him    in    exten(hn^    the    l.enet.eent 
operation'of  tiie  Act.  and  so  ^rantin^  a  eertiticate  ot 
title   with    the   correctness   of   which    he   is    im.rall.N 
v.ati<hed.  iiiiiorinji  a  possil)le  hut   ne^li^il.le  delect.  ' 
landniav    he   l)rou^ht    inuU'r   the   system    on 
evidence  of  possession  suthcient   to  bar  tlu>  title  ot 
the  rijihtful  owner  under  the  St<i(i<tr.^  <>J  Limitation.s 
in  fon-e  in  the  provh  .'e  where  th<'  land  lies.      In  dis- 
cussing title  1)V   possession  care  must   l)e  taken  to 
distinguish  such  titles  as  are  now  under  consideration 
from   the  '■  i)ossessorv  titles"  of   the  Ontario  Jjtmi 
rules    Art    and    the     I'lnjilish    Lntid    Ininsjrr    Act. 
Under  those  systems  the  rejiistration  of  the  posses- 
sory title  is  nothing  more  than  the  registration  ot 
the  title  of  th(>  person  in  possession.  what(>ver  that 
uiav  l»e    and.  as  it   were,  for  what  it  is  worth,  and 
such   resiistration   does   then    prejuihce   the  (Mitorce- 
ment    of    anv    estate    ri^ht    or  interests  adverse  to 
or  in  derofiation  of  the  title  of  such  iirst   registered 
c,wn(>r,  and  subsist  in-  or  capable  of  arism-  at    the 
time  of  registration   of  such  owner,   l)Ut    otherwise 
(that  is  to  sav,  as  regards  subscMjuent  dealuijis)  has 
the  same  effect  as  the  registration  of  an  owner  under 
the  systems  in  the  i)rairie  provinces.     This  posses- 
sory   title    >eems    further    to    l>e    analo.sious    to    the 
registration  of  an  absolute  fee  in  Hritish  ("olumbia, 
as  distiniruished   from   the   re-iistration   ot    an  mde- 
feasible  U-v.  and  to  entry    on  the   ••provisional"  as 
distiny;uished  from  the  •■permanent"  n'pster  in  New 
Zealand,  to  wh.ich  ivt'erence  is  made  in   the  leading 
case  of  Assits  Co.  v.  M(ii  /Au///.'" 

.M.:u„lT,U.sA.i,l  •;.-   V.r.  'JH,  §2'2(0) 
....  ...  -   \     I     l>     II  1 

^'  Ca  l>'!r:r  mrrrrr-   -.      • 

,7  li^.a 2\  OH     Ml" 

i»  (1905)  A,  C.  ITl). 


1 


1 


1 

( 

I 


HKIN(;IN(,   LAM)  INDKK    Till;  SVSTKM  07 

Kvidenee  of  actual,  visible  and  undistiirbod 
contmuDU.s  possession."  or  of  "an  actual  possession, 
an  occupation  exclusive,  continuous,  open  or  visible 
and  notorious"-'  for  the  sf.atutory  period  as  pre- 
scribed i)y  the  law  of  thr  p-ovince 'in  which  the  land 
may  lie,  acfornpanied  by  evidence  of  the  state  of  the 
title  at  the  betiinnint.  of  the  possession,  in  order  to 
satisfy  the  official  exaniininji  the  title  that  there  are 
no  persons  in  existence-  ajiainst  whom  the  statute  has 
be,tiun  to  run  at  a  l;«.ter  period  than  the  be^inniny;  of 
the  possession,  is  suflicient,  not  only  to  extinj^uish 
the  title  of  the  owner,  but  to  entitle  the  applicant 
showiiiiT  such  pos.se.ssion  to  the  issue  of  a  certificate 
of  title  in  his  favor.-' 

'I'lie  matt(T  of  jurisdiction  in  such  applications 
is  not  settled  outside  of  Manitoba,  where  the  rej^istrar 
does  not  assume  any  jurisdiction  and  the  (juestion  is 
one  for  an  issue--  or  for  statement  of  claim.  In 
.\lbi«rta  under  the  \ery  wide  powers  conferred  on  a 
judiic  actinji;  as  /xr.snnd  (ivsiijUdla  for  the  examination 
of  titles,-'  Mr.  Justice  Stuart  examined  into  a 
po.sse.ssory  title  olTered-'  assumin^^  that  he  had  juris- 
diction to  order  the  issue  of  the  certificate  of  title 
provided  the  evidence  as  to  i)o.s.session  satisfied  him. 
In  Saskatchewan  under  the  exactly  similar  section 
C()verin}>;  the  same  jurisdiction  in  the  master  of  titles 
is(Htion  ."if)),  the  mast(>r  of  titles  has  held  that  lie 
had  not  the  power  to  order  the  issue  of  a  certificate 
ot  title  on  evidence  of  posse.s.sion  only'--^  and  subse- 
quently an  action  in  court  was  brought  for  declara- 
tion of  the  same  title,  in  which  action  an  order  was 
made   declaring    that    the   ri^dits   of    the   defendant 

"  McConnqhii  V.  hihuirih,  4  S,  C    li    fill't 

'"  Shcrnt,  V.  l'i,irs,„(.  1 1  S.  ('.  K.  .jS.'). 

"  /i-,  .l„./,,7()/(,  S  W.  I..  H.  aiil:    liniflshnirx.  l;,ll,rs,m    IsW     I.   H    102 

0(jU  X.  A,<l,/,  i;f  \-   l„  u    ics;  !■:.:■  i„irlr(r.\nll.  7  Q  I,  .F    l,-;.-) 
'-  Soc  CiWimvj  V.  I'lnll.  17  M:,,,    |,   H.  4s,-) 
"  Alt.i  :h. 

"  Hi    Ahil,  riori.  siiiini. 

^  Re  liraihhdn'is  TitU,  .Ma.'^ter  of  Tilks,  lOtli  All':.   I'.ao  (S;i.-^k). 
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,   tl.r   .na^t.T  tu  lu.  .Iralt    with  on   1  l>r  st.vna  h     -f 

,"  l,,.i.<ion    of    .hr    <..urt.-     Tl.o   Nvonl.n-^  ot    t  u • 

s;!^tioninMU....io^i<v,.^y^^i.l^.  an.ltlK.  iva^on    or 

r„„i,i„mlH.  lull  iurixlirtion  .tirantc.    is  not  aiM-ai.  nt^ 
n  an  Au^nalian  ras.  fron.  C)ncrnslana.  il   NNas  h.  .1 

l,v  i!u'  full  r.»mt   that   whciv  on  an  apfhyation  to 
■h'lan.lu.Mlrrih..  Art   the  applicant  stiti..  af.x'S 

nraav.,MM---i'-- ''- 'Y'^'-'^v:  •'' ^•'''";'"*^^ 

,l,.al  uith  th<>  application  m  the  oi'dmaiy  was.      11. 


,.  ,iilil  not  ivliisc  to  iiKiiurc  ml' 


)  the  cMiHiHi'  111  sup 


port  of  th..  ai-pl-H-ation.  alth..u-h  h.-  inidil  i]  not 
LtishclNvith  th.  evi.U.iHv,.  relusc  to  ^o  on  uith  th. 
application.-' 

The  i)n-cut    position  oi  the  matter  in  Saskat- 
chewan i>  in  line  NNith  the -morally  arrcptnl  maxmi 

that    a    iu'luv   a.'tinii   as   /„  r.snnn   ,l,sn!inihi_   of   .m   a 


clianiher  application   wi 


iKil    dispose  of  important 


;,;u.stions(;flaworfact.l.ut  seems  to  he  a  strannng 
of  that  maxim  in  this  instanc..  in  vieu  ol  1 !'''  /"^';;''; 
/;„;.  intention  of  the  Arl^  that  all  mat  ters  ol  titl. 
••„,  ,^.,pli,,„ion>  sl,all  he  (lisl.oM.,!  ol  umler  the  Aet  and 

tlu-    verv    positive    lan-ua-e    that     the    master    shall 
■  ■  •  ••shall  wiicii  necc.-sary  hear 


•■(.xaniinr     all  titles  ami  -  ,        ,        , 

•  ill'  nrr^on^  and  ■•<hall  hear  and  eoiiMder  the  claims 

and'  shall  ha\c  al 


:he  powers  for  eompellin-j;  attend- 
•UK'e  of  per-oiK  and  ilir  produdion  of  documents 
Nvhlch  usuallv  appertain  to  mun^  ol  civil  juslire. 
\\  hy  are  the-e  p(A\ers  .m'annd  il  not   lo  he  cxerciMd. 

,<  10.  PROCEDURE  ON  APPLICATIONS. 

Where  reiiistralion  is  eompulsory.  as  m  >askat- 

cheuan    .Mherta  and  the  Dominion,  the  patents  for 

all  lands  <-ranted  are  sent  to  the  proper  re-istry  oitice. 

and  a  certilicate  <if  title  is  granted  tu  the  patentee 

■  1  •      ,-.. ,-...!   ..I'    I   ii'i'  IS  reoiuro(i. 

lollllVVilh,   or   Hi   -.a.--,     i-;.-.  .::'  !. ~   ^-. 

w  lira,Uhnu-  v.  I'alli  is,,,,,  is  W  .  I..  U.  W2. 
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upon  the  payinciit  of  the  iJi'opcr  fee.''  Prior  to  the 
issue  of  such  certiiiciite  of  title  the  hiiid  ciiiuiot  he 
said  to  l)e  uiidri'  the  system.-''  The  rcriilicale  of 
tith'  is  issued  "uiih  aii\'  necessary  (luaiilicatioii." 
Where  there  have  hecn  re^istratiolls  uiidrr  former 
rci^istry  hiws,  an  entr\'  on  tlie  eertiticale  df  title  of 
these  re.iiist  rat  ions  is  a  neeessai-y  (luaUiieation. ''^ 
As  to  ([Uahfieations  arisinu;  within  the  uniut  itself, 
the  ( 'rown  is  hound  by  the  limitations  of  the  statute, 
nor  does  the  fact  that  the  land  liranted  in  the  prairie 
|)ro\iiices.  or  at  le;ist  1  he  iTeatei- pari  of  it ,  is  liranted 
by  the  ('rown  in  the  ritiht  of  the  I)ominion  of 
Canaila,  affect  this  position,  as,  within  their  own 
jurisdictions  the  ])ro\inces  are  supreme  in  the  mat- 
ters of  title  to  land,  and  caiuiot  be  bound  b\-  the 
Ddininioii.  wnv  excii,  imless  by  e\|tress  i-eference,  by 
the  Impeiial  rarliament.  '  'I'hus,  on  a  I'eference  to 
the  ma<tei-  of  titles  in  .-Saskatchewan  whei'e  a  urant 
was  made  to  a  corpoi'al imi  "'in  ti'ust  for  the  piu-poses 
of  the  connre^at ion  of  the  Kotnan  ("atholic  (  hurch 
of  the  Parisli  of  St.  Anne."'  it  was  held  that  the  trust 
could  not  be  expressed  iu  the  certihcate  of  title,  a.S 
pursuant  to  section  7'J  of  7'//e  IjtntI  T'lti  s  Art  I'.iiif, 
no  entry  of  any  trust  should  be  nuule  upon  a  cer- 
tificate of  title. ■'■- 

In  Manitoba,  and  in  cases  of  land  pateiiti'd 
l)ri(>r  to  1st  January,  bss",  in  the  other  i)rovinces, 
the  tirst  step  to  brinti  land  "under  the  new  system," 
iis  it  is  called  in  Manitoba,  "under  the  Aet"  in  the 

-*  Doia.    11;    .MtH.   L'f,   (li;    Doui.    I'.t. 

->Ci>nntry  v.  .{himbU;  1  W.  W,   R.   MS;    11»  W.   I..   H     100;    I{c  Irish, 

2  .M;in.  Iv.  H.  :ilU;    Re  rhomiisfn,  W  ("an.  L.    I.    11      Hut  ,'icc  rontra 

III  MrCiiil  ,in>l  Bown's  Sole,  <)C;ai.  I,.  T.  JT;  Iu  lloyh,  'J  Can.  L.  T. 

500,  and  10  Can.  L.  T.  7:i. 
"  Ite  Limit  Titli-s  Act  nml  C.  P.  Ri/.,  I  Terr.  I/.  K.  J-'r.      In  N'inv  Z.-a.ainl, 

on  tilt'  cdntrary,   lu'lil  only  tho.-^i^  ini'iitiibranccs  stioiild  be  brought 

fcinvard  wliich  coulil  bi'  i<'j;i.stoi(-Ml.      iSlapUs  v.  Vorby,  1"J  N.  Z,  L.  H. 

C.  A.,  at  523. 
"  AamiH  Co.  V.  Mtre  Roiiii,  (1905i  A.  (.'.  ITii. 
"  R<^  La  Corimr/itinn  A'/iitico/xj/c  Cnllwliqiic  Romaine  dc  Saskatchewan, 

Master  of  Titles,  'Jlst  Dec,   1910  (Sask). 
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otlior  jurisdictions,  is  lo  make  an  appliratinn  to  tl>c 
rejiistnir  in  tlic  form  prescribed  or.  in  Maiiitol)a,  in 
a '"form  similar  to  that  prescribed  in  tlie  other 
provinces. 

'l"he   application   is   made  ))y   the   owner,   or   m 
Manitol)a  and  Saskatchewan  by  his  duly  authoiized 
a^ent   or  attorney.      In   Alberta  and  the   Dominion 
]M-ovision  is  not    made  for  appliiation  b,\-  the  atient 
or  attornev.  '  but  in  Form  1"  to  the  Alberta  .\ct  and 
Form   F  to  tin-  Dominion  .\-t.   paratiraph   I    of  l  ne 
aihdavit  reads  '-that    I  am  the  owner    or  aui-nt   f(»r 
the  owner).'"     W  here  an  .\ct  i)rovided  that  all  infor- 
mations exhibited  before  an.\'  justice  oi'  justices   ot 
the  peace  for  an>  offence  asjainst  the  cu>toms  should 
be  drawn  in  the  loi'ui  or  to  the  effect  in  the  schedule 
annexed   to   the   .\ct.   and   the   form   in   the  schedule 
used    woi-ds    indicating'    that     the    inform.ation    was 
supposed  to  be  made  before  two  justices,  it   w;is  held 
that    this    circumstance    did    not    overiide    the  pro- 
vi>ions  of  the  Act,   that    the  information   mi^lit    be 
made  iu't'ore  one  justice  and  thai  the  form  miiiht  be 
modili«'d  accordiniilx-."      In  \  iew   of  the  powers  con- 
ferred  upon  an  applicant,  it    would  seem  Jo   folhiw 
that    the   statuto    mu.-t    be   construed    strictl.w    and 
that,  therefoi'e,  a  \;uiation  in  the  foi'm  could  not  be 
held  to  repeal  or  amend  the  statute.     .Mthouuh  not 
specifically   pi'esciibed.  it    must  lie  a>siune(l  thai  th(> 
atic-nt  or  attorney  must  be  duly  authorized  in  writini^ 
verilifHl  by  allida\it  of  execution  in  the  manner  pre- 
scril)(Ml  for  an.N'  other  in-trumeni   undei'  the  system, 
and    in    the    same    maimer    as    the    consenl    of    an 
interested  part>-  is  iciiuiicd  to  be  evidenced.  '     The 
brinL!;in5j;  of  the  land  under  the  system  i>  not   only 
a  very  important  step  as  re^ards  the  law   to  which 
all    subseciuent    dealini-s    will    be   subject,    but    the 

■ '  Alia.  _'7  ;    Dniii.  .")."). 
•"  Rex  V.  liiiaxitl,  l;5  (^.  B.  2.'i7.    Sec  I'.nilliili.  Ii.ti'rpri'lalion  i.f  Statutes, 

section  71,  aiMJ  (•a>s<'s  citnl 
»  Sii.sk.  ."(1:    Alia,  29  (')};    Dnin.  HO, 


r.iti\(.i\(;  r.wn  r\i)i:R  Tin:  s^sitm 


71 


■I 


applicant  lia>  extensive  powers  of  cniivoyancc'® 
wliieh  cannot  he  held  to  ite  conferred  upon  any 
a<ient  for  the  piirpos(>s  of  tlu'  Act,  except  by  some 
sucii  autlioi-it>-  as  outlined. 

In  Manitoha  a  jxiwci'  of  attorney  autlioriziiiii 
the  sale  of  the  land  is  held  ^nflicient  to  author- 
ize an  api)lic..tion  to  luin'j,  the  hind  undi  i-  the  Act.- 
unless  the  power  cohtaiM>  an  e\)re>s  pfohihit  ion. 
In  all  jurisdiction,-  in  rcL^ard-  to  pei'xins  undei'  dis- 
ahility,  the  i;uai-dian  of  sui'h  |ier>on  nia\'  make  t  he 
necessai\\'  application,  a.nd  in  .Manilol.a  the  fathei'. 
or  mother,  if  the  father  lie  dead.  ■ 

The  j)ossession  called  for  in  the  ;ipplicanl  li\' 
the  forms  presiailied  in  S;isk;itchewan  and  .Mliei'ta 
is  the  const  ructi\'e  jxissession  of  the  riiilitful  owner, 
and  not  necessai'ilv  actual  |)oss;  ssion.  This  is 
inii)lied  l)\  the  suhseipieiit  paia  .raphs  re(iuiiin,i!,' 
infor'inat ion  as  to  w  hether  <ir  not  the  land  is  occu|)ied. 
and  has  been  the  suhjid  of  judicial  decj.-ion  in 
Australia,  wheic  it  was  held  that  ;in  ajiplicat  ion  to 
ha\e  the  land  hroULiht  under  o|)eralion  of  77/  h'til 
Pn;/urt//  All  ISi:j  New-  South  Wales,  must  he 
entertained  h\'  the  reiiist  lai',  allhou'jh  il  appeals  hy 
the  terms  of  the  application  that  the  l.inds  in  (|ue.s- 
tion  are  as  a  matter  of  fact  in  the  adxcrse  occupation 
of  some  ot  liei-  person. '^ 

The  only  limitalion  placed  on  the  amoimt  of 
land  to  h(  included  in  aii\-  application  is  in  Alaniloha 
where  the  amount  of  land  is  restricted  lo  two 
thousand  acres  of  conliLiuous  count  r\-  lands,  or  any 
niunher  of  lots  under  the  same  plan  of  suhdi\ision 
(section  .')l)i.  In  the  same  jurisdiction  it  is  |)ro\'iiled 
that  no  api)licatio!i  shall  he  ennrtaineil  for  an 
undivided  interest  without  the  rem 'inini;'  un(ii\ided 
interests  hein<i;  brought  luuler  the  new  system. 

"  M;in.  :i,j;   Saiik.,  Form  15.;    .\lt.i..  l'i)riii  F. ;    Dnin.,  ['orni  F. 

••  M;iii.  ;«,  1(14;   Sa.sk.  100;    .Mta.  l:t:i;    Dn'ii.  Hi.",. 

•' A'j  /Mir/c  llnmiUnn,  i  S.  V.  H.  (N.  S.  \S.)  ;U1   UuM  cciuiti. 
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The  forms  call  for  a  full  disclosure  by  tho  appli- 
cant of  all  iiiorttiaiics  or  inruinhranccs  aflcctiii^  the 
land,  or  of  any  cstatr  or  inl'Tcst  therein  at  law  or 
in   ('(luitv,    in   possession,    reversion   or   cxportancy. 
whieh  inav  be  within  the  knowledue  of  the  applieaiit 
other  than   his  own.      Nevertheless  an   a|)i)lieant    is 
not  re(iuired  to  sinrify  in  liis  applieation  ev(i\  thuiji; 
done  honest  or  dishonest,  well  founded  or  ill  loimded. 
whieii  mav  pi.ssiblv  at  anv  time  be  ,<et  u])  m  oi)I)osi- 
tion  to  his  tith«.      He  need  not   slate  an  alh-ed  in- 
terest in  respect  of  w  hieh  no  claim  has  ever  been  made 
on  him,  nor  any  action  commenced,''-*  nor  need  hv 


di.-^clo.se  in  his  api>lication  the  fact  that  a  trespasser 
claims  the  land."  from  a  practical  point  of  view, 
however,  the 'applicant  will  .lo  well  to  make  the 
fullest  di.-^closure,  and  not  attempt  to  make  himselt 
the  jud-ie  as  to  liow  far.  or  otherwix',  it  niay  be 
L'videnc(>  of  fraud  in  a  subseciuent  proceeding  that 
he  has  had  kiiowled-ie  of  a  claim  and  concealed  it, 
with  th<'  intention  of  therebv  drfeatinti  th(>  claim. 

The  ai)plicant  has  jiower  to  direct  the  issue  of 
a  certilicate  of  title  in  a  name  otluT  than  his  own. 
This  dir(>ction  is  made  in  Saskatchewan,  Alberta  and 
the  Dominion  by  reciuest  in  the  application  see 
forms)  and  in  Manitolia  may  be  made  either  in  the 
ai)plication  .ir  by  special  ie(iii.-t."  In  the  jurisdic- 
tions other  than  Manitoba,  the  onh/  provision  for 
such  a  direction  is  in  the  form  i)rescribed.  As  to 
wh(>ther  or  not  such  a  clau.s<'  in  a  form  is  suflicient 
to  prescribe  a  statutory  method  of  transfer,  see  Ilard- 
eastle,  Construction  of  Statut(>s,  third  edition,  paj^e 
233,  and  <inlc  pa^e  70.  In  Manitoba  such  a  person 
named  as  transferee  in  the  ai)plication  is  joined  as 
a  party  plaintiff  with  the  applicant  in  an  issue  pur- 
suant "to  a  cav(\it'-  and  the  consent  of  such  a  party 

»»  In  n  Tanni  r,  .-)  N.  '/..  \.   H    S^  ( '.  102. 

"  In  r,  Hrrtilt,  1.')  N.  S.  W    I-  I!   '-H  (full  ooil.-f). 

"  Man.  ;i."i. 

«  Hay  V.  \i.rnii.  7  Man.  I..  It.  o79. 
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Ls   n'(ininMl    for    the    withilrawal    of   ai>    application 
(section  ;!'.M. 

Ill  Maiiiloha  ui)oii  llir  tiliini  of  an  a|)pli''alion, 
tho  land  named  in  iIm"  application  heroines  "suhject 
to"  the  new  system,  allhoutili  the  land  is  not  fully 
■■unde!-""  the  new  sy-teni  until  1  he  ceftihcate  of  tillc 
is  actually  til-anted  (section  2  'uu  Such  a  provision 
is  reciuired  to  lix  a  point  of  liiialilx  and  lo  pn'vent 
another  retiistration  Ix'inn  made  under  the  old 
system  while  an  application  to  hiinsi  under  the  new 
is  pendiiiii,  hut  in  the  other  jurisdictions  where  no 
rcfiistration  system  is  provided  e\ce|)t  the  'i'orrens 
system,  no  such  starting  point  other  than  the  actual 
issue  of  the  certiticate  is  necessary  and  no  i)rovision 
is  accordindy  made  for  that  purpose.  The  api)licant 
merely  takes  his  chances  on  any  rejiistration.  such 
as  a  caveat  or  execution,  IxMiiii  made  prior  t(j  the 
actual  issue  of  the  certificat(>  of  title  and  any  such 
reffistration  up  to  that  moment  nuist  he  taken  into 
account.  In  \  lew  of  the  fact,  however,  that  no  such 
retiistration  can  he  made  of  any  inctunhrance  or 
transfer  hy  any  person  claiminij;  the  land,  tho 
practical  inconvenience  is  v(Ty  sliiiht. 

The  application  is  to  he  accompanied  hy  all 
deeds,  if  any,  in  possession  of  the  ajiplicant,  and  a 
certilicat(!  showing  all  reiiist rations  affectinci;  the 
title  down  to  the  time  when  the  application  is  filed; 
in  Alherta,  in  addition,  hy  a  certificate  from  tlie 
sheriff  showing  that  there  an>  no  executions  in  his 
hands  against  the  a])plicant's  land,  or  presumahly, 
if  there  i>  an.\-  execution,  particulars  of  it ;  and  in  the 
Dominion,  in  further  addition,  a  certificate  of  tlie 
payment  of  taxes  if  the  land  is  within  any  organized 
municipaliiy.''''  In  Manitoha  simila.r  full  i)roduction 
of  tne  evidences  of  title  is  re(n  '.ed  hy  nece.ssary 
inu)lication,  in  f)rder  to  enahle  the  registrar  to 
properly  examine  the  title.     All  documents  produced 

"Sask.  .50  (2);    .Mta.  2S;    Doni.  .if.. 
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on  till'  applicatKMi  aic  ntaincd  ti\-  the  tri'i^trar  in 
liis  oiruT  in  ca-c  oi'  a  cci'tilirntc  lA  lillr  uraiitcd.  In 
Maiiitdlia  the  (JdCMnncnts  an'  rclaiiicil  in  llic  offices 
of  tlic  iijd  system,  luit  such  rclcntidn  due--  iidt  con- 
stitute  a  reL'isrralion  (if  iIm  d(Kaiincni>  under  the 
old  system  as  to  land  not  incfuded  in  tiie  applica- 
tion." 

'I'lie  resist lai'  then  proceeds  to  examine  tlie  title, 
and  it'  the  a|)|>licaiit  is  the  oriiiinal  urantee  iVoni  the 
('rowii  of  t!ie  land,  and  no  deed,  ti'an-fer,  moriiia^e 
or  other  in(aunl)rance  or  instrument  or  caveat  alfect- 
ini£  the  title  tliereto  appears  to  lia\'e  iieen  recorded, 
or.  if  not  tic  oi'i'iinal  '.vrantee,  ali  the  orii;ina!  title 
deeds  are  pro(lMced,  and  no  person  other  than  the 
Jipplicant  is  in  actual  jjossession  of  the  land,  and  no 
caveat  has  hccn  iilcd.  the  reu,i<tfar.  if  he  entcrt.-ins 
no  (loul)t  as  to  the  title  of  the  a;)plicant.  shall  i^rant 
a  ccM'tificate  of  title.'  If  an\  pir^on  other  than  the 
applicant  i<  interested  in  the  land  l)\'  \\a\'  of  inort- 
gn'j:.(\  inctimbrance.  lease  or  chariie  under  a  rei'urded 
or  ])ro(luced  instrument,  the  registrar  nia\'  urant  a 
certificate  of  title  suliji'cl  to  such  intci-cNi.  if  he 
entertains  no  doulit  a-  to  the  nature  ;iiid  extent  of 
the  interest,  or  of  the  title  of  tl'i-  applica.nt .''  In 
Manitolia.  however,  such  other  per-mi  ma\'  he 
re(iuire<l  to  consent  section  28),  and  in  all  jurisdic- 
tions is  re(iiiired  to  consent  if  hi<  inteie-t  i-^  other- 
wise than  the  forci^oinu. 

The  nature  of  the  title  to  he  shown  has  alre.adv 
been  discussed.  In  Manitoba  the  registrar  mi;st  be 
satisfied  "that  the  title  to  the  land  is  safe  holdin<>;" 
(section  4')),  and  in  the  other  juri-diciions  •'imist 
entertain  no  doubt"  as  to  the  title.  The  title  to  be 
made  out  is,  thercfdic.  practically-  the  same  in  all 
jurisdictions.  The  rri!:i>trar  discharges  nearl,\-  the 
same  duties  in  tleniandinti;  the  i)roduction  of  deeds 

"  Ifi  Slinigrr  ,u,d  Mowhr,  1.".  W  .  L.  H.  :;U>.    alliriunl  Iti  W.  L.  I{.  'y.i 
'■  S:i.sk.  .■)!;    .Mt:i.  'Jit  fl);    Doiii.  .")7. 
"S;i,si<.  .'):!;    .\lt:i.  JiJ   (4);    l).,in.  .■)<!. 
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as  were  foniicrlx'  cjL^t  on  .•m  iiiltiidiiin  |)iiich;i.>('r  of 
the  fee  ^inlI)l(^'■  and  nnisr  he  satisiicu  accotdini!;  to 
til"  practice  of  ('()n\cyanc('rs.  'I'lic  rctiistrar,  liow- 
evor,  s(M'iii-  tu  lia\ca  wider  scope  in  i  lie  exatniiiatioii 
of  titles  than  in  the  exariiiiiation  of  iii"-tiiiiiu'nts  for 
renisTation  undei  the  Act  after  a  certiticate  of  title 
has  Ix'cn  jtraiited.  in  <iich  c;ise  the  i-eiii>trar  can 
act  only  on  information  cli>cl(,>ed  liy  the  documents 
presented  to  ium."  hut  in  applications  for  certihcatc 
of  title  the  registrar  is  nidic  than  '"a  mere  machine 
for  icui>tratioii."  he  i-.  ■lioimd  to  exercise  his  intelli- 
^rcuce"  and  ma\  lake  notice  of  ohjtM'tions  to  title 
not  rai-ed  1)\  aii.\-  o|)poneiit  of  the  application.'-' 
In  M uiiicifidl  JJisliid  (if  ('{itii-oni  V.  Cnhs,-'  (iriHiths, 
('.  J.,  delixcrinti  the  jud^ineiit  of  the  lliLih  ( 'ourt  of 
Australia,  said' 

"I  miikc  tlic-r  pifliniinary  uli-crvalioiis  tor  tlic  iJiirpose 
of  addiiiK  that  tlic  itjii^trar  is  not  lioiind  to  ^iv(■  effect  to  an 
application  if  lie  has  iiil'omiatioii  from  m\w  tiii~t worthy  source 
that  the  statcnuiits  of  tlic  applicant  are  not  trtie  in  fact ;  on 
thecontrary.  it  is  the  iliity  of  the  rcui:-trar,  if  he  lias  reason  to 
believe  tlial  ^iviiiii  ctTcct  to  tiie  aopHcation  in  i-oiiii)liaiice  with 
its  term  -  would  do  an  injustice  to  th  •  i)ul)lic,  or  to  an  indi\  uhial, 
to  -ii\  hi-  hand  until  the  matter  is  ])ioperly  investigated. 
Thai  i>  iioi  only  what  he  is  justified  in  doiii};-.  Imt  wliat  he  is 
hound  to  do." 

And  the  r<'^isirar  ma\'  withhold  reuisi  ratijin  in  the 
interests  of  the  rights  of  the  'liird  i)arties  or  of  the 
assurance  fund.  The  coiu't-  will  not  (»rdef  a  (list  rict 
land  re^istrar  lo  lirini:-  land  under  thi'  .\ct  iiivohint: 
the  decision  of  the  rights  of  thiid  parties  in 
their  absence,  and  also  involvinji  liabilities  or.  the 
pitrt  of  the  assurance  fund,  unless  clearly  satislied  that 
iUch  a  title  has  been  shown  as  will  be  forced  upon 
an  unwilling  purchaser.''    .Vnd  where  a  district  land 

"  Uudsnn'n  Jiaij  Ciiiiiiiiin/  v.  Kciin)::  nnd  RtnrUnq,  .i  W.  f.  H.  .',:!() 

"  In  re  hMing,  •>  S.  L.  H.  1G7 :  1 1  W  .  L.  li.  Jit:  Ri  CUixton.  1  Terr.  1,.  \{.  Jss. 

"  Mtiruiiiifi  V.  (oniniissioiKr  iij  iilltx,  I.")  ..\.  C.  HI."). 

"  ;i  C.  L.  K.  (HI;   on  Mppcal  froin  New  Soulli  W.ilcs. 

"  Ex  ixirle  Smith,  7  X.  Z.  Caz.  L.  U.  .507;   h,  r,'  Xdsou  Brox., .")  X  Z.  I.   H. 

s,  c.  Ill 
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r('L';istr;ir  rcfiHcil  lu  pioccrd  \vii!i  ;iii  apijlii'ation  to 
hrin^  land  uiidrr  Th'  Lund  'rnrisfir  Art  of  ISSo  in 
Xc'.v  /caland  on  tlic  m-oiiiid  lliat  it  was  not  vested  in 
till'  applic'iiit.  l)ul  ill  some  oilier  pcr>oii  not  Ix'Forc 
him,  f.'ic  couit  would  not  order  the  I'ctii.-trar  to  pro- 
ceed if  siicli  proceediiuis  couid  involve  either  tho 
riiihts  ot'  the  ali>ciit  person  or  the  assurance  fund, 
unless  it  i-o'dd  rleai'l\-  see  that  the  title  wa.s  oik; 
uhieh  Would  l)e  foreed  en  an  iiiiw illinti  purrhaser.''- 

A('\ancinu  a  step  hexipiid  the  simple  and  eertain 
title  ri  f(  !-r<'d  to.  ihe  jxiwer^  of  the  re,L!:i<t  rar  dilTeren- 
tiate  in  the  \arious  jurisdictions.  In  Manitoba  the 
rojiistrar  continues  the  i)rocei'din<is.  or  as  registration 
is  not  compulsory  to  p  nit  of  dealinirs.  if  the  ici^is- 
trar  meet.s  what  he  consid(<r---  a  set'ous  defect  in  tlie 
title,  which  is  not  cleared  up  when  the  parties  are 
lioili  before  him.  ah  Ic-  is  reciuired  to  do  is  to  reject 
the  application,  and  tin  parties  are  stil!  at  liberty  to 
make  such  reiiist  rat  ions  as  they  see  lit  under  the  old 
sy.'^tem.  or  to  resoi't  lo  th(  coiiits  ''or  a  settlement  or 
(ieclara'io!!  of  the  rights  of  paiti<'>.  in  th(>  other 
jurisdictions,  as  no  instnuneiil  can  be  rei^istered 
unless  the  land  lie  broutiht  under  the  Act  and  none 
is  effectual  without  re,i;istration.  the  intere-ts  of 
opposiim  parti(>s  musi  neces.sarily  be  disponed  of  in 
.some  way  and  the  master  of  titles  or  jiid^e  lia.s 
specific  ))owei  to  adjudii'ale  on  or  di-pose  of  adverse 
claims.'"  In  the  other  jiirixlict  ions,  therefore,  therey;i.s- 
trar  tiives  to  th(>  applicant  a  certilicate  of  tli(>  lilinii;  of 
his  application,  and.  in  .'"^askat'-hewan.  transmits  the 
application  with  all  the  (  vidence  to  tlu'  master  of 
titles,  ,'uid  in  .\lberta  antl  the  dominion  to  a  jud,tj;e. 
In  the  latter  thiee  jurisdictions  the  power  of  the 
master  of  titles  and  tlie  jud.ires  under  thr  .\ct  is 
enlarged  beyond  that  of  the  rejiistrar  in  Manitoba. 
Tliose    otiicials    have    and    c\(>rcise    all    power    for 

'•  Smith  V.  Attri.'tinit  l)i:iliirl  I.iiiid  Rdjixlriir,  '_'!  X,  Z,  L,  U.  ^iG2. 
•'Sank.  .'>0,  -'iS,  17:!,  171;    \ltu.  :U.  :'.:!.  llil;    Dom.  lij,  tu,  17\  170. 
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■3  rompcHiiiji;  the  altciKlancc  (if  persons  and  production 

4  of  (lo<Miiiiciits  wiiicli  usually  apix'ftaiiis  to  courts  of 

civil  jii-ticc.   and   to  judiics   li.crcof  in   civil  actions 

'y  hrouulit   tlici'cin,''  and  examine  into  a!id  adjudicate 

-^  (,n    all    adverse    claims.'"'      in    .Manitolia.    while    the 

i  rciiistrar  retains  control  in  a  manner  of  the  proceed- 

inps.  hi-^  power.-  .are  conlined  to  sei-Ninsi  notices  (in 

rorm   1.  Ai»p.   (".I  on  i>ersons  adver>e  in  interest  to 

the  applicant,  and  to  liraiitin^i  title  if  no  i)roceediniis 

are  taken   \)\   such   i»eisons  lo  protect    their  riji;lits, 

i-  altlioui;:ii,   even   with   that,   the  i-eiii-!  lai'   re([uires   to 

■?  he  satisded  that    the  title  is  safe  holdins.-'  in  addition 

r  to  evideiici'  of  the  projx'r  serxice  of  notices.-"' 

In  Manitoba  a  part>-  notilie(l  of  an  ai)pIication,  or 

}K'cominu;awareof  it  inan>'  way.mayeither  lilea  ca\-eat 

foii)iddin,u  l)i'inLiinLi  the  land  under  the  new  system  or 

may  iJrocced  at  once  hy  statement  of  claim    >ec'ion 

11.")).      After  the  i'ecei])t  of  such  ca\'eat   the  reidslrar 

cannot   hiinti  the  land  under  the  new    system  until 

the  caxcat    li;is  lieen  (|i.-p"sed  of     ^('(■tion    TJSi.   hut 

such  ca\'eat  automatieall\'  lapses   at     the  i'\piralion 

of   one    montli    from    its    tilintr   unless    th<'   caxcator 

takes  [jroceedinu-  in  couit    to  otalili-h   his   title  lo 

the  land  oi'  his  riitht  set  oin   in  the  caveat  and  liles 

evidence    thei-eof    with    the    re'j,ist !'ar     section    12',)). 

^  The  caN'cator  ma\'  ne\ ci'!  Iiele,---  take  pi'occedinus  at 

an\'   time  under   his  eaxcat.    provided    the  re.Siistrar 

■|  shall   not    ha\-e   di.-posed   of   it    as   lapsed   hefore   the 

-I  evidriici'  i.-.  Hied  i  sect  ion  I'M',  which  disposal  wmild 

."  in  case  of  api)!ic;ilio,i  to  hriim    tlu-   land    under   the 

:  new  system  eon>i,--|    in   the  i— ue  of  the  cei'lilicate  of 

title.      In  a  petition  hrouuht    more  than  one  niontli 

after  the  lilinti  of  a  ca\'eat   ii   should  he  alleii('(l  lli;it 

;;  certificate    has    not    issued.  ■        Proceeding.-  iuay  he 

"^  '*  Sa^K.    ."id.    ,\ll:i     ;;!;    Doin.    I)-';     aini    rniii|i:irc    llir    k:<  iirr;il    piiwrr, 

Man.  -in  ^l•). 
1^  ".s.isk  .W;   .Mill.  .T!;   Doiii.  til. 

"  Mim.  40.  41.  4'J.  4:!.  4:!;i.  4.-.. 

'•  SjirtKjuf  V.  (■'ni/»i»i,  7  M;in.  I..  U.  H'.IS. 


78 


CANADIAN   TOUKKNS  SVSII.M 


tak(>n  cither,  as  is  onliiuirily  done,  by  petition  under 
rules  prescribed  in  Schedule  L  to  the  Act,  (jr  in 
court. 

The  basis  of  p''oce(>dinu;s  either  by  petition  or 
in  court  is  the  caveat.  ""The  filiim:  of  a  ca\'eat  that 
coni|)lies  with  the  directions  of  the  statute  is  a  con- 
dition precedent  to  the  court  havini!;  an\'  jurisdiction 
in  the  niattcM',"^^  and  section  loll  of  the  Act  doe.s 
ne,t  spn'ciiiciilly  refer  to,  and  does  not  seem  to  apply  to 
caveats.-  '  Thus  where  an  affidavit,  liled  in  support 
of  a  caveat,  did  not  .-tatt^  that  in  the  opponent's 
belief  \\\v  applicant  had  a  'jood  and  valid  claim  upon 
the  land,  the  petition  was  dismissed  with  costs;®" 
where  the  name  of  tlie  ai)plicant  was  A.  M.  Xanton 
and  in  ttie  caveat  h(>  was  desciibed  as  A.  M.  Xewton, 
this  was  lield  not  fatal,  but  in  the  same  cas(>  where 
the  caveator  "appointed  A.  \.  .M.  ( 'onnnissioner  of 
Railway  Offices  in  \\  innipeti  my  a^cnt  on  whom 
notices  and  proceedin<>;s  may  l)e  served"  in  pursuance 
of  the  statutory  reouirement  that  the  caveat  should 
state  "some  address  or  ])lace  within  the  province  at 
which  notices  maybe  served,"  this  was  held  to  be 
fatal,  as  the  caveator  had  named  a  ])erson  and  not 
a  j)lace."  W  here  the  afhdavit  v(Tifyinji  the  caveat 
was  neither  fully  a  declaration  nor  an  aflidavit,  the 
j)etition  was  dismissed,'-  and  where  the  caveat  jj;ave 
no  addition  of  the  ca\'eator,  althouiih  the  affidavit 
in  support  of  the  caveat  (iescribe(l  him  as  an  account- 
ant, Haiii,  .]..  wa-  of  oi)inion  that  the  omission  was 
fatal  to  the  valiility  of  the  caveat,  but  the  case 
actually  turned  on  tlie  fact  that  the  interest  claimed 
was  set  out  in  the  words  "I  haxc  ;ui  attachment 
aifainst   '1'.   M.  w!io  owns  or  ha-;  a  |>eisonal  interest 

"  McArlhrr  v.  f-M.^  ■,  ll  .M;iii.  L.  H.  •JJl;   .SchtiH:  v.  Archihjh!.  H  Mun. 

i    I..  U.'ISA:    Miirlni  V.  Miinliii,  '.I  Mini  L.  1{.  .")(■,,");    Rt:  Cans  uitd Camida 

f    Trmhrx.  1.1,1.,  l.j  W.   I.    1!     I'M 

"  Miirtiii  V.  Monhii.  '.)  Miiri    I.    K    :<i\r<. 

«"  McArtliiir  v.  M<(.sx,  ti  .M:iu.  I,    H.  221, 

=•  .UrA':.v/v.  .\n>:;.m.  7  Mati.  1„  \i.  2^,1. 

«'  ^iAi(//c  V.  Archihalit,  S  .\I;iii    F,    I{.  'ISA. 
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in  laiul  drscril)C(l."  \vlii(  h  statcinciit  was  held  not  to 
"particularize  tlic  (-state  or  interest  claimed."''''  A 
('or])oratioii,  hi)\ve\'er,  i\uv:<  not  nMjuire  to  ^ive  an 
addition  as  it  has  none." 

Where  the  objections  to  the  caveat  were  of  a 
hifihly  technical  character,  the  rijihts  of  the  caveator 
have  h('(  n  preserved  by  leave  jiTanted  to  tile  a  new 
caveat.''' 

The  petition  must  closi'ly  follow  the  rules  pro- 
scribed in  Schedule  L  to  the  Act,  althouirh  it  would 
appear  that  section  !.")()  api)lie<  to  the  petition  and. 
therefore,  somewhat  more  latitu(h>  is  alloweil  than 
in  the  case  of  the  caveat."''  WIutc  a  petition  did 
not  allelic  the  date  of  the  filing!;  of  the  caveat,  it  was 
held  tiiat  it  was  for  the  i)arty  opposing  the  petition 
to  show  that  the  caveat  had  hipsed.  if  such  was  the 
fact.'"  In  the  petition  it  is  not  necessary  to  allege 
all  the  details  recjuired  to  make  a  ^;ood  caveat,  it 
bein^;  sufficient  to  alleiie  that  th(>  "caveaior  filed  a 
caveat  in  the  prescribed  form."'"  The  petition 
must  state  .sjiecifically  what  estate.  inter(\«;t  or  charge 
the  caveator  claims,  but  whrre  the  petition  did  not 
in  so  many  words  .-^et  out  the  nature  of  the  estate 
claimed.  l)ut  did  set  out  the  facts  from  which  it 
could  b(>  gather(>d,  this  was  considered  to  l)e.  if  not 
a  strict  compliance  with  the  .\ct.  a  technical  irregu- 
larity wiiich  was  cured  by  the  presi-nt  section  ITiO,'''' 
and  in  the  same  case  it  was  held  that  neither  the 
residence  or  addition  of  the  jjctitioner  was  re<iuired 
to  he  seated  in  tin-  petition.  Hut  where  a  petition 
goes  fiu'ther  than  .setting  uj)  the  title  of  the  petitioner. 
and  also  sets  up  the  title  of  the  caveator,  to  make 
out  a  case,  the  petitionei'  must   allege  (Icfects  in  the 


"Juni.t  V.  Sim/imn,  S  Miiii.  L.  K.   12i 

"  Xorth  of  Scotland  CniKnliiiii  Mtqr.  Co.   v    Thoiiiiisdn,  I'.i  .M:in   L.  1{.  95. 

"  MrKnij  V.  Siiutou,  Srhiill:  v.  Arrhili,,!,!,  ,sij//r,). 

"  .■lf/.im,t  V.  Uockin,  12  Man.  L.  H.  11. 

•'  Clnrkf  V.  Snill,  .">  M;in    L   I{.  'Jsl. 

"  Uuwiis  V.  Cumitbdt,  7  Mun.  L.  H.  34. 
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(•avcatcc's  title  siiilicicnt  to  disphicc  it."  Where  tl;e 
claim  ill  the  petiticn  differs  from  the  claim  set  forth 
in  tlH>  caveat,  the  jxlition  was  dismissed.'" 

On    the    iKarinii   of    the    petition    it    is   for    the 
(••iveatee  to  show  cause  why  the  prayer  ot  the  peti- 
tion should  >:ot  l.e  granted,  and  th(-  court  has  power, 
if  it  shall  think  ht,  to  dismiss  the  iietition  or  make 
.,,,  <,r.ler  estahlishinii-  the  rii^ht  of  th.'  caveator,  l.ut 
unless  satistiei'   hevond  a  doubt    will  direct   an  issue 
and  shouhl  do  so  rather  than  rely  on  ailidavits  where 
i,„p,„.,ant   .luestions  of  fact  are  involved.''      In  sueh 
i<sue.  pursuant    to  llule  H    the  caveator  is  plaint  iH 
and    the    caveatee    defendant,    unless,    ui>on    i)roper 
cau^e  -hown,  a  iudiic  directs  that   the  issue  he  tried 
with   the  eavealee  as  plaintiff  and  the  caveator  as 
defendant.     Th.'  principle  on  which  a  jud-e  acts  in 
dotcrminiii-  whelli<'r  or  not   a  departure  should  be 
made    from    the    rule    that    the    caveator   shouhl    be 
plaintitf,   is   clearly   laid   <lowii   m   Hmnll   v.   Mcnt- 
ijomrni.'-      Mr.  .lustice   Killam  there  said: 

"If  llicii  tlic  r:iu-c -liown  i^  not  !.y  di-piitiii^  the  ;ill<"!:a- 
tioiK  ol'thc  petition,  l.ut  l,y  n.iMn-  ;.,nl  a-crtiii-  m(lrp,.n(lcnt 
f-ict-i  the  onus  falb  uiiun  th.'  .■av.nl.c.  ami  he  slioald  naturally 
he  the  itlaintilf  in  an  i>Mie  ttie  allinnative  ot  whieli  it  i-  ueee.-siry 
for  the  supi-ort  of  his  ea>e  to  e~tahli~h.  To  point  this  out  is 
to  sliow  proper  cause  for  dire.tui-  tliat  liie  i-Mie  lu  trie.l  will, 
llic  caveatee  as  pl.aintit'f." 

The  ueiieral  rule  was  applied  where  I  he  ca\eat(;r 
claimed  under  (a.nve\ance  troin  the  pateiiti'C  from 
tlie  Crown,  .nid  the  applicant  made  .pplication 
uiuler  a  tax  i\vvi\:'  but  this  is  contrary  to  th(>  <!:eneral 
rule  sub-e(iuenlly  approNcd  b\  the  lull  court  m 
Uuinll  V.  Miinti/Dindij  ol'  makiiiii  the  tax  luirchasei 
plaint  ilV. 

63  Irediih  v.  Mchilun;  H  Man.  h.  H,  2(i>. 

'0  [{(  ('(LIS  nuii  Ctinmlit  Tniitns,  Ltd..  1.')  W.  1,    H    I'.U. 

;>('/«rArV.  Nr/>",  n\!-.T.    !.   M    ^S!. 

"  8  Man.  L.  H.  4',)',>, 

"  McCnrDni  v.  IWhjUn,  tl  Nhia    1-^  H    :i''>- 
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WluMv  ni:r  l;  i)iifcli;i<(.,l  land  tVoiii  (he  (jovf'rn- 
mcnt   .)!   Canada  and  paid  certain   insialnicnts  and 
tli"n    uavc    the  drirndant    >  applicant  i   a  (luit    claim 
•''■'•''  •'*    ''"■  .1:""1.   ;iiid    the   defendant    upon   patent 
^ninted  l(.  limi.  ap|)lie(l  for  certilicale  oi  title  under 
TIr  l:,,tl  l'n,i„  ihi  Art.  and  die  caveator  alleged  tluif 
!ie  had  l.ounht   t!„.  land  at  a  tax  sale,  and  tliat   tlie 
money-^  paid   hy  ilie  defendant    helonncd   i,,   ji.   th,< 
caveator  was  made  plaintiff  and  the  ca\-ealee  defend- 
ant as  the  only  ca^c  made  was  to  have  the  caveatec 
de('lared  a  trnst(v  for  the  caveator- •  and  wlieiv  the 
claim    ot    the    caveator    was    under   a    inortuat^^e    on 
which  lie  claimed  a  certain  amount  was  due"  he  ua^ 
made  plaintiff."'     The  fact  of  (he  caveator  i)einfr  in 
po.s.sc'ssion  dw>  not  necessarilv  alter  the  ucneral  rule 
Thus    in    New    South    Wales,    where    the    ai.plicant 
claimed  tlu   land  by  documentary  title  and  the  cave- 
ator claimed   hy   possession,    the  court   ordered    the 
caveat(.r  to  he  plaintil'f,'"  and  w  her(>  the  defendant 
applied  to  hriiiii  the  land   under   Th,    Rnd  I>r(,,)ntij 
Act  of  New  South    Wales  and   showed   a   complete 
documentary  title,  and  that  he  had  been  in  po^ses.sion 
withm  twenty  years  before  such  application,  it  wa.s 
held  by  the   I'rivy  Council'"   that    the  onus  was  on 
the  caveator.  thoiiLih  in  poss<'.ssion.  to  >h,iw  that  the 
applicant's   title    had    been    defeated.        '  .ord   Mac- 
tiaiihten,  in  deliverini;  the    aidmneiit    of    the   board 
said: 

"Thr  lir~l  uroiiii,!  ,,i  ,(,in|il.-uiit  i~  that  i|,rs  uiiKlit  ii.it  lo 
hiivc  Ihtm  niailc  plamtilT  in  ih,'  trial  nf  tli.'  i^^uc-  hut  that 
they  oiifiht  to  liavc  had  -i,  I,  .aclvantaf-v  as  a  .l.tnuiant  in 
j)os,-;i>s.vion  \m<  m  an  action  hu-  ncovcrv  of  lain!  ^  *  "  |t 
IS  .stated  ill  the  j.KlfjriK-nt  un<lcr  apix^al'tiiat  it  has  1,,.,.,,  held  in 
^o^v  >oiith  Wales  th.at  a  eav^ator  in  |.,.ss^.ssi„„  j.  ,„,t  in  th.- 
samepoMtioM  as  a  .ietcmlant  in  eje,.(,nent  ;uul  authority  was 
eited  111  support  ot  th.-.t  view.     Tlieir  lordships  d,,  not  de.sire  to 

■♦/?mW<// V,  (!,i,rg,mn.  s  M;,,,,  I,.  K    l,!l 
,,  f<-'"-'  '■•    ■"•'"'•"(,   14  Man.  i.     •;      ■.-,■- 
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tliiuw  .nv  .l..ul.t  up.H,  ll,l~  iu-c.!>oMti..t.  whirl,  in  it>rlf  'lo''>  not 

t  K  no  Mt  is  not  propHlv  l..f..rr  th.ni.  Unt  .t  may  l..>  ohs.rv.-d 
ntu  present  ca.'  the  .av.ators  ^vouM  hav  Ran.-.l  no  a.lvan- 
In^r,  l,;.  iH.in^'  mad..  .l,f.n.lant<.  The  ap,.h..u;t  .-on.es  oru  ard 
and  --liow^  a  eoinplrt.-  documentary  title,  and  prov.s  that  he 
was  in  pu-Mssion  within  a  period  of  tvv.-nty  years  l.efof..  the 
,.onnnrnc..n..nt  of  the  i.roee..lin(rs.  Thm  thy  Ininlm  m  prnof 
is  shifted,  !/../(//<  v..W-,ni:x.l).  'JtU)  and  It  1'-  "I'-m  the 
ciiveator-  to  -how  that  thr  applicants  ori-mal  litlr_h:,~  Lc-n 
defeat, d,  or  in  "lli'f  ^^onls,  that  th,'  r.itfv  in  is,.,  wa-  not 
efTectiM." 

On  the  other  hand  the  eaveiitcc  was  iiKidr  plaiii- 
tilT   \Nheiv   l)nih    pail!.-   elainu'.l   iiiHler   .■(.nveyatiee 
from    the    ])aleiite<. ;    \\u'    eavealcc,  Itaviii-    iiiiliatcl 
im.ec.diii^s  l.v   nitplyiii-   lur   thr  e(Ttiheatr   ..1    litlc 
and   thus   -laiiniiii:   tlie   land  as  a-iaiiist    tlie  world. 
h'VVMi-'  ivf'    ,'lief  to  tlie  (|Ucstioiis  ill  (hspute  between 
the  parties,   intist    l.e  tal^en  as  stil)stantially   in   the 
position  of  a  phiiiititT  toward  the  eayeator.'^     Anc 
where  the  applicant  rlaiiiu'd  title  by  a  tax  sale  <lee( 
and  that    in   any  ease  tlie  land  was  the  homestead 
and  exeini'lion  <'f  M  h<'  ^^^'^  "^:"1''  I'l^ii'ititt  as  a.iiaiiist 
the  caveator  who  ciaiined  a  cliar;,ie  tinder  a  writ  of 
execution  against  tlie  lands  of  M.'^ 

'['he  proeee.liim  1)V  way  of  petition  I-  purely 
Ktatutorv  and  the  powers  of  a  jndiic  thereon  are 
strictly  limiud  to  those  i)reseril)ed  in  the  rules; 
nevertheh'ss.  within  those  limits  the  '■oiirt  on  pro- 
ceedin'js  liv  \\a\  of  ix'tition  follows  the  iiraetiee  ot 
a  suiH'fior  eoint  a-  far  as  permissible.  I'or  the  pu.- 
pos,.  ,,f  ,lei,'iininin'j;  that  practice,  pi-oc,>,',lin!.',s  by 
\\:i\-  of  |)etilion  ha\c  been  usuallv  considered  as 
analouous  to  ii!leri)leader  pr,)ceediii-is:  thus,  a  (h't'eml- 
ant  out  of  the  jurisdiction  was  refused  securitv  fir 
costs  o!\  the  o.rliiiiid  that  ]„■  w;is  the  real  plaint. IT, 
and  by  aiia'.ouy  with  inti^rpieadiT.''     A  coinniission 

'•' (irmd  V.  iliiiiUr.  li  M:iii.  i,,  l>.  •'''i"._ 
'•^  Mivihi  V.  Mnrildi.  ',»  M;m.  I/.  !!.  •"i''~ 
I'"  a  mild  III  V.  Iliiiiiilliiii.  s  .Mull.  I-.  U.  It'i. 
"  MiCaiihi/  V.  liniUiUii,  f.  M;iii.  L.  H.  .'iTO. 


Hi;i\<;i\(;  i.wi)  iNDi.i;  Till:  ^^^T^:^^  «:? 

tocxami.ica  wiinos  al.niad  \va>  ivfuM.(i  on  similar 
p-ouiKls  -  Documents  arc  onlciv.l  produced  fol- 
lowuij.-  the  orduiarv  procedure  .»f  the  courts^'  and 
M-c.H-ity  lor  ((.sts  is  -ranted  a-^  m>  proceedin-s  in 
'•"urt.  1  he  caveatce  is  entitled  to  demand  security 
»<'!•  V'^t-^  iroin  .  petitioner  resident  out  of  the  jiuis- 
diction  upon  tli<'  hearin-  of  the  petiti.,n.  hut  if  th'it 
ai)l)lication  is  allowed  to  he  made.  >u<'h  caveatee 
i<]ses  t,H  riiilif  ,o  security  if  he  he  suhse,,uentlv  made 
plamtitt  m  the  issue/'  Seciu-itv  for  costs  may  Mih- 
^^<■(luenlly  he  -ranted  with  re-ard  to  the  iksue ''•^ 
A  idavits  n<'ed  not  In-  .iled  with  the  petition/^ 
althou-hthismayl.e.i.,n<.if.irsired.  TIk' affidayits 
may  he  lilcd  at  the  hearinu'. 

Thr  rourt  may  order  costs  eyon  as  auainst  the 

roun.-   hilt   has  no  power  to  .May  a  petition  .uitil 

the  costs  ot   a  prior  action  in  court    relatin-r  to  the 

sam.'  matter  have  hr,  n  paid.««     An  airpral  lies  from 

lie  verdict  ol   the  c.,urt  on  a  petition^'-'  and  a  new 
trial   iiiay   he  oranted   for  suffici.'nt    caus<>  shown  «» 

Ihr  issue  should  he  cuIuhhI  siricllv  to  the  (luestion 
to  he   Inc..  an<l  should   rescrv-  all"  other  (.uestions 
:""'  "I''  qu.'stion  <.f  c..<ts.  until  after  the  trial  of  the 
i^sue  1 '".  derision  of  the  issur  determines  nothinsi 

l)Ut  the  artiial  <iuestion  directe.l  p.  he  tried,"-  so  that 
wheiv  a  p.'tition  was  filed  claimin-Iand  in  IVe  simi)lo 
an.    ilir  caveatoc  (tax  purchaser)  was  made  plaint  ifT 
ami  sui)s<.,|uently  nonsuited,  there  was  no  jurisdic- 
tion wherehy  to  di;vcf  an  issue  of  certifi.vUe  ..f  title 


Mlsd,  ',,-,(„/  V.  lliintir,S  Muii. 


"'^dmnt  V.  llu,it,r,ft  Man   I.   l;  r,|(i 

L.   H.  221). 
»'//«n/v  V    Ot.yVir/,,,..,  s  .Ma„.  ],.  \i    ,17,, 

.UrArthurv.  >ll„.ss,  0  Man.  L.  R.  :iOl. 
"  li>V'M  V.  hnroll.  i:i  Man,  j,    ]{    _,,).-, 
I'-nihmn  v  H„„ulln„.  s  Ma,..  L.  1{.  -HA 
^^  ir„r,,-,  vW;.!/:-./.  0  Man.  1.  11.  2 1:;         ' 
imi,l  V.  Iliiiifir,  ,S  Man.  L.  U.  -Ji))). 
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"""I '■ ^.^'^"; '"',,;;:;"„' all... 1 ■.■■■•<■•■ 


;;;;;":  ■i-;:;:;"i;.rr;:n'r..- ,,,-.1.,..  ..,.,.,„..■...■ 

•(I 


1.  In  S.hiill:  V.  I''rnnl\'' 
•(•(■(liiitis  shiiiild  1' 
('  cax  t'.i'"''  '"   '''•'  ■' 

,,|,in-    :il  mil    n    -.cm.l    IH'tilinii.      I' 


,,,    l,.i\  (■    i)(  ell    (IrtcnnllK  ■..       ...    -  111 

Uubu"    .1..    -l-u.l..    llK..     prnn....lin,s     shnul.l^  !•; 
.lavcMl  tor  a  wc-k.   tn  allnu    ili 
iK.w  iH'tili.^!!.      Killani.  .1..  >:n(l 

,nnvl,.>tlK,tn..T.m.lr:,nlr   ,l^,l^^luntl.   t    J       1         -  ^,. 


.,„    Uh", nun. I    of    ai.-uv,.,y    of    turthrr    .vulrnn.. 


Killam.   .1..   nfu^rd   the   miM'Ih 


alioii    under   l'i<"   <""•'■ 


;    ;n,;v:.  Inn  said  that  lu■s!un^a!-.>n■^M 
'l.nlut.lv  laid  down  that^u.l,  an  a,,ph.td urn 

1    ,     ,    Iw.    made  "■      In    .l/.7\'"/    V.    A '/^'""       '  n< 

;•;:: ;  '  ^ :  .n'^^^'a  --'hou,  ,>n,udi..  to  ti. 

.     .  to,--    n>zl.t    lo   api.ly   io   U\v   another  caveat. 
\ZV>rl..ll:..   ArrlnlUr'    l.ave   wa<  .ranted  u. 
X    same, "■oeeedin.s  to  iile^neh  other  eaveat. 

Caveais  havinu  been  di^poM.!  ol .  the  nM-iMrar 
i.  vet  not  nee,.»a>-ilv  ro.n,.elled  to  ^.f^nt  rertti.eate 
,f  ;tlc:,ho,.,hMU.h,..heah,>o.n,ymaU^ 
,.,„„M.  lie  nniM  always  he  satislied  hat  th.  tith 
is  .afe'h..ldin-.''  In  Mnnnnnj  v.  1  hr  (  omm>ss>nm; 
yf^lL    un    appeal    to    the    Thw    ( 'otntetl    Iron. 


»'(,><;/./  V.  ///(/J<r,  s  Mi'ii    L.  H.  — "■ 
9s  7  M:ni.   I..   1{    -•">"■ 
9«S  Mull.  I.    I{.  -^1 
"  Man.  4.'i. 
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\Vc.>^t('rii  Au-inilia,"  tin'  cniiiini^-ioncf  of  titles  had 
indicated  that  hi<  re(jui>ili()iis  I, ad  lieeii  sat  isfactoiily 
answered.  .Vdxciiisino;  aecoi'dilm  t(»  the  .\et  was 
thereupon  eonipletecl  and  atIei-\\  ai'd  no  caxcal  was 
lilrd.     The  section  in  (iiiestion,  NO.  I'l.  read>: 

'U  Ipcfoi-c  tlir  rxpir.itiuii  of  tlic  time  limiinl  in  the  iioti<-o 
aforcsai'I  for  hxljiiiiii  a  cavciit.  tlic  rcjii^^trar  -li.ill  iK)t  liavc 
received  a  caveat  forhiddiiiK  the  l)rini;iiii;- of  the  hind  in  i|iie>.tioii 
uiid.r  till'  operation  of  tlie  .\ct.  he  ~li;ill  hriri-r  >uch  hind  under 
the  .\.i  l.v  rejii^t.Tin'j:  in  ihr  n:inir  of  the  apphcant.  etc." 

In  tlie  ineantinie,  ho\ve\{T.  the  eoinniissioner 
had  taken  eeriain  de|)o-itions  on  oath  without  notice 
to  tiie  aMphcant  and  tliereiipon  noli  I  led  i  lie  applicant 
tliat  hi<  apphcation  wa-  I'eiecled.  It  wa>  held  hy 
the  l'ri\  y  (  'oiincil  that  the  action  of  t  he  conitnissione'r 
was  liuht.  I.ofd  Holihoii-e.  ileli\-efin'j.'  the  jiidi;- 
nient    of  the  hoatd,  said  : 

'•.\-  iTii.ird-  -rciidii  Is.  tlicn.  it  i-  not  (h-imtifi  tlmr  ihe 
comnus-ioiier  i<  ;in  oliiei.ai  hound  to  exercise  hi-  intelhuencc, 
iUid  not  a  mere  macliine  a-  the  literal  force  of  the  words  woulii 
make  him.  Now,  when  we  have  once  reachi<l  the  ronchi~ion 
ih.at  >urii  a  nii-.-inin;;  inu-t  he  read  into  section  Is.  wc  cannol. 
refu'-e  to  ivad  it  into  -rction  I'l  and  th.-n  it  i~  lor  iho^e  thai 
insist  on  his  mechanical  action  to  >how  at  whit  point  his  dis- 
cretion ceases  and  his  ohliy;,ation  to  follow  a  rij;id  rule  hejiins  '' 
And   lefei  rlni;'  to  the  notices: 

"They  may  not  necessarily  pro  luce  caveats  for  those  can 
only  he  Iodized  hy  persons  making  claims  on  their  own  hehalf, 
lull  tiny  m.ay  proihice  information  showiu'r  that  ref^istration 
of  the  application  would  not  he  risht." 

()th(>r  c;i,s(>s  from  Australia  l)ear  out  the  rule 
that  the  reei.-trtir  or  ollicial  exainininii;  titles  will  be 
siip])orled  l>y  the  court  in  suspending-  the  issue  of 
:i  certilicate  of  liih-  until  a  disputed  (jiiestion  of  title 
can  he  tiied,  notuith,-t;uidin,Li'  that  no  caveat  has 
been  lodtied,  if  the  result  of  the  action  ini^ht  l)e  to 
endaiiiier  the  tissurance  funT"  It  is  his  duty  to 
proteci   the  ;i-surance  finid  ;ind  he  siiould  not  allow 

"  0890)  1.-,  .\.  C.  l').-, 

"  Ri  XflsDn  lim.<.. .-)  X.  Z.  L.  II.  S.  ('.  111. 


86 


(•.\N\I)I\N    loKUl AS  SVSTK.M 


it  to  !)»'  <ul.ji'<'tiMl  to  ;tvni(|;il>lf  nsks.'«"  On  flio 
other  liaiid.  as  has  been  pointed  out,  the  same  a>siir- 
ance  t'liiul  only  attains  its  <>reatesi  utility  when  its 
existence    is    taken    as    penniltiim    the    ic<^i-ti'ar    to 

ignore  trillinii  (lel'ecls  in  titl •  del'eets  which  he  is 

morally  certain  do  n(»i  in<licate  th;'  del'eat  ol'  hnnn 
Jidc  rijihts.  While  the  courts,  on  appeal,  prohahly 
could  not  order  >uch  a  title  to  he  re-,iistere(l,  it  may 
well  he  that,  as  has  been  the  ease  in  Manitoba,  a 
H'-iistrar  would  l)e  actinji  projHrly  in  cMendinti  the 
beiielils  of  the  >y-tem   to  <\i''\\  a  case. 

In  Sa.-katchewan  Alberta  and  th(^  Dominion,  if 
no  title  is  shown  within  the  few  simple  cases  referred 
to  ante  \n\iiv  71,  the  jurisdiction  of  the  reuistrar 
ceases.  He  does  not  seem  to  have  |)ower  even  to 
reject  the  application.  althouj;li  it  is  to  be  presuiiKMl 
that  in  a  wvy  ob\  ious  case  he  should  e\erci>e  that 
ri!2;ht.  d'he  ai)plicant  mi^ht  then  take  a  •"petition," 
the  liearinii  of  which  would  come  before  the  same 
tribimal  as  would  the  examination  of  tli(>  application 
for  title,  but  111  the  ordinary  ease  the  reiiistr.ar  ^iv(^s 
to  the  appli<'ant  a  certilicate  of  the  lilin,t!;  of  his 
ai)plication.  the  i)uri)os(>  of  which  does  not  api)ear, 
and  then  transmits  the  palters,  in  Saskatchewan  to 
tlie  master  of  titles,  and  in  Alberta  and  th(>  Dominion 
to  a  judj^e.  The  jurisdiction  of  the  master  of  titles 
in  Saskatchewan  on  the  one  hand  and  of  the  jud.u;e 
on  the  other  is  co-terminou>. 

Till'  judiic  or  master  of  titles 

(a)   examines  without  dela\-  all  t  itle<  .submitted 

to  him; 
{}))    when  necessary  hears  all  persons  interested 

or  claimiiii;  to  be  interesti'd; 
(c)  hears  and  considers  the  claims,  as  against 
the  applicant,  of  any  person  who  is  in  i)os- 

"o  Ex  parte  Bowmiin,  7  V.  L.  R.  31 1;  liunU'r,  3s:5.     Bui  seo  page  Cj 
ante. 
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Miul  h{>  lias  all  the  powers  for  coinpcliiii!:;  at  tendance 
and  production  of  documents  whicli  usually  appi. 
tain  to  coints  of  ci\il  justice  and  the  judges  thereof 
in  civil  action.''^'  He  would  appear  also  to  he  act  in-;- 
proju'rly  to  issue  a  iiotic(>  >iiiiilar  to  tiiat  issued  hy 
the  retiistrar  in  .Manitoba,  and  to  treat  failure  to 
appear  or  to  file  an  adverse  claim  in  response  to  that 
notice,  as  an  a(hnission  of  the  claim  of  the  ai)plicant 
anil  a  har  to  any  adverse  claim  1)\-  the  party 
notified,"-  or  the  judtie  or  master  if  lie  ha\-e  any 
re::son  to  sus])eet  that  any  parties  ha\itm-  claims 
would  not  thus  receive  notice  and  thereby  leave  the 
assin-ance  fund  open  to  a  claim,  ma_\-  direct  notices 
of  the  application  to  be  i)ubli<^li(il  in  some  news- 
paper or  newspapers  in  sucli  form  or  for  such  periods 
as  he  deems  expedient.""  Any  person  havinjr  an 
adverse  claim  or  one  subject  to  which  the  ceiti(icat(> 
is  iiot  ai)plie(l  for,  pr(jtect>  himself  l)\-  lilini>;  with  the 
rofristr.ira  stalenieni  of  his  claim  verified  by  aflidavit, 
upon  wliich  the  judjjre  or  master  examines  into  same 
and  disjjoses  of  the  chiim  one  way  tjr  another,"" 
and  in  addition  to  the  precedinji;  powers  further 
])owcrs  are  ^iven  subseciuently  in  the  .Vets  for  (om- 
pellinti  attendance  of  witnesses." 

The  '-e^istrar  master  or  judiie  in  each  and  all 
jurisdictions  on  beinti  satisfied  as  to  th(>  title, 
issues  or  directs  the  issue  of  a  certificate  of 
title  to  the  applicant,  and  tliereupon  the  land 
bec^.-mes  "imder  the  system."  and  is  dealt  with 
as  prescribed  by  the  .\ct  of  tiie  province  <rov- 
ernini!;  th(>  systv'tii,  thou.nh  for  some  period  of  time 


'"  Saslv.  oti:  .vita.  :$1 ;  Doin.  02.  .Sco  itntr  pajic  "U  for  a  ilisou.^sion  as 
to  how  far  tho  judpc  or  in;i.«tor  .slioulil  (;o  into  the  investigation  of 
facta  and  law. 

^'"  In  re  Land  Titles  Art  nn'l  Cinindum  I'acifn'  «//.  Co.,  1  Torr  L  II  ''27 
(full  (•ourt),  at  240. 

'"Sa-k.  .59;   .\lta.  3!;    Dom.  C.5. 

'MSusk.  o7-5S;    .Vita.  :}2-:W;    Dom.  il:i-iU.     Sec  rcid;  p;l^|■  7ti. 

'»Sask.  173-174;   .Vita.  UC;    Dom.  ITS-IT'J. 
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traces  a<  ii  \\«iv.  of  ilir  fornicr  system  Mjipear.  For 
(.xam|')l«'  on  I  lie  lir>t  ccrtiiicatc  of  tith;  tli«Tc  can 
appear  indoiscineiits  or  nieinoraiula  ot  uistnimnits 
not  otlicruisi'  rey;isleral)le  under  ilie  Ad,  sueli  as 
contract^  of  >ale'""  antl  in  Manitol>a  an  old  system 
inslnunent  carries  forward  its  ritihts  and  incidents 
as  tlie  land  pa-ses  und^r  the  operation  of  tlie  new 
.system.'"' 

tM  He  Lm,d  TiiU.-<  Acl  <m,i  C.I'.R..  I  Tr.r.  I..  I!.  -'.:7. 
'<"  Man.  s:i  vro^''-"- 
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J  11.  GENERAL  COMME?^TS. 

5  12.  FUNCTIONS  OF  THE  REGISTRAR. 

■1    Examimtion  of  Instruments. 

I>.  Questions  of  Priority. 

c.  Limitations  of  Inquiry. 

ii  13.  FORM  AND  CONTENTS  OF  INSTRUMENTS, 
a.  In  General. 

Ii.  Names  and  Descriptions. 
<■.  Affidavit  of  Execution. 

§  14.  NECESSITY   OF  PRODUCING  DUPLICATE   CER- 
TIFICATE OF  TITLE. 


§  11.  GENERAL  COMMENTS. 

R('uistr;itii)ii  aiul  its  effect  are  the  oiitstaiuliiii!; 
features  ()t  all  'I'orn'iis  .systems,  i'lider  a  system  o? 
roKistration  of  assurances  or  dcviU  as  distiiiiiuished 
from  registration  of  title,  tlie  rejiistratioir  of  an 
uistrument  ^ives  no  validity  to  th(>  instrument  it.self. 
hut  is  merely  a  notice  to  parties  dealini;-  suhseciuently 
with  the  land:  and  failure  to  rejiister  does  not  iii 
any  way  confer  or  take  away  the  effect  of  the  instrii- 
nient,  e\c(>i)tin<i-  so  far  as  hy  statute  it  is  provided 
that  such  unrejiistorcd  in.strument  shall  not  prevail 
over  a  sub.sefiuent  retiistered  instrument.  Hut  in 
the  Torrens  system  registration  is  tliat  which  jiives 
validity  and  operation  to  instruments'  and  until 
rej-istered  no  instrument  affectint;  land  under  the 
system  i.s  effectual  to  pas.s  any  estate  or  interest  in 
the  land"  exceot  ;is  auain.'^t  t!>e  !u'r-!'i<   •<!•!!:!•!■■•  thf 

—  •  ■         *        ■  •      ■      -•• -v:  -  -^      -  ::*^ 

'  Man.  SI;  .Sask.  60:   Alta    11:    Dnm   71 
'  Alta.  41. 
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sanic^  or  any  ot; 


ate  or  interest  as  a-2;ainst  ariv  hnna 
fidr  transfenH".'  Tlie  <iualifications  ..f  this  p;cneral 
statement  are  (Usci;s>c(l  /n/.s7  i)a<j;e  K.4. 

The  phvsieal  process  whieli  hxes  'he  inuinent  ot 
registration  "of  an  instrument   is.  ui  Manila    >a,   Hu- 
«i.niin"-  and  sealin«i  of  a  memorial  tliereol  mdorsed 
tirer.-m    bv    tlie    n^strar."'     Sueh    instruments    are 
iIh'u    constnu'tively    eml)0(li(Ml    m    the    re-ister.    .a 
..HMUorial  th(>r(M)f  l)ein,-  entered  in  the  re-ister  m  all 
cases  where  tlie  instrument  refers  to  any  land  hy 
sneeifie  <lescription.      In  Saskatchewan    A Leita  and 
the    Duminion.   the   physical   act    which  iletermmes 
the  moment  of  r(-i>   -ition  of  all  instruinents  (except 
grants)  is  the  .ntrv  of  a  memorandmn  thereof  m  the 
reoister  upon  the' folio  constituted  l)y  the  existing 
certificate  of  title."     This  detinition  of  registration 
,v,,uires  a  further  pn.vi.ion   lor  ,he  entry  ot   those 
instruments   that    do   i:ot    refer  to  land  by   speciiie 
de.scripti..n;    .--uch  instruments  are  therefore  saidto 
be  "filed."  which  means  entered  m  the  day  l)0ok.' 

The  registrati(m  of  insfnimeiits  divides  itselt 
naturallv  into  two  headings: 

,„)  Those  registrations  wiiich  result  in  \\w  issue 
of  H  new  certiiicate  of  title,  such  as  transfers,  vesting 
orders  of  the  court,  hnal  orders  of  foreclosure,  tax 
sale  transfer-    sheriffs  transfers,  etc. 

(/I)  Those  registrations  whidi  re.sult  nierely  iii 
the  entry  of  a  memorandum  or  memorial  of  an  mstru- 
inent   on   an   existing  and   continuing  certiiicate  ot 

"in  the  lirst  case  the  effect  of  regi>t ration  so  far 
as  the  act  is  concev.ied  is  merged  in  the  new  certifi- 
cate of  title.     The  instrument  itself  drops  out  of 


•Siisli.tVl. 

*  Miin.  s;{;    Doin.  70;   S;isk.  G(. 

•s!isk.:i7(2);   Aim.  22;   Doin.  45;   Sask.  2(13);    Man.2(m);    Don.. 
'Siisk.  2  (13);    .\lta.  2  (in);    Doin.  2  (13). 


HKCIS'l'IIA-l-IOX 


91 


considoration  except  so  far  as  any  rlaiiii  may  he 
made  1)\-  reason  of  aii\thiiiti;  conlained  tli(>reiii  for 
errors  in  tlie  new  ccrliticate  of  title;  or  sucji  instru- 
ment nia,\-  he  referred  to  afterwards  in  an  action  as 
evidence/  liui  in  the  nivater  nunihcr  of  cases  tli(> 
ri^lit>  of  thr  naitio  are  deteriniia'd  uitli  icference 
to  the  new  certificate  of  title,  and  not  \\ith  any 
fiirtlirr  reference  to  tiie  iiist  i-iiinent  it>elf, 

Witli  leuard  to  instruments  tlie  retiistration  of 
winch  falls  into  class  (//i,  it  juay  he  stated  as  a  general 
pi'opo-ition  that  they  ohtain  e(in;dly  ell'ectively  the 
h(>nclit  of  the  Act.  In  effect,  every  autlioritative 
statement  h>'  fhe  re<>istrar  as  to  an  interest  hein<«; 
rojiistered.  is  e(|uivalent  to  a  certificate  of  title, »  that 
is  to  say  that  the  parties  claiminii  under  those  instru- 
ments, wiiich  are  merely  noted  on  a  cc)ntinuin,n-  cer- 
tilicate.  stand  in  the  same  po.sition  as  to  the  interest 
claimed  as  if  the  certificate  of  title  were  cancelled 
and  a  new  one  i.'^sued  to  them  for  the  interest  or 
ehariic  which  they  have,  suhject  only  to  the  prior 
incuinhrances  and  implied  reser\-ations  appearinii  on 
the  existinjicertifieate  of  title.  The  sections  of^the 
Acts  estal)]ishinf?  the  conclusiveness  of  certificates 
of  title  do  not  limit  the  persons  in  whose  favor  such 
conclusiveness  is  to  l)e  presiuned.  hut  rather  on  the 
other  hand  extend  it  to  all  persons  dealin<>;  on  the 
faith  of  the  register.'"  And  in  Cihhs  v.  .l/^.s.-7 /•," 
Lord  Watson,  deliverinji-  the  judgment  of  the  Privy 
Council,  said: 

"hi  the  rour.>^i>  of  the  arnunicnt  it  was  maintaiiK  d  on  lii.s 
(the  rojiistrar's)  l.chalf  that  tiie  protection  trivcii  liv  tjic  siatuics 
to  proprietors  of  a  mere  interest  in  iand,  >U(1  as  is  ci.iinHHi  hy 
a  statutory  mortgaK*',  whidi  does  not  operate  as  tlie  tmnMcV 
of  a  lejiai  estate,  is  less  extensive  than  the  protection  afforded 
to  pro!)ri"tors  of  the  land  it-.lf.  'rinir  lordsjiips  do  not  find 
It  necessaiy  to  deternine   that    jioint,   although,   prima  facie, 

•Man    ItlO;    Saslv.   17_';    .Vita.   l:!l;    D.mi.   177. 
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it  (Iocs  iipiifur  IM  liavc  \•<^ru  thr  :nt.  iHioii  ..1  tlir  Ad  to  I'-iiifcr 
(lie  >anic  kind  aii<l  dcuivc  mI  Mcunty  upun  all  in  rciw  who. 
transacting-  in  iviiancr  on  tlic  rcy:i>tcr.  ac(iunv  ni  Imt  piopnriiiry 
ri^thts  or  mere  intcrr-l-  in  land,  in  frood  I'aitli  or  lor  valuaMc 
r(7n-i'liTalioii.  'I'lii'V  .•i--uinr.  |,ir  1  he  l»ir!)()Sf  of  llii<  ca-c.  t iiat 
till'  -t;itutc  in  that  respect  ncdsi-  no  di-linction  l>ct ween  these 
two  cla~M-  of  iiroprietor-;  th:it  ihe  M.dniyre'-  inortjiaii.'  rs 
not  liaMe  to  imiieacliinenl  upon  -lound-  which  would  liave 
l.een  unav:tilinu  a^iain-t  a  tranMcr  of  lhi~  hmd  ol.tamed  by 
them  ill  similar  cinannM:incc~.  from  the  -ame  :iuihor.  ' 

llriiistnilioii.  in  tli«'  Tnin-iis  system,  hci-iiu;  tlio 
act  which  liivcs  oiuTntidii  to  iiist  riitncn's.  iviiuircs  a 
nioiv  I'ai'clul  (IcHmiiatiiiii  nf  the  powers  (d  ihc  ivszis- 
trar  in  I'ciiard  li>  sninc  ami  the  iiatufc  f  the  inslni- 
iiiciits  wliicdi  may  he  rciii>lcrc(l  lh;i'>  mdcr  a  niciv 
system  of  fe<ii>l  ration  cd"  deeds  wheiv  i-eiii-ti'atKMi  is 
a  mattiT  of  nolice  only.  Tlie  (|uesiion  'ill  I'c  dis- 
cussed <<n  with  l■e^a^d  to  the  fuiiclioiis  of  the 
i-eiiisti-ar  ;ind  Jn  witli  i-e<iard  to  the  re(iui-ites  o^ 
insti'dinents. 

§  12.  FUNCTIONS  OF  THE  REGISTRAR. 
a.  Examination  of  Instruments. 
Tie  examines  all  instnmients  ])iesetit<'d  lo  him 
for  iH'jiistration.  meaninti.  of  course,  either  personally 
or  1)V  memhei-s  of  his  staff  for  whom  he  is  respcui- 
.sit)le.''  .\  certain  statutoi'\-  discr(dion  as  to  the 
form  and  contents  ixTmissihle  in  mstiuments  is 
given  to  the  reiiisMar  in  Manitoba  (section  S'Mi), 
\vlii(di  discndion,  howexcr.  in  practice  is  not  tiseci 
freelv.  lait  oidy  where  the  reiiisirar  is  satisfied  that 
it  is  a  proper  case  to  jtrevent  hardship,  as,  for 
cxami)le.  where  he  is  satislied  that  a  party  to  a  coii- 
veyance  of  htnd  imder  the  new  system  has  j)aid  his 
nionev  in  ;j;o()d  faith  on  the  streniilh  of  a  convex  ance 
under  the  form  of  the  old  system  ami  is  iina!)le  to 
get  aiiotluM-  one.  l')Ut.  indc^pciidenily  of  that  sec- 
tion, the  retiistrar  mn^t  he  more  than  a  mere  maidiine 

f__    p->v>, ,,....;.,,.■     .i!li!      ;•!.(>/.!.■  ill  r^      111)     I  11  .C  t   C  H  M  1 1  '  11  t  >     With      tllC 

"  .M:in.  m;   .-^iisk.  29  (2);    .\lt;i.    Ifi;    l)<ini.  71. 
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f<)rni>.  ;ui(l  with  tlic  ciMliric'itc  <!l'  tit  Ic  and  (l()riiiiic!it> 
already  in  liis  uiticc.  lie  lia>,  within  the  limits  of 
the  Act.  cci-tain  indiiial  diitio.  The  tcndcncN-  in 
Saskatchewan  and  AllMi'ia  i-  not  'u  cnlarLic  the 
scope  ot'  his  judicial  disci'et imi,  I m  example,  on  a 
refefence  as  to  whether  a  inecjianic-'  lien  I'ecei'.cd  at 
the  Land  title>  oliice  wa-^  on  the  laci'  ol'  it  pfesented 
within  the  time  lof  I'e^istration  pre>ci  ihed  1)\-  I'hc 
Ml  (Ikiiik  s'  I  J!  II  ( }i\h'/i(iiici  .  .\ewland>.  .1..  said:''' 

"I  tliink  tlic  licii  iii.uli'  ii\-  thi'  Iii.lrpi  ii'li'iit  I.uihIht  (  'om- 
pany  >li()ul<l  lit-  rciii-tcrcil  if  it  oilurw  i-i'  r(ini|ili(~  wiili  Tin 
Laiiil  Tillis  All.  I  (Id  not  think  it  i~  :in\  p.ni  m  tiir  i-i;;i>tr;ir'> 
(Intics  tu  cnn-lMir  iii>tiiiinciit~;  tlial  ~linuM  lie  left  lo  the 
courts." 

(  )n  the  othei-  hand,  in  Anstfaii;.,  het'oic  the  I''ull 
Coill't  of  \  ii'tofia,  uiiei'e  the  (inestion  was  which  of 
two  sheriffs  transfers  should  lia\c  i)rioi-ity  and  the 
rejiistrar  .na\-e  as  his  reasons  for  resist erinjj;  the  first 
(n)  that  it  was  !ii>  duty  to  rei^ister  instriunents  in 
the  order  in  which  they  were  lodiicd  with  him  for 
retiistration;  Ir,  that  a  sjjecial  clause  in  the  lease 
restricting-  the  ritiht  of  sale  under  execution  n\'  the 
lessee's  interest  did  not  relate  lo  or  affect  the  re<;is- 
tration  of  instruments  imder  Tin-  Tniiisfir  nf  fjiml 
Staliili.  the  I'ull  ( 'oiirt  upheld  the  reuistrar.  hut  ,<ia\e 
their  \iews  upon  his  duty.  ha\-inii  re,L;ard  to  the  tirst 
reason  ;i;i\-en.     Stawcll.  .]..  said: 

"I?Ut    it'    !ic   ine;int    l!i;it    llii-   .-.cnnil    |-r,'i-(ii;    \\,t-   inily    -ul>- 

sidiary  to  ami  Miiiportiii^  the  fii>t  ;inil  tlial  he  was  simply  to 
ai'cci)t  all  in>lru!iicnt-^  in  the  order  in  which  they  were  luiiK''(i. 
without  rcfci'cnre  .-i-  to  whttlnr  they  wire  \alici  instruments 
or  not.  he  was.  1  Ncnlure  lo  think,  in  error,  and  ii  i>  only  right 
that  he  siiould  lie  i)ut  in  jiossessiijn  of  the  views  of  the  court  on 
tlie  I'oint.  *  *  *  'file  judicial  duty  i<  imposed  on  him  of 
examininf;  into  the  validity  of  in.-trument.-  i)resentfd  lo  him 

"  III  hall  /It  iiiht.t  f.iiml»r<'i}.'ii  .\firhiiiik'i<  Utn,  unri'iiortcil,  July  (>,  VMM). 
*"iiiiiiiiiri'  III  TV  Elihiiii],  2  S.  I,  H.,  lit  p.'nte  17:i:  "Xnr  dni-s"  our  A<-l 
ui  my  (ipiuinn  ciist  upon  liiiu  llic  olili(S:itlon  of  ili'tmniintii;  w  lii'tjicr 
or  uol  iluit  iiisH-umoul  \v  vuliii  or  invalid  under  Donunioii  li'nishi- 
'ii'!i  The  (jUCi^lion  whctlicr  or  no!  slu'  !i-j.'is(r:ir  -ihoujd  .•scccjit,  n 
dofunietit  for  rcKislration  nuist  lip  <l<'t<'rtnin<'<l  l>v  the  pnjvision.o 
of  llic   I.Miiil   Tilli's  Act   aliMU'  " 
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for  n'lii^trai'u.n.  1I<'  is  1o  iiivstifratc  tluin  ;in<i  :ill  the  facts 
present..!  t..  l.im  niul  siy  whether  such  in~t  runients  are  va  id 
or  not  *  ■  '  The  re-i-trar  is  con-tituted  tlic  authority, 
subject  to  au  appeal  asiainst  his  .le.a^ion,  to  .leternuue  the 
validity  of  the  in-trument  as  well  as  thi'  priority  of  re.m^tration 
in  point  of  tirnr." 
IIici;inb(»tluini,  J.,  t^aid: 

"It  is  the  dutv  of  the  re^i-trar  to  rxm-i^'  a  judicial  opiiuon 
on  the  validity  of  "this  proviso;  licin^  invalid  he  could  not  uive 
.■tTeet    to    it."'" 

And  ill  British  ('(>luinbi;i  a  di.stnct  registrar  was 
held  correct  in  construing  a  (luit  claim  dccd.'^"  It 
must  he  kept  in  mind  tliat  t!ie  discretion  here  under 
discussion  is  not  in  reference  to  the  powers  ot  a 
re-istrar  to  (h'cide  on  c(-nilictiii<i  rights  between 
parties,  but  merely  as  'is  judi<'i:d  discretion  in 
construing  instrumentt  . -■  actually  presented  lor 
registration. 

The   functions  of  the  registrar  in   this   respect 

liave  bei'u  much  uiuUt  discussion  in  regard  to  the 

registration  of  instruments  to  and  fniin  incorporated 

co7ni)anies.     'I'lie  statutory  provisions  in  this  regar 

I.    •      ;,i,,,i    ;,.    v;.i^l.-.it <.lui\vm     l^nt    Tiot  i 
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vary.     It   is  provided  in  Saskatcliewan.  but  not  in 
the"  other    jurisdiet ions,    that    the    assurance    fund 
shall  not  be  liat)le  by  rei'son  of  the  imi)roper  use_of 
the  seal  of  any  corjioration  or  company  (section  1")5). 
It  is  open  to  (luestioii  whether  even  this  language, 
which  apparently  distiniiuishes  between  the  improper 
use  of  the  seal  and  actual  incapacity  in  a  company 
to  hoUl  or  deal  with  the  interest  involved,  does  not 
refer  onlv   to   the   formal   execution   of  instruments 
under  tiie  eonii)any"s  seal  and  is  only  dechiratory, 
placing    'he    registrar    in    the    same    position    as    a 
lirantee  under  such  instrument  by  naxin  of  the  rule 
in  h'ini<it  Uritlsli   I'xink  v.   'iufquniKiy'     \i\  i)ractice, 
in  Saskatchewan,  this  section  is  construed  as  absolv- 
ing the  assurance  fund  from  all  liability  whatsoever 

»  Ei  imrk  lioit(l'iS\.'\,.  \{.  t.'iS.  ,,,,,,    ,,    ,o.) 

"  //(  n:  licliiimr  (I'M  Mimwj  and  MiUimi  <  o.  IJ.I.,  Li  H.  <  .  U.  IS- 
'«  ti  !•;.  it  B.  :iJ7;    I'alTinT,  Co.  L:i\v,  .5tli  VA  ,  pane  .54. 
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by  roasDit  of  dcaliiiiis  to  (ir  from  coi-poratio/is,  and 
accordinjily  tlic  rcoistnir  raises  no  (iiicstion  of  capac- 
ity. 'J  he  srction.  liowcvcr.  docs  not  sccni  to 
autlioiizc  tl.c  registrar  to  accept  an  instrument  in 
fdinr  of  a  corpoi'ation  without  some  evidence  that 
the  corporatioii  is  entitled  to  take  under  that  instru- 
ment. In  .Manitoba,  wiiere  there  is  no  statutory 
l)i()\i>ion  on  the  point,  it  is  assumed,  and  in  practice 
re^uhuly  acted  on,  tiiat  the  registrar  must  he  fully 
satisfied  that  a  company  is  entitled  to  take  or  fji,rant 
the  interest  in  (|Uestion  in  any  instrument,  and  for 
that  purpo.si-  evidence  is  recpun^d  to  be  produced  as 
to  the  charter  of  the  comj)any.  by-laws,  and  as  to 
the  })roper  passinji;  of  all  nece.ssary  authorizations, 
exceptui^^  in  the  case  of  ii  .striunents  afTectinji  land 
executed  by  companies  licensed  under  Tlir  Act 
Ii(s/)irtin(j  Lircrmng  of  E.clrn  Prorincial  Ciirjionilions 
other  than  companies  incorporated  under  The  Com- 
Vanioi  Act  (Dominion).'"  The  propriety  of  the 
registrar  demandin.u'  such  evidence  in  ca!<e  of  com- 
panies was  assumed  in  Re  Rochirinul  h'litloml  jJin'sion 
Ayriciilliirnl  Suciittj  by  the  full  court. '■- 

In  New  Zealand.  Tin  Lund  Tainsjtr  Act  /.V,S',T 
contains  (section  IS,"))  a  clause  exactly  similar  to 
Saskatchewan  i  lond)  and  the  Court  of  Appeal  there, 
I lej^a lively,  at  least,  held  that  that  proviso  was 
requisite  in  order  to  absolve  the  r(><iistrar  from  the 
necessity  of  examinin;;-  into  the  powers  of  companies, 
and.j)ositively,  that  the  .section  had  that  elfect! 
Dcalinjr  with  a  ix'tition  to  compel  re,uist ration  of  a 
iiiortjia,ii(>  by  a  comi)any,  W  illiams,  J. .'delivering  the 
judgment  of  the  court,  said:'' 

"Section  IS.")  is  s^ufficieiit  jjiotcction  to  tiie  a^su^;lll(•^•  fiiiid 
il  It  turns  out  afterwards  tliat  the  .seal  was  not  projicrlv  allixcd 
or  that  the  instninicnt  \\:i<  nol  liimliiin."' 

"  1  (\vu.  V,  i!)il,  r.  '.I. 

"  1'.'  .Mun.  L.  U.  6.5.i. 

'"  h\  K„ihu  Valley  Ry.  Co.  mid  Ourri,  8  \.  Z.  T..  R.  C.  A.  52Z 
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On    tlic   oth.r    liMU.l.    ill    (tiHcn^laiKl    himI    X«'NV 
South  Wal.-,  even  in  th.'  nhs-nr.  <;'  Mirl>  Matutmy 
pn.vi.iun.  it   hasluvn  iirl.l  ti.at  ,t  is  n-  ikuI  ..,  tl.i 
nM.i-tr:ir"s('iitv  t..  iiHiuiiv  int..  ..,.■  i>u\mi-  oI  a  •■<»iii- 
iKuiV-'"     On  piin.-iplc.  uli.Tc  under  the  l(Tn,>  ..I  tlic 
\,.t"   iviiistration  itself  i>  the  passin-j;  ..I   tlic  (-Uito, 
it    .reins    reas..nat>le    that    the    n-istfar    MniiM    \]V 
,,„„,„1   ,,,  i,„iuire  whether  <.r  nut    his  inachinery   is 
l„.i,i..  used  l.v  what  for  the  purpose  oi  tlie  Act  i.;,  a 
h-al  entity,  'that  is  to  say.  a  perx.ii  or  rorpora  ion 
(.lUitled    lu    h..l.l   and  disM<,se  of  interests  mhuid.  or 
whether  he  i>  iK'ni-  ask<d  to  h'lul  the  protection  o 
the   \ct   to  mere  nullities.     The  registrar  is  entitled 
to  evi.Unce  in  the  alH<laxr    of  execution  ot   instru- 
ments an.l,  if  desired. otherwis,'.^>  as  to  the  a-e  ol  a 
pa.tv  executing  an  instrument.     This  is  a  'l^^^'^^^^ 
of  the  le-al  status  of  su.'h  i.arty.  dilYoring  from    he 
nuestion'of  the  status  of  a  cori.oration  to  use  the 
inachinery  of  the  Act  only  in  dilliculty  oi  deternuua- 

Into  the  validity  of  one  class  of  instruments 
presi'me.l  to  him  the  re-istrar  is  (\vith  one  excei)tum 
to  be  mentioned'  precluded  from  iiKiuirin^.  that  is 
to  sav,  into  the  varulity  of  orders  o;  a  court  haying 
prima  favir  jurisdiction  ^  oyer  the  matter  ii.yolyed. 
In  the  leadimi  case  of  .t--'/-'  <'<»»l>">i!h  Lniiitcd  v. 
Mvre  Roiliir'  K<>nl  l/mdley  deliverinu'  the  judiinient 
of  the  iudicial  committee,  said: 

■■l,'l,v  nn  incM.i^  loUow.-  tlial  rrror-  in  procciiiuv  •■vcn  in 
malt,.,-  ^^'hv■U  u^  one  sriiso  affect  jurisdiction  ucvd  he  noticed, 
or  ou^ht  to  I.e  notire.l.  In"  other  person.-^  whose  .iity  it  is  to 
act  on  orders  hroujiht  to  them.  It  is  not  their  duty  to  attend 
to  such  matters:  if  it  u.Te,  their  action  would  be  paralyz..d. 
What  they  have  to  look  to  is  the  order  and  it  th.at  is  srood  on  the 

20  ^fuhml  A!<Kurnnrc  Sorirlii  V.  Rajintrar  Caural.   1   (^   I.    J.    177;     In 

ri  livyislriir  Cniirtd,  2\  N.  S.  W  .  22'). 

=.  M.n.  Wi;     S.sk.  1^9;  ^1;"'-  'J-i.  ^'Xw.,...,.u..  ., u-  „.  to 

^■"Thf  HUL-trar  makes  u     luiAnkx-     f '•'''••',;•..    •..;    ,r:,ur. 

iiirisdiclioii      Mclmhim  v.  Ihi  w  and  Sorlon.  1  \\  .  W  .  K.  -'•'•     . 
«  ,'i'h)5)    \    r.  iVfi,  at  ,..B.>  20:5.     Sec-,  also,  I'uhhc  Tru.-<le.  v.  liegislrar 

Crnrnl  ../  I..n,'l,  17  N.  Z.  L.  U.  C.  A.  577. 
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fawof  it.  it  is  their  (lul.v  t.,  nr,  n]u,n  it ;  and  it  iniiM  \n-  tnated 
a.,  a  Miflin.;iit  fouM.latu.u  tor  \vl,at  tlu-v  .lo.  .\.,t  o.ilv  arc  tliov 
pot....,.,  tn.n,  iial.ility  if  th.  ..nler 'turn,  out  ,  a  J  i  ' -n 
m  ,.rnp..rly  oLtauud.  l.wt  if  vvl.at  th-y  do  wn.l.r  it  is  made 
•  MH  UHV..  ,,n  ,,u,..t,..„.  of  titl...  a  titi-  uhiH,  n.i.ht  otiuTwi  . 
'»■  impcaclialilc  inu-t  !.!■  treated  as  valid.- 

_  In     Snskate|i(>\vnii     where    on    ;i    letViviicc    the 

rc-istrnr    ra,>e,|    a>    a    ,■,,,-,.„    a-aiiiM    n-istmi.i;    a 

trans  .r    ,v  unler  „f  ,l,e  ,.,.,„!  ati.l  onler  cotifin.iiiio-. 

mt   lie   ha.     Iin   ..vi.|e,„.e   ,hai    tlie   | .rclit.iitumrs  to 

tlic  sale  liad  luvi,  properlv  taken,   WeMiioiv    C     [ 


<ai(l: 


.    In  my  view  of  the  ..as.-,  ail  this  p,,,of  of  th..  preliminaries 

K.v  n,.    ,een  prop..rly  tak...  i.  a  matter  for  the  eonrf-iit' 

natter  tor  the  reo,s,n,r.     Tl„.  judur  i.  to  determine  whether 

h.-  proper  st.'ps  have  he,  u  taken,  not  the  registrar   .nn.l  wl  e, 

'iH'  judge  says  tl,ey  have  l,een  and  eonhrms^he  sali      nd       .■ 

;;'•''-'  •■""fM-nnnu-  the  sdei.  hi,. Inith  the  re^JMrar.  ,ha.  i<all 
It   I>  nece-.ar.V  h,'  -l„iiiM   have." 

In  .Mai.itul.a.  h.^ucver,  l,y  slatulurv  |,n,visiu„ 
s.rt,o„  .._'  pn.viM.)  the  n-istraris  „<„  iht.s  huttttd 
'>>  atiy  (,f,hT,  ..l)c(h('ii(v  t,,  whicli  uoiil.l  result  in 
the  issue  ..t  a  new  certiilealc  of  title,  until  |,v  his 
own  investio^ui.m  he  has  sati>lie,|  hiniM.lf  that  thr 
'itle   IS  sate   lioldum-. 

.\n  of.hf  to  he  tveomii/,.,!  l.y  <  he  tvf-istrar  nnist 
'H'  an  oii^inal  tital,  ,■  seal:  service  of  ;,  ,,h)v  on  the 
ivfiisti-ar  in  the  same  manner  as  on  the  solieitor  for 
a  party  is  of  no  effect. -^ 

l>.  Questions  of  Priority. 
The  reoistrar  has  no  power  to'detertinne  ,,u,..s- 
"•"i<  nt  .Miuitable  prioriJy  or  otiier  e(|iiities  between 
nistiniiii,i,ts  presented  to  him  f,,r  r.-istr;ition  This 
has  been  laid  down  repeatedly  in  a  number  of  eases 
and  IS  <-.meiu.,vely. settled  by  the  Sut.rem,-  (  onrt  of 
^  ;inada  m  the  ease  of  Wilkir  v.  ./,/////  -•'  That  wis 
aeas<M\h<.retlu-  K.  and  S.  Laml  (•,,n,p,.,ny  executed 

"  C.l'.R.  V.  .1/,;,,,;,  ,s  \\  .  I,    1{    774 

!!o^'('rA7-  •"'■''""•.  (''^•'«'<-^  •^'^^•■"''■r  of   1 
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iiiif;  ■_' 'l',.iT,  L.  K.  i:j;{ 
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transfers  u.favorofth,.pl:u..ifTW,lku..^S^^^^^^^^ 

to  the  dute  of  the  conipl.'tu.n  of  ^^'^  ;'^''"' .  '^ ' .  "j 
before  their  repstration.  an  exe.'Ution  ^^as  tiled 
u.a  nst  e  laiuls  of  the  K.  and  S.  Land  (  onipany  at 
the    u  t  of  JcUett,  the  defendant,  an  ---'t-;' ',"     ^     ' 

r      In  the  case  four  actions  were  eonsoulated   the 
S^ls  bei^.  similar  in  eaeh.     At  f-  t-     ^J^  -  '- 
was  dismissed,  but  on  appeal  O  the  \'ill  \      ^  .^J 
Mo  Northwest  Territories  the  judgment  of    he  trial 

Court  of  ("anada  u.uh'r  the  nan.:^  of  Jflht   ^.  H  dhie 
-  the     nl*'-  "f  ^1"'  I'^'l^  ^'"'""^  •"   the  Northwest   1  er- 
r   or  e       as  aflirnied.    The  <,uestion  In^tore  the  eour 
"rvalv  twofold.      First,  was  the  registrar  ri.lit 
:   o  u'  n.^  to  register  the  tran.^fer.  except  subject  to 
^1  :"or  chaW  of   the  execution   credited,    |md 

secondly,  whether  the  <.xecution  civd.tur  was  .ntit  ed 
tn  «  11  "the  lands  so  as  to  cut   out   the  title  ot   the 

LmiiT     Tl-l>-f-'''^ 

Tm  ula  in  afhrnnn.  the  jud.nu.nt  of  the  court 
1,1  "stated  that  the  reasons  .ncnuithaU-our^^^ 
Mr  Justice  McCuire-vereentuvlv  n-li  .  In  that 
^d;^u.nt,inholdin.lhatwi,h  ,  doubt  the  tra,.s,eree 
iKul.uiuitable  p.i..ity.  .\Ir.  Justice  .\Iev.m--e  said. 

-'On.  mu.t  no,    forfrH,  how.v.r,  ihat  the  Act  is  larHy 
K  ;>«...  givhw  .IIV..  to  r,6hts  .qum.lJ.'  or  o.i„.r«,».. 


•'* 


Ki:f;iSTHATI()\  ^ 

of  them.        '      "'  ''"■  '■"^'■^^'■^^''  ''"^''^l  '^^'t  take  notice 
KiJlani,  J.,  said: 

"I  ruler   provisions    (o 


was  to  U.  found  only  in  a  court  of  eqiutv. 
And  Jiain,  J.,  said: 

iru.n:"in!o';;';^e:^:;,^,,^;Si-''  ^tUl  think,  ..ould  not 
l>ut  ti,.r.pi>t<T,.do;n'r-      •  '"'*  '"  *'^^'  '^i"''  "'  '^"vone 

Killan;:''./"  d'livoHn:  'if  '^%^^'^'^^^-«'-«  /^^,^^ 
'•ouri,  .said:  .mui^uk  iir    ot     tnc    full 

eerti2:a!;:^1;:,^;t'^[rJ'^^,--7;:l  ;<^  ^^  '""-ui  this 

twcutrixwhi,.hc.nal.l,Hli,;Tto\-Hl.T  ^r^''"  ^^  •"'lie  as 

of  payin.  ,l,.hts  and  I .^  ,  s  '!^n  )  ,  '  ,r'"r-''  ^°i;  *''"  f""-"«-^'^ 
of  these  in(M,n.l,ran,vs  1  ,7.v  u ''  "*  ^'^  ''^  ?"*  ^'"^  *"'^'  '•'»«''• 
we  held   thNt   tl,     1     •      '"'"^•''^"«'''<^//"'"/ft6,s-o/;,  7.M    R    172 

no.  .".  .i^ln  o'  tKS;r^'  T'"r^^  "''^  ^'^ '  -^ 

from  tl...  re^-:t,Tcd  titk     ."odortn  !''^    "!*''"''^*'  '-^P'-'^t 

of  .'xeeution  a^ains  ho  .S  1  ?  ""'"■'":'  "■'"■^'"''-  '^  ^^rit 
as  against  an  .dieted  henehd  r^^^^  "'?"'"'   »'""   '''"^^ 

bas  fonn,.  in  the  registe?«  own.'.r  .  "'^^''-^^'-'V^  r.'sistrar 
two  of  th..  i..curnl.rfmceame?'ul  •''.'"■''■  '"^■«"«"^tent,  with 
oppo>ecltothepri;„.iXof  r/^L  P  '  ''^'~"\'  ^°  "'^  ^^''""^ 
-akes  a  eertifiel.te  il'thl^hli^^l^'iS^i^^^.-^^^  -  that  Aet 

in  Saskatchewan  it  was  hold  l)v  tho  fnii  „. 

'■  uoraing  of  an  instrument  read  along 


f u„<-  ...I 

itiai    -Alien-   til 
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with    thr    xrtidli- 


nf    Th>     l."inl    Tilh-<    A' I    iti     pnilll, 


cviiicci!    ;i   iiifi-jii'f. 


1  iit<l(  i((l  :irc()i(l- 
1-    ihc    -aiiic    in 


,.,,,„,,.    „...   tlir    ivfiistrar   ('(Hild    not    rcn^ivc 

(.'vidcnc"  .)t  :i  coiitnirv  intention  so  as  to  kc('i>  aliyc 
the  security  of  the  plainlilf  oti  the  re<,-;ister.  l.nt   the 
court  ah)ne  hml  that  juii-ilietioii  am 
inc-ly.-'      'llie    rule    ill     this    i-eiiald 
Anstraha.  ' 

To   tlii>  ueiieral   rule   iheiv  are.   however,  tiiree 
notal.le  Maiuiorv  exeeptions,      \W  seetion  (V.)  of  the 
Manitol.a    Act     i  introihiccd    :t^    to    executors    and 
administrators  with  will  annexd  in   ls'.M».  and  as  to 
all  cases  of  representatives  or  trustee- n.  l!i(l»»i  lutore 
registering  anv  dealin^i'  with  the  land  l.y  an  .x-cutor 
or  administrator  or  trustee  mider  a  will,  the  dislriei 
registrar  shall  .satisfv  himself  that  such  dealinii  is  m 
accordance  with  such  trust  or  inirposes.     P.y  section 
87  he  is  expresslv  given  the  power  denie<l  him  untler 
the   previous  state  of   the   hiw    as   laid   <lo\\n   in   AV 
M(i.<s(  ji  (ukI  GihsiiH.  .siijn-d.  and  liy  section  14:5  otjhe 
Manitolia   Act   and  the  corresponding  section  97  of 
the  Albeiia   Act,   the   registrar  has  a  discretion   to 
allow   tlie   withdrawal   of  a   caveat    and   permit    the 
registration  in  li<'U  thereof  of  the  insti'umeiit   under 
which  tlie  per>on   on  who>e  Ix'half  such  i'a\ea1   was 
lodged   claims   his  title  or    interest,    jjiovidecl    such 
iust^rument  is  an  instrument  that  may  he  registered 
under  the  Act. 

c.  Limitations  of  Inquiry. 
The  registrar  must  pass  on  the  fitness  of  instru- 
mrnts  for  registration  from  the  material  in  his  oliice 
or  jiroperly  jn-esented  to  him  under  the  Act  only. 
II(>  cannot  of  his  own  motion  gather  information 
elsewhere.  Thus  on  a  referen<-e  to  the  Full  Court 
of  the  Northwest  Territories  as  to  the  power  of  the 

^'Hicr,.  V.  h„„..,h,...  2  S.  I,.  K.  125  (full  court),  !«  }}'  J--^'-  ''^\ 
Hcvorsiiin  1  S  L  U.  24.  S  W.  L.  11.  :540.  Sec,  also,  He  Seaborn  <iml 
Uamberyer,  S  W.  L.  K.  71;    He  Cl'irlim,  1  'IVrr.  L.  It.  282. 

"  Kiaslina  v.  Mitchclson,  3  N.  Z   I-  H   <"•  A.  2111. 
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registrar  to  issue  a  rcrtificaU"  of  title  of  (  xcnipt  land 
free  from  a  n'iiistered  execution.  Wetinore,  J., 
delivering  the  judiiiiient  of  the  eourt,  said: 

"  SuppoM-  tlic  .--iHTiir  pn-ciitr.  ilif  (idcimiciits  and  seeks 
to  have  the  rliarge  entered  und  states  that  the  land  is  not  the 
homestead  of  the  execution  dci)tor,  exempted  iinijer  the  ordi- 
nance, that  Jie  has  another  property  that  i-  hi-  homestead.  T- 
the  registrar  to  run  around  the  country  ami  liiid  out  if  tiiis  is 
true  or  not'.*  I  tliini<  not.  I  thini<  h^  lias  merely  to  receive 
the  paper.-  and  deal  with  tlitrn  as  the  law  directs."'" 

And  wliero  the  question  roniin^  hef(»re  the  Full 
Court  of  Saskatchewan  by  way  of  an  appeal  on  u 
petition  was  as  to  the  rijiht  to  file  a  caveat  against 
laiid  claiiiKd  under  inortKajj;o,  the  patent  for  the 
land  not  heiufj;  i.s.sued,  and  where  it  app(>arod  that 
the  re}>;istrar  had  made  intiuirios  himself  by  letter 
from  the  Dominion  lands  agent,  I'rendergast,  J., 
said: 

"I  may  say  at  once  that  I  will  deal  with  the  matter  on  the 
assumption  that  this  is  ;,ll  the  information  that  the  registrar 
was  i)osse-sed  of  as  I  deem  it  u-eli--  to  take  notice  of  certain 
correspondence  which  he  had  with   the  Dominion  lands  acent 

at  Iluiui.oldt." 

And   Laiiiont.  J.,  .said: 

'"1  agree  with  the  contention  of  the  counsel  for  the  appel- 
lants, tliat  un<ler  our  .\ct,  no  duty  is  cast  upon  the  registrar 
to  make  inciuiries  outside  of  his  own  oflice  as  to  whether  or  not 
an  instrument  is  a  proper  one  for  registration." '' 

It  seems,  however,  to  l)e  an  open  c|ue.stion  as  to 
what,  if  any.  jiu-isdiction  the  registrar  has  to  act  on 
extraneous  evidence  coming  in  fact  before  him. 
cither  throusih  hi.s  own  efforts  or  incidentally,  which 
would  .show,  for  cxami)l(>,  that  a  fraud  was  being 
committed,  or  that  an  improju-r  registration  was 
being  atleni])!*'.],   which  might  result  eventually  in 


a  (daun  asfaiiist   i\,.^ 

'"  Re  CInxton,  1  'Icit.  I..  I{  2S-i  [,t  "^SS 

"  Re  Ehhinq,  -1  S  L.  ;{.   if,7.  ,.„  '];()  .„„i  ,7;j_ 
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as  Stated  in  an  Australian  case,  "has  a  duly  to  pro- 
tect the  a.ssiiraiice  fund,  and  not  to  allow  it  t()  be 
subjected  to  risks  which  may  be  avoided."  '-'  The 
C\)urt  of  Appeal  in  New  Zealand  lias  indicalcd  that 
even  where  the  duty  of  the  registrar  is  adnuttedly 
jMirely  ministerial,  some  elTect  may  be  <>iven  to 
notice  of  improprieties.     They  s:iid: 

"Till-  duty  01  the  rc^i-trar  to  issue  a  certifu-itc  ot  title 
upon  receipt  of  a  warrant  from  the  Clovemor  is  merely  niinis- 
lerial— and  his  duty  to  register  transfers  upon  such  eertitieates— 
at  all  events  .10  lonij  (i.s  lie  /kj.s  no  tiotur  thai  (hey  have  been  wrongly 
issued — is  also  ministerial."" 

The  cases  seem  to  establish  a  very  ponsid(>rablc 
discretion  in  this  n-irard  in  applications  to  l)rin<;  land 
under  the  Act,  and  in  some  respects  at  least  there  is 
no  "distinction  between   the  first  rej^istered  owner 
and  any  other,"'  =  and  it  may  be    ur-ied.   therefore, 
that   there  is  no  di>tiiietion  between  the  power-  of 
the  reuistrar  on  presentation  of  papers  for  registra- 
tion in  th''  ordinary  w.ay  after  a  certificate  of  title 
;iiid  01,   ,11.      '.liiiKtl    tiiplieaiion   for  a  c^-*^ficate  of 
title.     On  the  other  hand,  tlie  doctrine  01  ,iie  invio- 
lai)ility  of  the  assurance  fund  may  l)e  pressed  too  jar. 
The  assurance  fiuul  is  itself  a  (h'viee  to  render  the 
Torrens  system  practicable  and  easily  workable,  and 
to  unduly  extend  the  powers  of  the  rejiistrar  to  pro- 
tect this'fund  is  to  jireatly  limit  the  uselulness  of  the 
very  system  it  is  desijiiunl  to  assist.     It  is  further 
evident   from    the   i)rovisions   of   the   various  Acts 
that  a  much  mor'^  extended,  rij^orous  and  judicial 
intestisation  is  expected  in  cases  of  ori;:inal  applica- 
tions than  in  cases  of  subsequent  reiiistration.  where 

"  I- 1  parte  Bowman,  7  V.  L.  11.  M  I ;    Hiiiiti-r,  :iS:!.     Sec,  also,  Re  Xelson 

Br,-.r...r,  N.  Z.  I..  R.  S.  (".  Ill 
*'  I'uhlic    'I'ru.'ihe    v.  Rcgintrnr  General  of  Land,  17  N.  Z.  L.  II.  C.  .\. 

.577,  at  r>'Xi 
"  Assets  Co.  lA'l.  V.  Mrrc  Roihi,  (1905)  A.  C,  at  202. 
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subjoct  to  th<'  rules  now  undor  consideration,  the 
duty  of  the  rc<ristrar  is  more  lartidy  niinislfrial  and 
the  "assurance  fund  must  take  its  clian''e." '"' 

§  13.  FORM  AND  CONTENTS  OF  INSTRUMENTS. 
:i.  In  General. 
Ilavinjf  considered  the  (piestion  of  the  fitness  of 
instrufueiits  U-.v  rcy^istration  from  the  poii.t  of  view 
of  till'  duii(  s  of  the  registrar,  it  remains  to  consider 
the  same  (juestion  from  the  point  of  view  of  the  con- 
tents of  the  instruments  lhemselv(>s. 

Thr  insttunicnt  must  he  one  "whose  rejristratjou 
is  provided  for  atid  in  form  and  execution  conforms 
to  the  re(iuiri'ni;:.;s  of  tiie  Act.""'  In  .ManitoI)a 
this  is  subject  to  the  statutory-  pro\ision  for  the 
allowance  of  variations  as  found  in  ihc  provisions  of 
.section  S;i  of  the  Manitoba  Act.  In  tiie  A'e/-.'///rc.s/ 
Tib  plume  CoDipdni/  case  ''''  a  niortuaiic  was  i)res(>ii(ed 
for  registration  attached  to  which  w.is  an  iiisl  runiciM 
called  a  mortvasie  trust  {\vvi\  wiiich  was  referred  to 
in  tlie  niortua^e  ;is  anne.\e<l  to  and  embodied  in  and 
made  part  of  the  inort'zatie.  In  the  trust  deed  the 
mortiia-ior  did  "tirant.  and  eoiucy  unto  the  trustee, 
etf  ■'  and  furtheitnore  included  all  tiie  lands  which 
the  company  had  or  niijiht  acfpiire.  Kej^istratiou 
of  this  instrument  was  refused  by  the  re<;istrar.  his 
decision  alfirmed  by  the  master  of  titles  and  hi.s 
deci.sion  ajiain  affirmed  by  the  Full  (  ourt  iSask.),  on 
the  uround  that  to  reiiister  t  his  instrument  would  be  to 
ignore  the  provisions  of  The  Land  Tills  Aet. 

The  effect  of  forms  was  fully  discussed  b\-  ihe 
Full  Court  of  Saskatchewan  in  Re  M.  h'limchj  Co. 
ami  Rerii.stnir  of  the  S.  L.  H.  l).  In  that  case  an 
instrument  presented  for  reiiistniti(Hi  contained  first, 
an  aiiTcement  to  give  a  mortgage  upon  the  land, 
describin.ti;  it,  and  tiien  concluded  with  words  in  the 

"  h'.   Innntr,  .'j  N.  Z.  I,.  11.  .S.  C.  CV. 

»  /'/  rr  SnrthwesI  Tdc phone  Co     .!  niled,  2  S.  L.  H.  371>. 

"  17  W.  \..  \i.  100. 
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form  of  a  statutory  incuiuhrancf  iucuinlHriim  "tho 
said  land  for  t'lc  hciictit  of  the  said  coinpany  witli 
the  said  sum  lo  lir  paid  as  al)()V('  sot  forth."  Uciiis- 
tration  of  this  instrument  was  refused  by  tlie  rei!;is- 
trar,  on  petition,  by  tlie  master  of  titles,  and  on 
ai'-pi'al.  by  the  full  court,  on  two  ^founds:  lirst. 
that  in  the  circumstances  of  the  case  it  was  not  a 
j)roper  case  for  the  use  of  the  incumbrance  form, 
with  which  <i;r()unds  we  are  not  here  concerned;  and 
secondly,  because,  in  any  case,  the  instrument  did 
not  comply  with  any  form  ])rescril)ed  in  the  Act.  It 
was  held  that  under  The  Land  Tilds  Art  compliance 
with  the  forms,  "or  to  the  like  etTect."  was  mandatory 
and  not  directory,  and  that  the  document  in  (luestion 
varied  from  any  form  jirescribed  in  a  matter  of  sub- 
stance l)y  reason  of  contaiuinu:  "an  e(iuitable  mort- 
gaj^e  carryin;.':  with  it  riiihts  and  remedies  not 
obtainable  under  a  simple  incimihrance  in  Form  J," 
and  con.se(iuently  that  the  instrunu>nt  was  mislead- 
inti  to  anyone  not  traiiutl  in  the  interpretation  of 
legal  documents. 

"The  iiHi)rt'>sion  that  :i  ixTUsal  of  th(>  (locunicnt  would 
create  would  lie  that  it  was  an  agret  meiit  simply  that  he  would 
fiive  a  inortKaRi'  when  ealle<l  u])on.  and  not  that  it  was  in 
itself  a  ref^istenil'le  incumhraiice  upon  the  land." 

This  hoklinji;  su««;f>;ests  a  rule  of  construction  for 
instiiinients  under  Tiw  Land  Titles  .1,7  which  if 
carried  tt)  its  lotiical  conclusion  would  he  of  radical 
and  far-reachinji  effect.  nan>el>-,  that  a  test  of  the 
fitness  for  rc<iistrati()n  imdcr  the  Acts  of  an  instru- 
ment shouhl  be  its  read\'  intclliiiibility  to  the  lay 
mind. 

Somewhat  alon.ti  the  same  lines  was  tlie  sug- 
gestion made  in  !i  recent  judntneii!  of  the  majority 
of  the  Fidl  Court  of  \e\v  Zealand,  where  it  was  said: 

"The  oiijecl  ul  the  .\ei  wa^  in  iDiiiaili  \\itiiu'i  it-  iOiir 
corners  a  complete  system  which  any  intelHge;it  man  could 
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liml.T-tami  a.i.l  ulm-h  roiild  he  ,.,,rri...l  info  ..ITrrt  in  nrictice 
without  the  intervontion  of  persons  .kill..,!  in  thv 


law. 


'  .IS 


Hilt  fortunatdy  no  such  nilr  ,.r  cun.^trucMc,,,  has 
as  yof  boon  ui.rquivorally  Jai.l  ,ioun.  1„  the  Full 
Lourt  of  \ictoria  it  was  said: 

"I  <io  not  l<n,,u  wliat  (},<>  policy  of  tho  statut  i.  .ATont 
Z  I  /r'"f  "■  ''.-':""•'"■!'••  •■ondu,.,..l  from  flu-  statute  itsHf 
■•'n.i  Ju.lKU.K   roni  it  I  ,lo  not  tluniv  there  has  Leen  any  intrnt  on 

r;:;;::;;;  ;:,^;:';,n;s ''3^  ^^^^^-^  --^  •-  torca 

In  .Manitoba  the  only  iv,„,.rt..d  case  under  The 
Hm(l  ropertjj  Ad  of  a  discussion  of  the  forms  is  tiiat 
of  Gharry.  (,rrnK^"  In  that  case  tho  d(.fcndanf  the 
owner  oj  th.  land  subject  to  The  Real  Pmpcrt,/ AH 
oxe.ufcd  a  hase  according  to  the  form  -iven  in  The 
A^trc^pulnu,  Short  Fann.  „/  I„!.„tnre,  except 
that  n  purnorted  t.)  be  nuulr  i„  pursuance  of  The 
Ad  >r,sprd»,y  Short  Forms  nf  F.asrs.  KUl-nn 
•'..  thouiihl  tlmt  !hc  instrument 
instrument,     lie  .suid: 

s„hf ?.',•''.!'"'■"'"  '"""'  "'•''   ""^'  i">'nnn..nt   in  <i,iostion  wa<, 
M     o    l^^I  .^o..tormi,y  with  th,.  forn.   in  Sei,,' iule  AL     ? 
nrL    1    T:  ''!'''  »'"'  I'-^'^or  as  register...!  owner.  <.tc     as  in  (ho 

ncnn-e    u\  thi>  ui-triirnent.     The  instrnmonf  !■  .,  \u\) 
.xtende,!  ,.,j,  snlMantially  the  slnu.;"  Jh"        '  ''*^'"  """ 
"■'-IH-cts.      11,(.    i,j,.,n    .sivs    that 
insert  eil." 


was  a  HM-isterable 


sixrial 


111  all  inij)ortant 
eoveiiants    mav    be 


currmii 


I   l')ain. 
said: 


••'lid  uiih  him  Dubuc.  ('.  J.,  con- 


AV,/,Zi';o!;''7.r';;':',"^'  ''"'■*■  •"'""  ••'■^-^'■'••■•l  un.ler  T^c  Lands 
registration.  ' 


.       .  '     'ifS'-^ll.ll 

<l    It    lifcn   presented   for 


'"'  F<Ik  v.  Knoirlr.'i,  •,>il  \  ■/  r 
•'  Cliiiinlqi  V.  Finhrao:  ',  \  I 
"0  Man.  L   R.  322. 


lluni(  r,  '.IS,  lit  p.igp  117. 
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Fonr.s  havo.  under  some  ^'j^tutes   been  lu  d  to 
be   "inserted    nu-rely   as  examples   ^^n(     o  b      o   be 
followed  implieitiy  so  far  as  the  ^■^;;  -  ^^  ^     ;^^^ 
nviv  nerinit  ""  but  under  lorrens  Act>  as  tic  u»uu 
cuts  take  dteet  not  by  virtue  of  the  use  ot  ordmaiT 
c  H    euuKin,  words  but  by  virtue  of  statutory  el  ect 
^hen  theni    the  rniuirements  as  to  toUowm^  foims 
nrov  ded  are  more    triet.     In  the  Lirerpool  Borough 
'^^::};TCnrr:^  on  appeal,  -^-re  the  qu.^um  was 
as  to  the  validitv  <if  a  mort-a-e  undei  i/u  Vi't'T^" 
^uppin,  Ad  IS^i-i,  seetion  5o  thereof  provides  that 

.'A    r..,i^t..n.a    ship    uhcn    <f  l^'  .[f^f^,;  llultrS 
shall  U-  =-'0-l-^!«j-  ^'^^^.ri    lo  ^."n!i    a;!!  lall 

i;;;r;.,s;.n.;';h^  ;;;;i;"^s  ^uhi-ji' ...  if  ana ..  attested 

by  olii'  or  more  wilmwcs. 

The  I. "1(1  ( ■liaiirollor  uii  ii|)l)C-:il  Hiu'l: 

tiS;  .V  :  n  nv  •Ut!^.ii.i  to  tho  whoU.  soo,K.  of  the 
St,  ut  o  1.'  .■on>Uu;..l.  ].ookin«  to  tho  .r.at  p. .cul.ant.es 
S  le  foi-m-.  of  transf<r  and  niort-age  h.-rc  rcqu.n'd  a,.<l  he 
nur  oJ  cl^h  V  w.-n-  lo  s.tv...  1  .•a.u.ot  . iouU  that  the 
iSsbtun    toh.a   .hat    .iH-   :m.l   nn  n.lHr  lurn..  w-n'   to 

1  1     M 

'  " 'bv  Thr  Hill.<  nf  Sahs  Art  1S7S  Aiii>ii,Iment  Ad 
inEnglan.l,  a  tnnn"  ol'  bill  of  sal.'  made  o.-  l^ivu  by 


•1  n.nlhll  V.  (lihhs.  5  M.  &  C>.,  nt  Ot'i. 
««  7  .!ur.  N.  H.  loO,    17  ami  IH  Vi.-l.,  c 
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way  of  security  f.-  payment  of  money  was  set  out 
and  It  was  pro\  -d  by  seetion  9  tliat  the  bill  of 
sah'  shall  },e  voi<  unless  made  in  accordance  with 
the  form  in  the  schedule  to  the  Act.  Under  this  Act 
par  les  have  been  held  to  a  very  strict  compliance 
with  the  form." 

I.'   Thorn,,  y.  Krllir'^  the  House  of  Lords  laid 
down  rules  for  the  test  in-  of  instruments  as  to  their 
compliance  ^\lth  the  forms  in  The  Bills  of  Sales  Ad 
Lnnl  iitzjrerald  said: 

I  -iu  not  thnk  that  the  logislafuro  intomlrd  I,v  the  words 

in  acconlamT  with'  a  literal  .onformitv  with   th".  ^tatu^or^ 

orm  of    1...  l.,il  of  sale.     I  a^ree  with  the  view  of  Lor,   Justice 

ow..„.    hat  tt  IS  suflio  .nt  if  the  bill  of  sale  is  sub.stan  ialfy 

in  a.eunlance  with  and  does  not  depart  from  the  prescribed 

form  in  any  material  respect."  prcsc  riuta 

And  l.oid  Alaciiaghten  said: 

"It  has  been  held-and  I  think  ri-htlv-thaf  section  9 
does  not  require  a  bill  of  >ale  to  be  a  verbal  and  literal  tran  cript 
Of  he  sta  utory  torin.  The  words  of  the  Act  are.'in  a  cordanS 
^  th  the  forns',  not  -m  th..  form.'  Hut  then  eomes  th..  .mestion 
^vhen  IS  an  instrument  which  purports  to  be  a  bill  of  sale  not 
m  accordance  with  the  statutory  form?  Possiblv  wh,.n  it 
departs  from  the  slat.itory  form  in  anvthinfi  ,vhich  is  not 
Pier..ly  a  matter  of  v..rbal  .liff     .„ce.     (Vrtainlv  I  >hould  Tv 

^'Zr  .Si^lrJ,™;" /^  ^»^!!"^->-  ^--  i"  anytlnn,  which 
IS  iii.ir,  ,  u.iisiic  ol  ttiat  loim. 

I-.u-.l  Fitz-erald  stated  that  he  did  not  wish  to 
be  taken  a.s  adoptin-  i„  all  its  terms  as  affordiu"-  an 
incluHve  as  well  as  an  exclusive  test  the  rule  of  con- 
si  ruci  urn  as  laid  down  in  Kv  parte  Skuifonl  hv  the 
Court  ot  Appeal  there  as  follows: 

"Its  diverKence  only  becomes  substantial  or  material  wl„-n 
It  IS  calculat...!  to  Rive  the  bill  of  sale  a  1..;,m1  cons..„u,.i, c. 'or 

^"i  :ir.  wnT  trr  ""'"r^  \'r  'Y  -•-■•^--"•i  -"a-i'io ,[ 

wmn  drawn  in  th..  form  whicli  has  been  sanction,..!      *     *     * 
We   must    consid(.r    wlu'ther   th.'   instrument  as    drawn    will 

^^^  I.J.....K,  ...  I,.  ,f.  (J.  n.  „,.„.    M.^.^ii^  y   Siriuyci;  .".a  h.  .'}.  .^.  n. 

"  'r'lomns  V.  Kelly,  58  L.  J.  l^.  li.  M. 
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by  virtuo  of  citlur  atlilition  or  omission  have  any  legal  offcct 
which  citlicr  ro<'s  beyond  or  falls  short  of  that  which  would 
result  fidin  I  he  statutory  form.'' ^•' 

A  covenant  by  a  mort^ajior  to  (li)scrvc  all  the 
nilos  and  by-laws  of  a  loan  conipany  would  not  have 
the  effect  of  ineorpoi'atinj;-  them  in  the  mort<j;aji;e.''* 
A  niortpiaji'e  eonveyinjj;  the  estate  to  the  inort ^;aji;ec 
and  eontaininfi  a  habendtim  clause  was  refused  I'ei:;- 
istration/'  And  whei'c  a  five  year  lease  to  a  bank 
contaiiunl  also  the  provision  that  "for  \\ic  better 
seeurinii  of  the  said  Northern  Crown  Hank,  tlie 
peaceful  enjoyincMit  of  the  >;tid  term  ami  the  repay- 
ment by  w;iy  of  rent  of  the  moneys  so  ad/anced, 
the  company  morttiaiies  to  the  bank  its  estate  and 
interest  in  the  lands  abo\-e  described."  the  n-aster 
of  titles  in  Saskatchewan  properly  h"l(l  that  the 
instnnnent  was  neither  a  lease  nor  ;i  mortiia^e  in  the 
form  of  the  Act,  but  a  combination  of  instrmnents, 
and  not  a  sintilc  instiument  in  any  form  provided 
which  it  was  possible  to  register  bv  a  sinule  rciiistra- 
tion.^" 

The  result  of  the  cases,  havini;  in  view  also  the 
provisions  of  the  interpretation  acts  of  the  various 
jurisdictions,"  seems  to  be  fairly  summed  uj)  by 
Lamont,  .].,  in  h't   Umtuly  and  Ixcijistnir,  anti  : 

"An  exaet  vertial  compliance  is  not  necessary,  hut  the 
docvunent  must  he  in  substance  the  same  as  the  form  pre- 
scribed. .\nd  it  is  not  tlie  same  in  substance  when  the  divor- 
;ience  in  form  gives  to  one  or  more  of  the  parties  to  it  rights  o. 
remedies  or  imposes  upon  them  duties  or  obligations  wliich 
would  not  result  from  tlie  u>e  of  the  i^n-^cribed  form."^" 

"  In  re  lS,irhii;  K.r  fxtrlc  Slaiifonl,  55  I,.  .1   (^>    U.  :U1 ;    17  (J.  H.  I).  259. 
*•  AV/Zi/v.  Colimiul  Invcslmitit  Co.,  ■'{  W  .   I..    H.  iY2;    W'llkins  v    Ikane 

ti  N.  Z.  b.  U.  t_>5. 
*'  Hi'  !<i>iiknnc  iiii'l  Enxlirn  Tninl  Co. 'a  Mort(inii<\  1.1  W.  L.  R.  t):57. 
^  Hi  (I'nitI  Wi.fl  Fiiniifiin  Co.  iiitil  Xortliirn  Cimni  lio/iL's  Ara.sc,  Nhister 

of  Titles,  .Sii.sk.,  istli  i)c(..  l<»10,  and  (•(,iiii);iic  l{,    Riimdii  Co.   and 

RiqiHlmr,  17  W.  L.  U.,  ut  1(17. 
"  H.  S.  S.    1<M)0,  r.   (1,   §  <i  CiSl;    R.  S.  M.  1<.I02,  <■.    S<),  §   .S;    R.  S.  C. 

I'.HMi,  c.  1,  5  :ii  (Mi;  i'.ioa,  .vh:i.,  c.  ;>,  s  7  (;iiti. 

'»  17   W.    L.    R.    100  at    Kii).     Compare   llalsburv    L;iw.s  of   Knulanil, 
\  el.  ;{,  pane  ;!5. 
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1>.  Names  and  Descriptions. 
'I"Im'  iii-truinnit  iiiust  he  t(cliiiic;ill\  corrcrt 
ac-coniiii.ii  to  the  iccoids  in  ilic  land  titl(-s  (.fficc, 
tliut  is  to  sa\ ,  all  natncs  and  dcscfiplions  of  pcr-ons 
and  all  lands  concci-ncd  rnu-t  lie  capahlc.  Iiv  means 
of  the  MapiTs  pfcscntcd.  of  idem  ilicat  ion  with  '!ie 
corr<'sp()ii(lin,u-  names  and  de^ctiption-  on  tiie  |■e^■- 
ist(>r.  Inr(\ii;ii-d  to  i  he  ideni  it  xof  i  l,e  makeisof  iii>tfii- 
nicnts  wiili  t  he  retiistdvd  ounei'>  of  t  lie  interest  dealt 
with,  the  leiii-tfaf  in  Maniiolia  reiiniics  al[id;i\-its 
in  I''oi-m  2.  A  pp.  (  ',  imdei-  -ection  Mi  of  the  Act.  and 
III  this  allidavit  it  must  he  distinctly  stated  wiiether 
the  party  is  reiiistered  owner  or  is  only  .'utitled  to 
l)e  rewi>tered  owner.  The  same  alli(l'\it  ha-  been 
api»roved  of  for  ii-e  in  Saskatchewan  lo  satisfy  the 
ret;i-lrar  a-  to  -mall  \ariat  ion<,  for  example,  to 
show  th.'it  an  initial  on  the  reu,ister  stand-  foi-  a 
certain  nany.''  The  descrii)tion  of  |)i-op(it\-  mii-i 
he  capable  of  e.\act  idem  ilicat  ion  with  the  descrip- 
tion in.  tho  certificate  of  title  '  and  particiilarlv  the 
instniinent  must  i)e  rcfiislerablc  as  at:aiii-i  every 
part  'f  the  propertx  and  every  intcresi  descril)ed  in 
•t-  111  /o  .\<iiihinsl  T(l>  phone  ('t)tn/>inii/  Llinitiil, 
(wU\  the  trust  deed  -tated  to  be  embodied  in  tin- 
mortjiaj-y  purported  to  mortiiaiiv  all  nr  am/  of  the 
lands  of  (he  companv.  \ewlaiid-,  .1..  deliverinu; 
the  jud^inent   o|   the  full  court,  -aid: 

"1  think  it  would  lie  unncci-sarv  In:-  tiir  to  discu.vs  what 
woulil  l)c  tiiccfTcct  (if  the  registrar  i'i;nuriii}i  the  .\rt  and  ronistor- 

inn  an  instrument  such  as  this  one.      I  u 1  only  -ay  tli.at  for 

his  action   tiic   ;is-urancc   fund   would    he   rc-ponsil.lr   and   ;i 
suliscciuent  transfcr.'i'  of  tiie  mort!-;ijic.  if  not   the  mortgagees 

tliemsi.|v<'s,  mijrht   liavc  .an  .action  auainst   that   fund  I ause 

the    registrar   did    not,    wh..  n    he    rejtistered    the    m-trument. 
rcRistcr  it  against  all  the  jiroperty  of  the  mortKairors.  m  the 

event    of    tlie    .-pe(ilir;illy    (ii-v,.|il  ,,•(!    l:ind-    not     iicimr    ,.,;i    ;||,.j,. 

prop(  iiv." 

"',{'   K'xl^  ■'^forlfinfl'.  Ma>lri-,,r'ritl,.s  .S:i.kj    IIU,    1),,.,  I'.Ul. 
"  liormoH  V.  KolosoJT.  I.')  W  .  I,.  U.   |'.i7. 
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This  case,  therefore,  so  fur  as  Saskatchewan  is 
concerned,  nnist  })e  taken  to  expressly  ovvTuIe 
Ke  (jr((}|.<<hillt^.^  and  Aimricdn  Ahdl  Engine  and 
Thresher  Co.  v.  Xohle,^^  in  so  far  as  tiiey  approved 
tlie  registration  of  a  docununt  as  against  part  of  the 
land  deserii)ed  therein  only.  And  the  practice,  and 
undouht(\dly  the  prop(>r  practice,  is  both  in  Alljcrta 
and  in  Manitoba  as  in  Saskatchewan.  All  reserva- 
tions and  exceptions  siionkl  similarly  lie  ins(  rted,  so 
that  a  party  holdinji  a  n>^istered  instrument  may 
merely  read  his  instrument  and  know  without 
searchin^f  th(>  register  that  he  has  a  reiiistered  interest 
in  all  the  property  described  in  his  instrument.^-' 

There  is  one  exception  to  this  jicneral  rule  in 
practice  (outside  of  Manitoba,  where  section  S4  is  an 
express  i)rohil)i)i()n  i.  which  is.  that  wliere  an  instru- 
ment refers  to  land  in  n-ore  than  one  land  registra- 
tion district  it  may  be  registered,  on  the  practical 
ground  that  no  iKT.son  can  claim  to  be  misled  bv  the 
non-registration  of  an  instrument  against  land"  out- 
side of  the  territorial  limitations  of  the  district  in 
whicli  the  instrument  is  registered.  In  |)ractic(\ 
the  registrars  adopt  the  wise  precaution  of  indorsing 
on  the  certificate  of  registration  of  the  instrument, 
a  limitation  to  the  land  in  the  registration  district  in 
question  only.  The  registrations  of  this  sort  were 
approved  in  Saskatchewan  on  a  reference  to  the 
master  of  titles.'"' 

As  a  sub-rule  to  that  laid  down  in  the  preceding 
paragrai)li<.  it  may  be  said  that,  as  a  safe  rul(>  of 
practice,  the  registr;ir  i^  not  only  de;tling  with  the 
present  instrument  before  him,  but  may  look  ahead 
and  take  into  consideration  that  he  i-  cre.'iting  inter- 
ests which  he  may  subseciuently  have  to  deid  with, 

"  f/^(-rccnslM,h    a   Trrr     I..    U.   -.'OS;    Anunmn   Ahelt  Engine  and 

"  Rus.siil  V.  Tiic  liiqislrnr  lUnirnl  of  LnntI,  '_'<)  N    Z    1.    1{    ('    \     IT'S 
"  /?*•  »>'>//'/  nnd  Mannfnclnrcrs  Life  Jns  irance  Co.  .i/or/oaoc,  Ma.st("r"of 

I  lllr:-!,    .Usi     .Mlirc'fl,     HU(t 
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and  he  may  roquiro  precision  with  that  end  in  view; 
thus  it  is  submitted  that  a  registrar  would  hv  justified 
]n  refusing  to  register  a  transfer  or  a  mortgage  to  a 
transferee  or  mortgagee  where  initials  only  are 
given,  or  wliere  an  address  and  description  is 
omitted,  or  he  may  refuse  to  register  an  instrument 
in  favor  of  a  partnership,  as  it  is  no  part  of  liis  sub- 
sefjuent  business  to  inquire  as  to  whether  all  members 
of  the  i)artnership  have  executed  any  subsecpient 
mstrunients.  I'or  convenience,  where  descrii)tions 
by  metes  and  Ijounds  would  be  cumbersome  and 
render  his  office  liable  to  iiiistake  in  subse(}uent 
deahngs  with  th(>  land,  the  registrar  may  re(iuire  an 
owner  to  file  a  i)lan  of  the  land.^« 

c.  Affidavit  of  Execution. 
_  The  instrument  must  be  properlv  attested  and 
verified  l)y  an  affidavit  of  execution.^'"    In  Manitoba 
the  requirements  of  an  affidavit  of  execution  extend 
only    to    instruments    executed    by    the    registered 
owner,   but    in    the  other  jurisdictions   the   reciuire- 
ments  extend  to  all  instruments  exce})t  those  falling 
under    certain    specific    exceptions,    and,    therefor(>, 
include  instruments  such  as  mechanics'  liens,  which 
in  Manitoiui  Vvould  re(iuire  nothing  further  than  as 
provided  in  Tin  Mi dntnirs   ,niil  Wat/c-Juirncrs'  Lien 
Ad.     In  the  jurisdictions  other  than  .Manito!)a,  an 
in:  ;v  .ment  executed  under  seal  of  any  cori)oration 
is   one   of   those   specifically   exempted    from    being 
attested  by  a  witness  and  accompanied  liy  an  affi- 
davit (if  execution.     In  practice,  however,  without 
specific  statutory  provision  it  is  held  in   Manitoba 
that  the  st^^l  of  a  corporation  proNcs  itself  and  does 
not  r(>quire  attestation.     Tiien>  does  not  <ecm  to  bo 
an  authoritative  judgment   upon  whether  or  not  a 
corporation    is    necessarily    so    e\(.m|)ti(l    fi'om    the 
reciuu-einont  of  attestation,  but  the  weiij:ht  of  opinion 

«;  Man.  C.l,  (VJ;    Sa>k.  TH;    .\lta.  oli;    Doiii.  SA. 

»■  Man.  Mi;   Susk.  13!.  IH.i;   Alta.  102,  103;    Ihnn.  Mil,  141. 
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seems  to  !>"  in  i'a\(ir  of  ihc  view  ili;it  it  is  so  ex- 
empt od."  'I'luMUK'st  ion  of  ihc  fi^iit  ot'a  corporation  to 
execute  an  inst  runicnt  as  d  >tinci  tVotn  w  het  Ikt  t)r 
noi  siK  ii  cM'culion  lia>  ixcn  pi'opciiy  cltccird  lias 
alreait\  Ix'cii  ((ni-iilcicd  '  pa<ie  !)1).  .\>  to  the 
maniKi'  oi  txcc.ilion.  "il  ina>'  he  open  to  (|iiestion 
wlietlier  the  ic!i;istrar  should  not  accept  a  docutneiit 
uiidci'  the  seal  ot  a  <'orpoi'al  ion.  even  w  heir  it  does 
not  lia\('  tiie  siiiuature  ol  an\  III  its  olhcci's."  '  |>ut 
\hv  seal  must  l)e  a  scah  W'licic  the  tc-linionium 
ehuise  to  a  niofp^iaue  li>'  an  incoipdia'cd  association 
read  "in  witness  wliereol  we  hy  our  pi(-~ident  and 
seerrtaiy  iia\c  hereunto  sul)scril)e(l  oui'  nann's  ami 
affixed  our  seal-  this  'Avd  day  of  Ma\'.  ISU'.),"  and  the 
instrument  was  siiined  1\\'  the  ])i'esident  and  secnlai\\' 
and  opjjosite  to  the  name  of  each  a  small  conunon 
rod  seal  was  pasted,  and  there  was  an  atlida\it  of 
the  >ul)scriliin}i  witnesses  verify iiiti  the  execaition  by 
the  president  and  seei'etaf\'  and  vefifyint:;  the  fact 
that  they  fcspcctix  cly  ^^('t•(•  tlic  pi'oidcn!  and  seere- 
tai'y.  the  execution  of  tlic  inorf^aj^e  was  lidd  invalid 
and  the  fciii-t  faf  wa>  uplield  in  his  fefusal  to  fesiister 
the  same,  and  il  wa>  pointed  out  that  'J'hi  Land 
Titles  A<i  IS!).',,  contemplates  tliat  in-t  !iinicnt>  men- 
tioned in  that  .\ct .  cxeeuted  liy  a  coipoiation.  shall 
l)e  (>xeeute(l  ••und( f  its  eonmion  seal."'"  The  e\i- 
dcncc  i'i'i|ui>it('  to  pj-ovc  tlie  seal  of  a  coipoiation  is 
discussed  in  Moria  \ .  Ilninl.''  It  ma>'  he  assumed 
that  even  where.  a<  in  Saskatchewan,  the  assm'ance 
fund  is  -pcciticall\-  ahsoixcd  fioin  liahijity  l»y  reason 
of  improper  u>e  of  the  seal  of  any  corpoiation,  never- 
thele>>  the  rc^,istrar  would  he  actinti'  proi)erly  in 
withlioMin,u'    rciii^tratioii    uiiere    it    a|)pcared    pr'nim 


'^*  Ilonir,  patic  '.11.'). 

''*  R(   Kilthsnii'ii  TrtDisfi  r  iiii'l  Ln  Coriiiu-iiliiin  dm  l'iri>'  Ohlnls.       t'nn- 

portcl,  Scolt,  J.,  2r.ili  I'cb.,  l.S!>7  (N.  \V.  T.) 
""lie    )  orklDii    Biillir   (iiiii   (iidsc    Manajiifliiri  rs  A-iSociatU),',    0   'I'cn. 

I .  H.  471. 
«'  Ii  M  in    i,    Ii.  L'l:}. 
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fanr  that  it  iia-l  Ikvu  i.ni.n.pcriv  uscl.  hut  i„  the 
onlu.ary  case  it  is  ,H,t  t<.  ho  pn-suincl  that  what  has 
b<"ci.  .|.,n.>  IS  ullm  rircs,  and,  thrrHnn-,  wh.^n  a., 
jnstnunrnt  IS  producnl  um.I.m-  >va\  „f  th.>  co.nna.iv 

aflixf^l'"'     "'""'  *"  '"'  ^'''''■"  ""''  ''"'  "'"''^  "'*'  •"■•''"■'■'>' 

The  hcttor  opinion  scenic  lo  hr  that  an  att.^stin- 
witncss  should   not    h,>  a    party    ,o   an    instnuncnt? 
Ihis  IS  the  conunon  hnv  r„|,..      J,,  n,  „/  ,,  r/,„vVV 
>";l>e(ourt  of  Appral  ,„  Inland.   Lord  Sclhonu'.' 
Li.  (  .,  said:  ' 

"Th(>  first  (HKKtioii  is  „f  more  jr,.„,,r.,|  interest      I  iv.s  •.« 
f.rsf  s,,rpns,.,|  that   no  .■•utlmrity  eoui.l  l.e  f ,' ml  ,iir  ,   j     'in 
point;  hut  ao  .lonl.t  the  .•umn.on  sense  of  maid    i     •  s  a    -, 
nj'-te.    the  notion  that  a  party  to  a  ,le..,|  .-o   i       lo  •  tte  V   t 
do  not  pay  mueh  attention  to  the  old  rah-  of  eviden,"    v  er  ■!  v 

;;t;:;r,!:;::n-;;;:-;s;l^^:;^;:;;':;;-''- 
beiido^  i?tr;  ;';;,;';::;■;;:;  t^;u;:!;-„'!v-"  ^^ho  stands 

Thr>  Full  Court  of  \-irtona  has  held  that   t !„.,•,> 
uas  no  prnv.so  ,„  ,h,.  Art   rrst rainino-  au  ,Mt,.n.>(,.d 

c^vthi  T.i  ''''^^'''   i"^'-""-'>t."  iMH    in    that 

cas.  tln>  \Nas  a  mvw  d.riuni.  as  thc.v  was  sullicicnt 
j?ro„nd  Ml  tae,  tor  lu.ldin,- as  tlay  .lid  in  tlu  '  j^^^^^ 
p'aus.  the  ntortoauv  in  ,,u,«i„„  was  attostod  ly 
'^'  ",anaj.er  ot  tho  n.o,1,,auvr  hank,  this  not  !llZ 
th(  same  as  a  party  to  an  instrument :  and  tlir  '"^ 
l;ii<!  down  that  attestation 
unless  rest  rained  hy  the  Act 


mm  iiie  rul( 

''y  ;i  party  is  allowahle, 

...;«i    ii  ,    •  -   ■■  i-^  •li'^tincth  at  \arianoo 

app  i<  ahle,  aiKl  .  x.ept  so  far  as  r<M).-aled  hv  nere^s^ry 
"••'^''••^'''•'■'n,  any  Aet.tlHM-otntnot,  law  rules  a.mlv. 


I)  Ann  V.  T,t 


ir.\rr,,  V.  y„w„r   ///"/>,■// ^^' /v. 'h'"*''  'V""'"«  Hranuvrll,   |i  ,   i„ 
's,,„i  V    t'l     'i        ■""•     •^'■"■'  "'■■*"•  i'l'i'-iiihihl  V   /(•((,/  I)   M    A-  u    aiu 


"  The  Hank  of  vlcloria  v.  McMichad,  S  \-.  t.  i; 


1  1:    Uuiilir,  -IDlj. 
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In  Saskatchewan,  AUxTtu  and  the  Donuiiion, 
it  is  provided  with  i)articularity  before  whom  ailida- 
vits  of  execution  may  l)e  8Worn.     In  re^anl  to  all 
affidavits  it  is  further  provided,   in  Saskatchewan, 
that  Miey  shall  be  subject  to  the  practice  jioverning 
afhdavits  in   the  Supreme  Court    (section    ISO);   in 
Alberta,  to  the  ])ractice  ^overnins  afhdavits  in  the 
Supreme  Court  of  I  he  Northwest  I'erritories  at  the  date 
of  the  passing  of  the  Act  (May,  1900)  (section  142); 
and  in  the  Dominion  to  the  practice  jiov(  rniiiti  affi- 
davits in  the  court  (section  185)      In  Alberta,  by 
section  142  (2),  it  is  made  clear  'hat  the  restriction 
in  the  rules  of  the  court  agauist  the  swearing  of 
affidavits  by   the  solicitor  of  the  party,   does  not 
apjily  in  cases  of  affidavits  of  execution. 

Thf  corresjJoiKhng  provision  which  appetmd  in 
77/(  I.iiiul  Tillc.s  Ad  1906,  of  Saskatchewan,  section 
190  U).  carried  forward  from  Tht  Land  Titles  Act 
1S!M,  was  (Iroi)ped  in  the  revision  of  1909.  Under 
the  English  Hills  of  Sales  Act  1S7S,  it  was  provided 
that  "every  affidavit  re(iuired  l)y  or  for  the  purposes 
of  this  Act  may  be  sworn  before  a  master  of  any 
division  of  tiie  Higli  Court  of  Justice,  or  before  any 
commissioner  cmiiowc  red  to  take  affidavits  in  tlie 
Sujin  me  Court  of  .Judicature,'"  and  in  Baker  v. 
Anibr(>s(  .'■■  it  was  ii  !d  that  an  affidavit  of  execution 
to  a  bill  of  sale  sworn  before  the  solicitor  of  the 
grantee  was  insulficiciit,  and  the  registration  of  l!ie 
bill  invalid.  In  Alberta,  Beck,  J.,  declined  to  follow 
this  case.'"'  It  is  evident,  moreover,  in  Saskatchewan 
that  sections  i:U  and  135,  prescribing  the  persons 
before  whom  affidavits  arc  to  be  taken,  are  intended 
to  be  a  C()m])lete  code  in  that  res])eet  as  the  master 
of  titles  and  the  reiii><trar  .mid  deijutx-  rc'lstrar  are 

«  ().•)  L.  J.  (l  Ii.  oS'.t. 

«»  Bn-lhds,  Shniun  tt  Co.  Ll,l.  v.  Wiiinipey  Cigar  Co.,  Id  W  .  I,.  K.  263. 
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indiui,.,nn  that  lahulation.  an.l  in  no  case  could 
these  ofhcals  tak,.  afli.lavit.  a.s  .suci,  for  ns,-  in  fhr 
supreme  cou-t. 

Affidavits  of  execution  are  further  subject  to 
he  general  sections  <,f  the  Act  euri,,,  inval.,  itv  for 
n  n,forn.ahty  or  teehni<-al  irregularities,  or'anv 
.stakes  not  at  ectir.t,^  the  substantial  justice  of  the 

"    \\.i.>    h.M    that    when,    the   affidavit    of   execution 

'  ndcring  the  reoi>tration  invalid.-  Other  cases 
alono.  the  same  lines  to  be  found  in  the  ,v„o  ts  uVu  er 

!m'  A  ts,  are  not  m  point  under  the  Acts  bein-  eon- 
^Klered  in  this  work,  so  far  as  thev  atTe-.t  the  didi tv 
of  the  rejiistratH.n  of  the  instnunent   ,see  pa-'e  ^    0^ 

yhhu  ol  an  instrument  once  it  has  been  re-ds- 
<"■•!•  'h<'y  may  be  taken  as  r.  guide  to  rcfristrar.  hi 

ti      r  "11.  I   u[M)n  a  \ei\    lull  eoiiii)  lanee  w  th 

-/••nns  and   provisions  of  the  Ac,    i  ,   re'^d   to 

nfhdavits  of  execution.  't.-.ini   ro 

s<  14.  NECESSITY  OF   PRODUCING  DUPLICATE  CER- 
TIFICATE OF  TITLE. 

;'"!'<■  instrument  must  be  accompanied  f,v  the 
-M..-ate  certificate  of  title  unless  it  fall  am.  m, 

u      Zt^r'""r  ''■    1'"^   '•"'"  '"   ^-katcheuan 
aml.Albeita    orunle.ssu  beaninstnnnent  which    in 

niuuv  to  1  '•''';  ''"',-"-"»■  the  case  does  n" 
'-  <1' '"<•  to  be  indorsed  on  the  certificate  of  title  such 
•»N   Jor  exarnpl,..   a  certificate  of   judi-inent -' '   The 

"Man.l.p6;Sa.sl<    1st;   .Ut...  11-    ]),„„    j,,, 
■Mun.  t,<;   Susk.  .i2-   Alu.  22;    Don.    4> 
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rcmstnu-  niav  .lispcnsc  with  tlir  i.in,luct  i..h  of  tlu> 
duplicat.-  inMa..it..lm  whciv  it  wouUi  utl.<-nvi--r  l><' 
r-cniircl  (section  (u)  or  may  replace  a  lost  duplicate 
(section  ol).  but  in  the  other  jurisdictions  the  pro- 
duction of  the  du!)licate  can  nnlv  l.c  dispensed  with 
by  a  jud«e.""  But  a  jud^e  should  not .  e\<'ei)t  on  very 
efenr  evid<-iice,  exercise  this  pou.r.  ««r  :it  all  it  the 
ri-dits  of  thinl  parties  may  \>r  ilienl.y  iiitertered 
vvTth."'  The  retiistrai  is  iK.t  the  person  who  reciuires 
tl 
ot 


,e  dui)lic:ite,  it   heinji  simply  his  duty  to  ref^ister. 
..ther  thiims  l.ein^  correct,   if  the  dui)licate  is  pre- 
sented with  the  instrumriii.  or  to  ivjeet    il    not.  so 
that  he  should  not  use  the  machinery  ot  the  Act  to 
assi<l  a  partv  pres(>ntinji  an  instrument  to  call  m  t he 
dui)licatr/    ■  In    such   case   it    will    ap|)ear   that    the 
only  reniedv  of  the  party  re(iuirin^  the  duplicate  is 
hy"onlinarv    action.      He<iistration.    und.r   tin    Act. 
heinj;   thai    wlii.-li    pa.<.<es     he   e^tat(■   or    mt.rest,   a 
jrrantee  und.T  an  iii~t  I'lnn^nt   is  ciiiulcd.  as  ajiainst 
the  j2;rantor.  to  perfoiinaiicr  of  all  such  acts  as  are 
neee.s.sarv  to  eiTectua'e  the  mant.  and  amon<j;  these 
iH  the  producti(.n  of  the  iluplicate  \n  permit  ol  regis- 
tration.     As    hetween    coiiipctiiiii    iii-t  I'umcnK    pre- 
sented   otherwise     >imultaneou>ly    for     registration 
priority  is  <!;rant(Ml  to  the  holder  of  that  instrument 
who  presents  with  hi-  instrum(Mit   the  duplicate  cei- 
tificatc  of  title;'    and  it  would  appear  that  e.\ce!)t  in 
the  ca.se  where  an  incumhere-d  certiiicate  of  tith-  is 
retained  in   the   laiul   titles  oiiici-  for  the  henelit  of 
all  persons  inte!e>ted  in  the  land.''  the  mer(>  physical 
possession  of 


)f  the  cei-lilicate  of  title  would  not  justify 


"Sivslc.  :U;   .Mill.  J-';   !)niu.  41. 

Tl  Turner  v.  Vl'irh,  ■_'  S.  1..  U.  -'(X),  10  W    I..  U.  -'-.. 

■  ■  lie  Tolk  III,,!  (hm,  liW.  I',  li.  701. 

"  AV  f/rcc/i.s/iiVW.s,  s»/yni,  Aincrirau  Mnll  KinjiiH  nn,l  1  hrculier  Co.  v. 

Niihk,  xu/ird. 
'«  Man.  118;  S;i.sk.  90;  .Mta.  71. 
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the  registrar  in  usinfr  it  for  tli.-  piuposcs  „f  rc-isfrii- 
tiot.  ol  ;iM  instrument  pro^-ntod  where  the  certificate 
i-s  not  presented  for  the  purpose  of  efTeetin^^  such 
registration,  or  is  in  the  possession  „r  control  of 
some  other  person."' 

'•  Siiu„.in„  V.  Getsmuu.      W    1,.  Ii   7ti2 


■\N.\I):\N  TOURKNS  SYSTKM 


CIIAPTKR  V 

THE    KFIKCT    OF    HK(iISTIi.\TION 


j  15. 
§16. 


§17, 
§18 
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THE  EFFECT  OF  FIRST  REGISTRATION  OF  TITLE. 

a.  Nature  and  Permanency  of  the  Registered  Estate. 

i,    Unregistered  Interests. 

!.:  Relation  of  the   Registered  Estate  to  the   General 

Taw 

(1.  Jurisdiction  of  the  Court. 
(•    Conveyancing  Practice. 

THE  EFFECT  OF  THE  GRANTING  OF  NEW  CER- 
TmCATE  OF  TITLE,  AS  AGAINST  UNREGISTERED 
INTERESTS.  ^^^    ^^    ^^, 

THE    EFFECT    OF    THE   REGISTRATION    OF   AN 
INSTRUMENT. 
■I    Effect  of  Unregistered  Instruments. 
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pul)li('  (itiicc  rather  than  by  execution  and  delivery 
of  a  (Iced  or  instrument,  the  analysis  of  the  effcc^t  of 
sueli  rciii^tration  evidently  ^oes  to  the  root  of  the 
understanding  of  the  wiiole  system.  The  results  of 
the  clianu^es  in  the  substantive  law  and  in  tiu^  rules 
of  coiiveyaneinji;  ])ractic(>  an>  so  varied  that  it  is 
imi)ossil)le  in  a  few  words  in  sunuriarize  the  effect  of 
the  Torrens  system;  and  judicial  comment  on  the 
scoi)e  of  the  Acts  exhibits  j^reat  variation,  and  ])oints 
to  the  fact  that  the  elTects  of  the  introduction  of  the 
•system  cannot  l)e  si'.mmed  up  in  any  set  formula. 
(3n  the  one  hand  wo  arc  told  that 

"oiif  iniiHt   not    forjri't    tlmt    it    is   ^    rcirjst ration   -yst"m   nnd 
iiotliini;  ino'"c."' 
and  that 

"TAf  Lunil  TJh-  Act  \<  a:i  Act  which  (lcal>  witii  and  i-  intended 
particularly  t>)  dial  with  matters  of  reKistrutiori."- 

()n  the  other  hand  we  are  told  that  there  has 
been  so  ;j;reat  a  substantive  change  in  real  i)ro])erty 
law  that  no  interest  in  land  off  tlie  re,<>;ister  can  be 
enforced'  and  that  the  i)erson  holding:;  aii  au;reement 
to  jiive  a  mort^ajic  on  land  is 

"as  to  t!ie  land  itself  \n  no  better  po-niou  tliaii  any  other 
simple  coiiiract  creditor  ot'  the  mort'JiaKor."' 

The  t'"uth  lies  l)etween  these  two  extremes. 
The  Act  deals  with  uktc  than  matters  of  rej^istration 
and  to  a  consideral)le  extent  with  (}uestions  oi  title.'^ 
The  ptu'pose  of  the  Acts  may  lu-  to  facilitate*  convey- 
ancinp;  transactions,  even  to  the  extent  of  acting 
without   solicitors,''  and 

"to  simplil'y  the  laws  relatinj;  to  the  transfer  and  imumltrancc 
of  freehold  and  other  interests  in  land,''' 

'  RiDimond  Land  Co.  v.  Knight  K-tiiqnr  Co.,  1 1  W.  1,.  H.,  ui  p.-iRc  ii'.)8. 

»  hire  Wink  Cnreal,  2  S.  L.  U.  4:il. 

'  Limqcw  RhudUH,'  S.  A.  It.  1;    ovcrrulmu;  nn  this  pouit   Ciithhrrtson 

V.  Simn,  n  S.  A.  li.  KfJ. 
*(lilhrl  V.  Reeves  and  riUrith,  \  S.   I,.   H.  OT,  :\t  p:it:o  lOi.    See,  .■iLsii, 

In  re  Ciise,  1  W.  W.  \i.  12<). 
'  Cinuidd  l'<  rinariinl  Martgage  Curpnration  v.  Martin,  '1  .S.  L.  1{.  All. 
•  Smidcsli'tl  bv  Mdlcswdrtli,  .1.,  Cli  .nley  v.   Firtlinicr,  5  \'.   L.   11.  7 

V...  ,.,,,,,.,.r,^.!  ,,,  jjv  t!;..  (•]••!■'  .liiHtic!'  (!•;  ;i!)!;!':i!. 
'  Title  of  the  urigiiiii!  'rnrreiw  .\cl  ef  South  .Vu.straliu  1858. 
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\)U\  ill  cITcciiiiu  I  hi-  |miiii)>c  cliaiiiics  liad  to  he  inado 
ill  ilic  iiictlKul  (il  I  laiistcrrinu'  and  incunilu'rintj;  land 
wliich  (•(•i1aiiil\  iiiiLLlit  well  he  ;'all('d  dra>tic  if  not 
r('\-olutioiiat\-.  'I'lir  de-ire  i'or  ^ilnl)li^n•al  ion  of  pro- 
(•(■(liire  iiei'e»aiil\  iii\(»l\'ed.  peiliaiis  not  chanji;!'.  in 
sul»stantive  rights  of  |.ro|)eii>-.  Imt  certainly  elianjics 
ill  ihc  nietliod>  of  securint!;  and  enforciiiii'  these 
rijilits.  and  >onie  of  1  he>e  changes  are  of  such  a 
iiatiir(>  that  the  statute  int i'o(hi;Miiii  thetii  cannot  he 
said  to  lie  a  i'eiii>t  rat  ion  >\>teni  and  nothing'  more. 

l"o'  the  c(in\(iiii  lice  of  (li>cussion,  the  subject 
of  the  effect  of  rc!j,i>tiation  under  the  Act.s  will  Ix' 
divided  uiider  three  head-: 

il'  The  effect  of  the  oiiiiinal  re.ui.-t  rat  ion  of  ;i 
title. 

(2i  The  effect  of  the  re,tiist  I'at  ion  of  a  new  title 
uiioii  the  cancellation  of  a  former  certilicate  of  title. 

1.'!)  The  effect  of  the  ^c^i^tr■at ii-ii  of  an  instru- 
iiient  enter*  d  upon  an  e\i>liim;  certilicat(>  of  title. 

As  stated,  tlii^  division  of  the  suliject  is  for 
convenience  onl\'  and  for  the  purjiose  of  classif\  ini^ 
the  (|iiestions  natu!'all>'  ari.-iiiii'.  It  is  not  a  strictly 
lojiical  classification,  imt  it  is  under  these  heads  that 
in  the  acMial  workinii;  of  the  Act  |)oints  of  dilliculty 
seeiii  to  naturally  jtrcsi m  iheinselvcs.  I'poii  the 
strict  theory  <if  the  .\c! ,  all  registration  is  one. 
There  is  no  difference  in  elTcci  hetucen  the  first 
resist  rat  ion  of  a  'itle  and  any  .-ul)se(|uent  registra- 
tion.^ P.ut  the  transition  of  land  from  one  system 
to  .i.iother  raises  (|uestions  not  rai-cd  upon  the  tiiere 
transf(  I  tf  rciiistered  land  troiu  one  person  to 
another.  And  aiiain.  liie  reiii.-tration  of  a  new  c  r- 
tilicate  of  title  's  not  in  theory  diffcicni  from  the 
retiistrat  ion  <if  an   in-irumenl.      In  -trici    theory,   in 

»/l,v.s,/.v  (■,.,  /././.  V.  Mm  li'inhi,  (I'.H).'))  .\.  ('.  ITti,  at  p:inc  '.'(V.':  "In 
dciiiiiij!  Willi  action  hituicti  privali-  iniiividiiai.-i,  ttii'ir  IdnUliip.s  arn 
)ittal>!i'  I"  flrnw  y.'.'.y  ;!!-:!  !•■•■!  ii!!i  !»■!•.<.!■.■!!  !!i!'  firs!  ri'u'i'iirr";!  :-.\vncr 
hikI  aiiv  othc'i."  Hill  this  is  apparriulv  ii(>t  tlio  rule  under  the 
Ont.iriil  .\(t,      I'liiah  v.  <,l,ii  l.aki   Mi'.iiifi  (%,..  17  ( ).  I-.  !{,  1, 
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;;-!     ,,at   -  .■onHuHv...  an.l  a.  soon  as      H.    ,;:^     , 

unlHT,,s.Mn,lj.sas,.vi.i,.n..^nana.         ■,,.      ,1,::^ 
on...olan.ral,,u,.sMon,   Huhas    ,1..,    of   A   "' ,^ 

'•'''''".•"    '"  ".  ""•    'vcrsH's  of    til..    n-iMrv   olfic,. 

;;'-.;t^^.ransl,.oro,lH.rins,nnn<.nMvsul,in" 
""     ':-^"'     "'    ■•'    '"'W    rvlUUrntr    of    title     such    j.    tlu 
/"■^'••'"-^'^-llnsthr  ,h,..,rv.  I.u,   n.     h.   'aVof., 
'"^"li'n.nt    snrh   as  a   n.ort^au..    thr       li;.,hi 

--uinwo,..,.,  ,,,h.  ,,-;,jJ;;./t^^^^^^^ 

;;-'lH:aUw,,,ul.all,lH.par,in,Iars,IftlH.h.s      " 

.  as  tor  <.xampl,Mh..,,ou,.,s  of  sal..,  p.m.Ts  of 

;''.''•   ""^7'-    "•   "'^"'■'■-   -inl  H.  .)..,    which   (he 

•       -     o  su,.J.   n,stnnn..nts.   ..v..n   un.l.T  a  svsto  n 

'""''.'"    "'^1^''.    has    result...!    in    th,.   pra.-li-e   of 
"•••!■  '-n)|;  •■m..r..,l  .,n  <l.rr..r,,fH.at..  .,f\i,,.hor 

- '"■;n.nn..,.t    t.Mv  lnc.|M,s,.|f  r<  f..r,.n,v  is  nm'^^^^^^^^^^ 
"""''■  '"'•."•■'l'<''-par,i,-ulars.     Asa  n.sul       Ccjfl 
'•«'v<.nants    ar.MUt,.,,  all..w...|  uhi.'h  ,.arrv    he         rn 
'"'-.     v..ry    far    Iron,    ,1,,.    sin,p|,.    .1...  n    'n         ot 

n'y.nr,n.|...alass,s,an.v,,.  un.|..r.ian.|,  uh'    ■.,,    V 

■    ''••'^'•<-nsa,.l    ,s,.on,..n,pla.,..|  un.h.r  (In.  s  ■     !  / 

'" 'V  s,...n,s  n,.l..,..l  a   t..n.|..n,-y  in   pra..ti,.,.  i  n        , 

j-:-H.H..s..f.,,,:ua;.;:a,i!;;;:;!:.:';-;^^ 

"-" -■•-''in"u;ac;.rut;:^;r;;;;;::'a,:^^ 

^' Sa.sk.   17.1;   Alta.   i:i.i;    J),,,,,.  ,7-,, 
(o.  Ltd.,  2  S    I     H    ■an-    I',  h        ,  '■     '■''-■  '^'    N '"■/'""»/  T,l,  nhme 
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effect  of  one  resulting  only  in  tlic  entry  of  a  nieuio- 
randuiii  upon  a  continuin'i;  certifieate  of  tiflr". 

The  elTect   of  original  registration  will  first  he 
ronsifiered. 


j  16.  THE  EFFECT  OF  FIRST  REGISTRATION  OF  TITLE. 

,1.  Nature  and  Permanency  of  the  Registered 
Estate. 

Ill  one  sense  tlie  registration  of  a  title  may  he 
said  to  he  nierel>-  the  estahlishing  of  a  title  already 
e.xisting.    ad\crsi'   interests   l)y   virtue    of   the   foreo 
given    to    priority   of   registration    und(-r    th(>   Acts 
having   heen    cut    out,    and    the   certifieate   of   title 
granted    upon    >uch    registration    nier(>h     certifying 
that  the  registered  owner  is  the  owner  of  such  an 
estate  in  fee  simple  or  for  life  or  for  a  term  of  years, 
as  the  case  may  he.  in  a  certain  piece  of  land.  "^  This 
is  the  prima  facie  meaning  of  the  words  used  in  a 
certificate  of  title.     I'here  may  appear  to  he  nothing 
in  this  to  alt'ect  the  nature  of  the  estate  so  certified 
to  he  held  hy  the  registered  owner,  hut,  as  already 
pointed  <>ut,  tli"  effect  of  radical  changes  in  the  law 
of  dis|)osition  of  property  antl  the  reciuiring  of  the 
registration   (if   the   interests   which   can    niodifv   or 
take  away  from  the  registered  estate,  do  result   in 
effecting  a  very  real  dirfrrence  in  the  nature  of  the 
estate  held  hy   the  re<ri-i(>r{>d  owner  from  either  a 
"legal"  or  an  '•efiuitat)le""  (>state  as  known  to  Knglish 
law.     For   convenience    ihe   estate   of   a    registered 
owner  is  called  the    'registered  estate."      "Put  in  the 
most  general  words,  the  registered  estate  is  a  group 
of  statutory  rights  whirli  arc  new,  in  the  sense  that 
they   do   tiot    exactly   correspond    in    their   jm-idical 
theory  with  the  rights  in  property  as  known  to  tlie 
ordinary  law  ,  though  designed  to  preserve  and  confer 
the  same  or  analogous  rights  in  their  practical  result 
1  lie  .vr;:-  ;ia\r  fonicrriii  oii  iiiu  iejiisiered  [X'oprietor 
of  land  what  may  he  called     statutory  estate,  which 
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is  not  nioivly  ;i  Ic^al  ritiht,  hut  a  ri^lit  both  Icpal  and 
e(juital)lc,  which  conns  both  of  law  aiul  e(iuity  niu.-st 
rccofrnize.  The  iiitcrost  conferred  is  uideed  e.xpn^ssly 
called  an  '(>state.'  and  consists  of  rights  as  nearly 
as  po.-sihie  resenil)iin<i  the  rijihts  of  persons  wiio  have 
what  is  ordinarily  called  an  'estate'  in  the  land, 
but  the  new  re<;istered,  or  statutory,  estate  does  not 
operate  in  the  same  maiuier,  or  on  the  same  prin- 
ciples, as  the  ordinary  estate.""  The  rejiistered 
estate  is  not  the  strict  "lej^al"  e.stat(>.  for  land  mav 
be  broujiht  under  the  Act  subject  to  a  moitjiauc  ill 
which  cas(-  the  actual  le-ial  estate  is  outstanding  in 
the  morty:a<i((>;  nor  is  it  an  (Mjuitable  estate  as  known 
to  Kn^lish  law,  as  it  does  not  depend  for  its  ^upfiort 
on  any  other  e-^tate.  and  is  not  liable  to  desiruction 
for  loss  of  that  supjiort,  and,  indeed,  the  etiuitablo 
estate  may  be  outstandinji  in  cestui.'^  que  (rustrnt  when 
th(>  land  is  brou<i:lit  under  the  Act. 

Ill  the  reported  cases,  however,  from  a  i)ractical 
point  of  view,  the  registered  estate  is  treated  as  the 
lejial  estate,  and  in  one  case  at  least  in  the  statutes, 
namely  .'sections  lOG  and  lOS  of  the  Manitoba  Act, 
the  words  "le-ial  estate"  are  u.schI  in  such  a  wa-;  as 
t()  mean  the  re<iistered  estate.  The  Supreme  Court 
of  Canada  has  referred  to  the  i)erson  who  holds  the 
contract  from  the  rejiistf-red  owner  as  one  who  has 
■'a  better  riiiht  to  call  for  the  conveyance  of  the  Iv^al 
estate,"'-  and  in  the  same  ca.se  in' the  court  below 
Xewlands,  .1.,  .said  that  "Under  77/c  f.<ni(l  Tilds  Act, 
as  no  instrument  tak(\s  elTcn't  until  re.tiistered,  the 
only  way  to  )iet  in  a  l((/<tl  title  to  land  is  to  obtain  a 
certilicato  of  title;"''  and.  in  another  case,  where  it 
was  arpued  that  an  unregistered  lessee  had  no  siatus 

!!  '.'r*^*-''  "«'"<'>li'P  ;in.l  i;ncuinl)r:inrn  of  Hcnislwd  I.uiid    p-,i;,.  'lo 
AlrX'imUr  v.  McKUlni,  and  linijnjMd,  4.')  S.  (".   1{.,  per  .\ii;;lin    J 
at  pate  .'582.  ^      .     ., 

"  .-l/ijviM/ir  V.  Gcsman  nml  MrKillnp  awl  Bniiuiul,!.    \  S    I,    I!     in 
S.r,  Mix),  SaxcijiT  Mnasnt  (  ii.  v.  Ihnnilt,  2  .s.   L.   |i.  .-,l(i    wIm  ic  the 
rc^iMcml   mvncrs.    \\w  C'ana.lKin    I'acific    Hmluav,   arr   callci   "tlie 
ImlikTS  of  tlic  lo(jal  estate  in  the  .-aiil  pnipcrty." 
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to  hriiiji  ail  action  tdiicliiiit!:  his  lca<c.  Xcwiands,  .1., 
(Iclivcrini;'  the  jiiduiiniit  n{  the  I'"iill  ( 'nuit  of  Saskat- 
chewan, said.  I'clcniim-  to  section  •">  I  of  Tin  Lund 
rill^s  A<l  IS04  (see  All.erta,    111: 

"Tiiis  xctioii  is  -iiiiiiar  to  MTti(jii  .')(•  of  Tlir  Territories 
h'cdl  I'nijKrti/  .1(7.  uiidci  which  W/ll.ic  v.  Jillcit  was  decided. 
'I'here  it  wa-  held  that  tiioii};h  a  re;;istered  owikt  wa-  thi'  Irir.al 
owiur  of  the  lands,  he  wa>  a  li.are  tni-tee  foi'  .-in  uniTui-ii  red 
traii-fei'i c.  mid  that  tlic  cmirl-  would  iH\>'  ell'cci  lo  the  lillc  of 
t  he  ciiuhal  <\r  iiw  Ui'i' ;" 

the  analoiiv  hetwcen  a  Iciral  and  an  e(|uitalih'  estate 
on  the  one  haniL  ;i!id  i'eL!,i>tefed  and  tini'e^i>tere(l 
estate  on  the  other,  lieinv,  \-ery  shaiply  di'a.wn." 

That  the  resuh  of  tlie  fciiist  rat  ion  of  a  fii'st  cer- 
tilicate  i>  soniethinii  inoi'e  than  to  dcchii'e  a  certain 
estate  in  a  certain  person,  and  to  make  it  tlie  letial 
estate,  wliether  it  \\a>  iire\ion<ly  ^o  or  not,  is  sliowii 
!)y  the  ca>es  hohhiiu  tliat  oiua'  hind  has  lieen  l)rouiiht 
lUuhT  the  system,  it  is  always  iiii(h'r  the  system.  If 
the  certificate  of  title  were  merely  an  entry  in  a 
rcfiister  of  a  (a^rtain  existi?!^-  title,  there  appears  to 
he  no  reas(»n  wh\.  in  those  systems  where  retii>tra- 
tion  is  not  coinpul-ory.  upon  the  title  (aTtified  to  or 
its  su(aa>ssor  l)\-  iran>fei'  or  transmission  (a'asmsi'  to 
exist,  the  registration  of  that  title  should  not.  as  it, 
were,  lapse,  and  the  new  title  upon  ,a)min;!;  into 
e.\isten(a',  >hoiild  rcaiuiic  to  lie  l.roiioht  anew  under 
the  system  in  the  ordinai\  wa.w  P)Ut.  for  example, 
upon  the  athci'se  (naaipanl  heinii'  ill  possession  of 
land  for  the  statutory  jieriod  rcajuired  l)y  the  .\ct 
enfoiaaal  in  the  part  i(Mil;ir  juri-diii  ion  where  the  land 
lies,  the  title  of  the  first  owner  is  actuallv  extin- 
jiuish(al.''  and  althoiii;li  no  i-epoii((l  ( 'aiiadiaii  case 
diria'tly  in  point  ca.n  lie  citrd.  in  -!!ch  a  case  in 
Aiisti'alia  it  has  laaai  held  that  ;i  new  application  to 

"  Tiickir  V.  AriKdiir,  (i  Terr.  L.  H.  ilS.S.  Sec,  also,  dihhs  v  Mtsscr 
(l.son  A.  (V,  !it  p:igi.  •>'}{:  Sli'trt  V.  liriihnm.  7  W.  I,.  H  7s7-  -\.-:r,£  (',-.' 
V  Hurlij/,  20  \V.  I,.  H.,  lit   p.ifii'  i;is.  '  '    "        '    '  ■  ■  ■    '' 

"  Dawkin.s  V.  Pinrhun  {Lord},  (.1878;  1  .V.  C.  51;  Sanders  v.  Sanders, 
0881)  It)  t'h.  I).  37;{. 


:<'l'  "I    l;i:(;isii;  v\u,s 


bmm  iIh"  lan.l   i.n.l.T  thr  \rt    in   thr   unmv  u{  iIh" 
a.ivcrs,.   o.viiiK.nt    \v,mi!,1   iiof    1...   .■nffrfaincd  ■'     In 

"'•',•","'-".'•■'"   V*'  '*"'  ^'""  <■"""    -I'   \  i''t<ni;.   it    wa< 
•said  that  it  had  lircn  aiiiucd: 

•     n,!..n.,,Mr:n-, n,n,nt:u,  :,ppli.':,M,,n  ,,,:,.),.  ,,,l,,,n  for 


(III-  piir))(i-i 

aiK 


Hiciv  is  IK, thill-  t..  1„.  iniitid  ill  the  Canadian 
Aj'ts  to  indicate  what  bcr.nn.s  ..f  the  tith'  to  land 
\VH-n  It  csrhrats  or  is  Mimaidcicd  t„  fh,-  Crou,, 
IlK'  (|n(.>tion,  jnd.r.l,  n,.av  i.r  .oinpliratcd  |,v  tlu' 
''^•■\"''"  •';  '  "•  ^^<■>"■^,  pn,vinc..>.  the  ..ri-dnal 
^ntntorot  the  land  i^  th.^  Cn.wn  in  the  lidit  ,,f  (ho 
.Dnnnnion  uhile  land  u.,uld  csrhrat  ,o  thr  Crowa 
!•>  H'linh,  ot  the  particular  province.  Ti,c  Cnwn 
"'  !;:■  nuht  ol  the  provincs  very  reonlarlv  accepts 
j'ortdicat..s  ot   tnle  ,n   its  oun   favor  aiul  Vonsiders 

set  hound  l,v  tl;..n.  as  m  t  he  ca.<e  of  toiicit  niv  of 
land  lor  noij-paynunt  of  taxes  in  Saskatcheuan  and 
All.erta.      I  heiv   is  a   dictum   ..n    this   puint    l.v   the 

nvy    (  ouncl     ,„     /,',//:,     hSiat,     („.     y     O,/////,  '^ 
DiMMis.si.m    the   acinireinent    of    title    l.v    pos.scs.sio 
under/A,    /h.hsh  //.„,l,ra.  Arl  :nu\  theaVsence  , 
im.v.sion   lui-   putting  on    the  register  anv  entrv  o'f 

nu  IS  a,.,,uired  l)y  adverse  p,.ssession  H,,,i,  |,,rdship> 
llust  ae|„u,,,,otl,,Tways.witi,outspccialn,en,i 
a  rejiistered  tnle  may  come  to  an  end.     Thev  say 

-The  ,Hl..!,iio„  of  n,    l.n,„l  Titles  licqiMni  Adhx  |,'r„- 
PnH,„.  ..  ,».nn,..,vc;   .,„]   ,t    i>  „ot  rna.ic  imprTativ,'   ,1!,' , . 

"ti'i  I-  .1.  I'.  C.  .-,:i. 
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\\]wn  u  title  has  oiici'  Ikcm  put  upon  the  n;;i>t('r,  it  shall  thcre- 
nfttT  coutinui'  to  lie  rcnistcrcil  in  the  ii:inic  of  each  succcssivr 
ountT.  A  rt'iri-tcrril  title  may  conie  tu  an  iml.  throufih  the 
ileath  of  a  proprietor  intestate,  and  without  leaving;  heirs.  In 
that  event,  the  land  would  revert  to  the  Crown,  who  j)resum- 
alily  would  not,  as  there  is  no  provision  made  for  its  so  doinp,, 
put  its  name  on  the  register.  Tiie  Crown  niijiht,  and  probably 
would,  make  a  new  firant  of  th(>  land  to  a  suiiject,  who,  if  ho 
de-ired  to  po-sess  a  reijistered  title,  would  be  under  the  necessity 
of  inakinj;  a  fresh  application  under  the  Act." 

Bi;t  Mr.  Hofip  in  liis  discussion  of  the  question 
tor  Australia  is  iinal)l('  to  come  to  a  dclinitc  concltision 
in  the  absmco  of  judicial  decision  (IIo^^,  pa^c  719). 
The  practical  considerations  referred  to  would  no 
doubt  result,  in  the  jtu'isdictions  luider  discussion  in 
this  work,  in  the  Crown  acceptinji  a  certificate  of 
title  for  escheated  land.  It  is  evident,  therefore, 
that  the  hrinuin^  of  the  land  luider  the  system  is 
more  than  a  mere  certification  or  registration  of  a 
particular  title.  A  new  variety  of  estate  is  created 
and  the  ownership  of  th;'  land  itself,  vvhether  it  be 
the  ownership  of  a  subject  of  an  estate  only  in  the 
land,  or  the  ownership  of  the  frown,  which  theoreti- 
cally is  the  only  tibsolute  owner,  remains  permanently 
subject  to  the  rules  of  the  Torrens  system. 


b.  Unregistered  Interests. 

While  on  the  one  hand  the  natiu'c  of  the  rejii.s- 
tered  estate  is  thus  incapable  of  exact  definition  in 
terms  of  ordinary  Ijiulish  law,  the  nature  of  tuu'Cf];- 
istered  interests  in  the  land  is  not  mnrc  capable  of 
exact  delimittition  in  similar  terms.  The  existence 
of  two  estates  side  by  side,  the  "letial"  and  the 
"eciuitable"  in  Mimli-h  law,  was  one  of  the  ;z;reat 
causes  of  e\il  in  the  e\i>tiiii;  sy-ti  in  of  land  holding 
and  con\-eyancin'i;  which  the  Torrens  system  was 
designed  to  remedy.  To  obtain  full  ownership  in 
I.'IIkL  .1  person  \\;is  ret iiijrci  1  \i<  "net  jt!"  iv.iti!  tl'.e 
legal  and  the  e(|uit;ible  estates,  both  of  which,  the 
ccjuitable  not  less  tlum  the  legal,  were  surrounded 
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by  a  Krowtli  of  nilos  and  prcccdc-nts  which  made 
their  (^asy  and  sate  transfer  impossible.     The  inten- 
tion ol   the  loun<h-r  of  tlie  Torrens  system  was  to 
establish  one  estate  in  lan<l  onJv.  to  l,ave  it  certified 
ma  public  reo-ister  and  to  provide  that,  subject  to 
a  lew  specified  exceptions,  any  person  who  acquired 
that  registered  estate  bona  fide,  should  bv  the  act 
of  registration  acHjuire  the  full  ownership  of  the  land 
tree  from  any  other  estate  or  interest.     The  fore- 
gomfr  sentence  is,  itself,  not  quite  accurate      There 
^\er('  to  exist  no  other  estates  or  interests.     What 
^vould  formerly  have  be.>n  an  "ecpiitable  estate"  was 
to  be  on  y  a  -ri-ht"  which  some  third  p,«rs(m  had 
ajramst  tlu-  iv-istered  owner.     The  registered  trans- 
teree  was  not  under  the  provisions  of  the  Acts  to  be 
considered   in   any   case  as  defeatin^r  an   e(,uitable 
estate,  m  the  .sense  understood  under  the  rules  of 
<'<Hnty  touclimtr  .such  an  estate.     He  wouhl  simplv  be 
taking  land  free  from  certain  i)ersonal  rights  enfoVce- 
able  m  e()uity  against    the  last  owner,   and  which 
under  certain   circumstances  the  court   would   con- 
sider it  ine(,uitable  for  the  new  owner  to  ignore   and 
would,  therefm-e.  acting  on  him  in  pa%sonam,  compel 
yn.  to  give  e  feet  to.     So  far  was  the  doctrine  that 
there  was  to  be  no  such  thing  as  an  estate  in  land 
otnci    than    the   registered    estate    carried,    that    in 
South  Australia    an    ordinary  written  contract   for 
the  -;'l^>i>'d  I.uicha>e  of  land  was  held  unenforce- 
able H'  plamtUT  had  entered  into  such  a  con- 
tact and  had  pau    th<-  whole  of  his  purchase  money 
H>  his  veiul.,r.      ilu.  ven(h>r  died  witlmut  .-xecrting 
ji    statu  ory    trai.st.M-    or    any    formal    conv(>vance 
leaving  )„s  heir-at-law  an  infant  and  having  made  a 
^ivneiai    devise   of    l,is    property    to   his   wi.low    an,i 
;•;;;'■'•''■  ;v,H,   we.-e   the   <!ofendant<.     The   plaintiff 
flainndiiiat   either  a  statmorv  transf..r  sl.onlJ   lw> 
exeeuieq  or  a  vesting  order  made.     ]}y  (he  South 

"  Laiiyc  V.  Ruirol.li,  (1n7_>)  (IS.  .\.  ]{,  7.",,  7s   \    li.  l. 
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Australian  Art  no  ostatr  or  intorost  in  land  passed 
until  resist  rat  ion,  and  it  was  contended  for  tlie 
plaintifT.  iIkiI.  althouiili  tiie  ui'itten  (•(Hitract  con- 
i'(  rred  no  e-^tale  or  inlere-^i  at  law  or  in  ecjuity  in  the 
land,  it  xct  ^ave  the  ]»urehaser  a  riiiht  ■//  pi  ismKun 
against  the  vendor  or  his  heir,  which  tlie  court  of 
('(juity  would  enlorce.  The  couit,  and  on  appeal, 
the  lull  court,  held  that  the  elTect  of  the  contract, 
had  the  land  not  lieeu  under  the  syst'in,  would  have 
been  to  pass  an  Kiuituhlc  fee  simplt  to  the  purchaser. 
hut  that  under  the  Torrens  .system  no  >uch  est.ate  or 
interest  eo\ild  pa-s,  the  contract  not  havinii  heeii 
registered  and  iieiim  incapable  1)\'  reason  of  its  not 
heinti;  in  statutory  form,  of  heinii  reiiistered;  that 
the  power  of  the  court  to  decree  specific  |)erformanc(' 
depended  on  .'in  (([uilalile  I'state  haxinii  been  con- 
ve\('d  to  the  i)urcha-ei':  that  the  pid\isions  of  the 
.statute  elVectuallx'  pre\'enled  any  sepai'ation  of  the 
legal  an<l  e(|uitable  otates;  and  that  the  plaintiff 
was  not  entitled  to  lia\('  the  land  conveyed  to  hini 
but  meri'l\-  had  a  right  lo  recover  his  ])urchase  money. 
(iw\nne.  .[.,  >ai(l: 

"I'lir  rutit  I'ncI  !i:ii|  iiii  1  linilillli'  ctfecl  oil  llic  lallil  :niil  Was 
Ollfv   .-I    piT^oiial  olilijiatioii."' ' 

Idiis  decision,  however,  was  suttsequently  spe- 
cifically stated  to  be  ovei'iiiled  by  the  judgment  of 
the  same  court,-'"  whei'e  ii   wa-  laid  down  that 

"I'lif  system  of  trusts,  except  so  far  as  is  necessary  for 
tlic  m.iiiiteiiaiicc  of  the  one  itrinciptc  invofvcil  in  Tlir  Real 
Proprrti/  Act,  iiaincly,  tlic  indei'casiliility  of  titf(>  on  a  sale  to  a 
horid  Ihlc  purcli.'iMT  is  not  swept  a\\,iv  hv  The  lical  rroinrti/ 
Act." 

The  Canadian  courts,  as  is  evidenced  by  a 
perusal  of  any  report  one  may  car(>  to  pick  up,  has 
followed  the  laller  and  overi'uling  cusv.Ciitlihcrhon 
V.  Sii'dH.  rather  than   the   i(]ii\\vr.  Lanui    \\  h'lnrnlilt. 


"  Cimpari'  (!illnrt  v.  Cllirirli.  t  S   (',  li.  (iT. 
«"  CuMerlson  v.  .Viaui,  11  S.  A,  K.  102. 
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--•Muhy,.;:;:;^;;!';l';;t;;V;j;;;-'-;i>o^^^ 

IS  an  .•xcnitorv  ■■otiti-ict    in  t  ,       "'  ''"'  '■"'"ra.'t 

of tiu. ,.o„,r...,.,, a,„   ;  ,, ;'x  ;   ;;.■';"•'"••""■'-""' "V"'utio,. 

paid,  .la..s  i„  ,.|,utv  fnnllv    r  n         .     .  '""•'•''■•'^''  "'"".T  so 

lidnitrniKui  V.  Cmy,,  was  (Icci,),.,!    i.     i.      ii 

o4   ot   the  >askatclic\vaii  Act. 


)C 

pt 
oil 


.1:-  .i'";.-;;;;:"::;',,;;'?:;^;;:''.,;;;,.;' ""■-' '""-"..  <.f 

uistiiu'tion    su""-cst('fi    tx.fvxv,-,.,    .     1  .  ,  '"*■ 

riic  facts  \v(>rc     tint    F 'llnri,.!,     1    ■  1  <^'^f<'-^. 

o;vn<.r  of  certain 'Lds''    ,!;;:::::?  t,-^*^^^^^^ 

Pla.ntiff  uho  registered  his  mor^^ Le • "  /"  ,!^' 
;i'"'ntly  j;av,-  an  a..r,-enu.,t  to  nu.H  "  .:/  V/ \',T 
Jands  to  Kecves  .^-  (-,,,  .^ho  lil..,l  ™/  •  ""'' 
under  that  agreement.     Suhs'     'n  , V^  !     „t';r 


"  1  s.  r.  u.  :{04. 
"'  H'  H.  L.  C.  f,7I. 

-■'  4  ^^.  I..  H.  rx',;  :if7iriiu-H,   1  S,  L.  R.  .,17. 
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simple  contiai't   ciTditor  of  tlic  iiiorliiaLior  -Aud  that, 
licforc  tli('\   cuiiid  lia\r  a  licii  on  the  land  it.-clt.  and 
siiarc    in    the    indccrds.    tiicy    must    prosecute    their 
claim    to  judunu'iit.   and  either  ohtain   an   order  of 
the  court   niakinu  their  claim  a  lien  on  the  land,  or 
ohtain  judument  and  execution  for  the  amount  due 
them  aiid  lile  an  execution   in  the  land  titles  ollice. 
In   that    iiarticular  case,  us  appears  in   the   reports, 
Reeves  iV'  Co.  had  demanded  a  mortiz;a;ie  and  it  had 
been  refused  then;  and  they  no  douht   would  have 
liad   an   action   aiiainst    lllerich   to   comix-l    hmi   to 
pive  a   niort-iaire,   or  a   declaration   that    they   were 
(Mititled  to  the  same,  and  there  is  no  douht   that  on 
a  summons  for  the  payment  of  money  out  of  court, 
such   (juestioiis    .'ould    not    have   been    tried    out    in 
chambers  between   Reeves  vv:  Co.   and   lllerich.   nor 
for  that  matter  could  any  disputed  (luestions  of  fact 
as  to  th(  amoimt  owinn  or  the  si<;nature  of   parties 
or  the  IxDKi  Ji(t<  s  of  the  transaction  luiv(>  l)een  tried 
out;-'  but  it   does  not   ajiix'a:'  from  the  report  and 
th(>'fact  is,  that  lllerich  did  u  it  appear  and  contest 
the  claim  of  Reeves  A:  Co.,  nor  did  Cilbert  contest 
the  amount    owinji   or   that   any  of  the  allejiations 
made   by    Reeves   iV;    Co.    were   incorrect,    and    the 
decision  is  left   therefore  to  stand  on  the  bare  fact 
that  Reeves  d'  Co.  Imd  no  rejiistered  interest.     In 
case   Reovt-rf   iV    Co.    had   been   claiming   under   an 
unrejiistered  mortjia,<;e  which  was  not  overdue  or  in 
default,   it   is  a   fair  (luestion   to   ask,   what    action 
could  th(\v  have  broujiht?     The  courts  have  juris- 
diction to  enforce  rights,  not  to  mak(>  them,  and  if 
in  ^ulch  a  cas(>  Reeves  A:  Co.  had  no  interest  in  the 
land  unless  they  had  pot  it  by  registration,  it  does 
not  appear  in  the  Act  by  what  authority  the  court 
could  have  usurped  to  itself  power  to  create  a  lien 
which  the  Art  as  interpreted  in  this  ca^e  says  can 
only  ari.se  upon  registration. 

"  [ndtjHihhiit  f.unihir  Co.  v.  (ianiirur,  3  S,  I,,  U,  110. 


KFFECT  OF  HKniSTi;  \ti,  .x  ,.j, 

So  far  as  the  r,.,,,,,-!  show.  tl,,.  ravcatuix  i„  (hio 
cas<.  fr„t  no  rnonrys  at  all,  1.,,,  ,„  a  suI.sh,  rn    (••    o 

I:  ^JT'  '' '  '"t"""' ••'""•1"^""'. tii- (-hi,.,- justk-o 

'  H-  .l.strilMU.un  1...  stay,..!.  iH.n.lin,-  ,  ,..  ,>nH,.,-u.  „ 

dnvayd  that   opportunity  shuuM   |„.  -ivm   for  t  „ 
;'.-monotali,.non,lHM,tl,^u|nHr.:™^^^^^^ 
tunc  ol    liic  sale. 

Thr  .hrision  (.f  fl,,.  Privy  (  \Mu,,  ,1  in  r,.,rA  V  V 
/^^/7//'r//,  (Iraus  att(.ntio,,  ,n  tlHMlistin.-tion  l.Hu- .,  M 
-,.utal>l,M-^lUsand.,uital>l,M.stalJ  T  /  ;";^ 
unt.r  not  having;-  acrcss  to  tl,.  laws  of  Xata     f mm 

vvlur  M  ,.l,,ny  ,lH>  appeal  wa^  takrnJs  not  in  a     oT 

>r'•^,^;'^''■•''^vlKit<.xt.nttlH.uo^lsoftH    lidiH^^^ 

onnn.tt..,.an.appli,.aI.l.  luTr.      In  that  .as         !  ,' 

thrl  purr  Ki>.d  l,;on.  .UH.  SnuM.  uiMl.r  r.Mitrar  md 
hu  Paul  h,s  pun-has.  n:on,.y  in  full.  Snuthh.;  ^ 
<'"■-!•  i""^  <'x.rutor  frauduhutlv  d'spo.rd  f  ^ 
property  adv.rsoly  to  the  a.onvni,.nt.    'l.'ra  ul     av  n^ 

•''■•^ -'7  '•-;  tiH' facts,  tiH-it- loniships  <..:;;nn;^ 

;.   I  11-  '"H.     I'm    iiH     pi.uiil    11  s    CKlini    'lir'nnut    <i»i  fK 

IS  bcvoiK    (  i-nutc    vo  tKnt  oc  iJ.t,  ..i       '  '"  ''^'imst  Mnitli 

..I  .iny  r.iiiinriit.  '"  "-■■  ■•■■'■^ 

'"  '*    '"'•  "  (1899)  A.  C.  390;  68  L.  J.  V  C.  si.       ' 
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Whairxcr  may  be  the  law  in  X;ital.  this  woukl 
tlirow  little  Hulit  on  thr  rase  of  a  jxircliasc  r  uncU'r 
an  aiirccnicnt  wlio  has  not  paid  his  hist  instahncnt 
hut  ncvcriliclos  is  not  in  default.  The  truth  i^,  as 
saitl  by  another  writer,  that: 

'•The  loijical  iirinciplcof  title  trjiislrntion  i-  tli:it  no  cst.iti',- 
or  iiitcrols  in  laiiil  may  \>r  rcjiistrnMl  cxrci)!  tlm-c  uliirh  ,iir 
;iutlion/('(l  liy  >latiilc.  and  that  mi  otatrs  or  iiitnc-t-  nerd  In- 
noticcil  cxcrpt  tlin-c  wliicli  arc  rciri-trnii.  it  will  he  littlr 
prafiical  ^^uoil  to  rcfianl  an  (•(luitalilc  i'>tat('  as  an  '('(luit.  '>lc 
ri^lit,  rather  in  the  nalure  oi  an  ineumhrance  on  the  ('state  ot' 
thi'  reui-trreil  proprietor  than  part  of  the  o\vnershii>  of  the 
land.'  and  it  ~eenis  vain  to  hope  that  such  a  (Hstinetion  will 
remove  •many  ilillieuhie-  wliieli  exi-t  in  the  jiraetiee  and  theory 
of  thesystem.'  Inprartice  the  uiireiii-tered  equitahle  riy,ht  in 
the  nature  of  an  ine\imliranee  on  laii.l.  i-  (|uite  as  dan}iero\i> 
anil  lr,irden>omi'  ;is  an  unrej.i>tered  etiuitalile  otate  in  hind. 
The  doctrine  of  an  e.-tate  in  hind  will  not  he  relieved  of  it> 
many  diffieulties  iinle—  .and  until  ilie  leiii-lative  tendency  of 
tiie  "peo[)li'  readier  the  point  where  ;dl  eiiuitalile  estates  and 
rifjhts  in  land  are  ^wept  aw.ay.  I 'nfortnnately  for  the  com- 
plete development  .11(1  >ucce--  of  tlie  -y.-tein,  neither  the 
If'Hi.-lative  nor  the  judicial  tendency  -eeiiis  to  lie  towariN  the 
recojiiiitioii  of  the  I'eci-tered  otate  only  in  land."-'" 

'i'l\e  Acts  thcniselves  recofinizc  the  impossibilit >' 
of  keepinii  awa\'  etuirely  from  the  ordinary  doctrine 
of  courts  administeriny;  (Miuity,  of  (Miuitable  estates. 
Section  7;i  of  Th<  Lnml  Tilli:<  Ati  l!>nt;  of  Saskatche- 
wan, referred  to  in  \  i  Uu  rt  v.  Ill  rich,  was  amended 
in  the  revision  of  I'.ltil)  coming  into  t'orce  .March  5, 
1911,  by  tlie  addition  to  seetion  (il  of  the  words 
"except  a>  asiainst  the  per-oii  mal^inii  the  same," 
recotiiiizinsi  l)etween  tlie  parties  iit  least,  even  luider 
the  statute,  thi'  e<itiitable  estate;  and  in  .Manitoba 
the  corre-poiidiii!.';  section  Sli  enacts  that  no  instru- 
ni(  lit  may  l)e  effectual  to  pass  aii\  inl"i'est  in  l;uul, 
until  reiiislei'ed  ".'i^  aea.inst  any  imtm  jiih  transferee" 
i)i  su(  n   land. 

Apain   iii   reiiard    to   c.iNcats,    the   peisons   who 
mav  c.Mve.'it  are.  in  Manitoba,  the  persons  ■■(•laiininii' 

"  NitjliicK.  .\n;ilv-i,-.  nf  til.       ..rrtiis  Sy.^itc.ii,  §  [lY.i. 
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U 


•in  .'Stat,,  or  intrnwf  in  larul;"  in  Sa.katrhcwan.  any 

P'Tso,,  ■•Ha„nln-t,)lH.i„,,.^.st«Mli,,anvIan(l,•'an,lbv 
""'    •"•""iHTav.at  is   (linrt...!    to   state  "witl,  par- 
"<•-;l;^•s  tlie  ..atiiiv  .»r  tli<- <.stat<.  or  interest  c-laimnl  " 
••""'    "'<■    i)ers(,ns  who  may  move  to  strike  ofT  (ho 
"■aveat  ar..  any  persons  '■elaimino-  ;„,  interest  in  the 
'^""    .  <seet.on   12!)).     In   All.erta   the  uonlini,isa 
':"";'""'!^'""  "<   <''<'  wonh-nns  of  tlH«  Manitol.a  and 
.-askatch,.war,   Aets.     The  person   who  nun    eav<>at 
■s   any    person    -ehiiniino    to    he    intereste.l    in    any 
'•""'•.    ="1(1  l>y  th<-  form  he  lorlmls  the  registration  of 
•■iny  mstrument  alVeetinji'  the  sai.l  'Vstate  or  intor- 
••  t-.     And  aji-ani.  ex,.ept  in  ease  of  frau.l,  the  person 
ta.in^r  /,,.,,,,  j,,i,,   ,,,,,„    ^,^,.   ,,,^i„^,,.^,,,   ,^.^.j^^,^.   .^   ^^^^ 

an<Tted  hy  notiee.  direet.  imphVd  or  consfruetivo 
<•  any  trust  or  'um-e-istered  interest.'"-^  The 
sta  utes  se,.m  to  have  in  manv  eases  preferred  ,.os- 
sihly  with  the  idea  of  avoiding  the  word  'es ta  e'' 
ousr  the  vord  '-n.terest .-  hut  litth-  fon-e  ran  bo 
attached  to  th,s  la<-t.  -Interest"  in  its  k-al  si«- 
;;;?r  ;:;".;  ""-^the  estate  or  property  which 'a 
"KH.  possesses  n.  lan.ls  or  ehattels.  and  so  aecurito 

i'l'i'  la>t  (|u.,!  uion  mi-ht  very  well  ho  adapted 
ra,.posed  to  read  tl,at    the  owner  of  sueh  a 
';.'■'■    '^'"'•'1".    has    no    t.ti..    und.M-    the    Torrens 
>>M<in,  may  ha\e  re.'ourse  to  the  ennrts  where  C 

\\ill,i,t.,s,  li,,il  I'roiHTty.  'Jlh  Jul.,  page.  loT. 
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will  find  hiiiisclf  considered  ;is  owner  uecordinjf  to 
the  e(]uital)le  estate  he  may  have. 

Ref(MTin<!;  to  the  decision  \n('r(iiii(i/  v.  Bdujlluih 
supra,  it  has  well  been  said  that: 

"It  i-  (liflicult  to  ili-tiiifiui-li  this  'rijiht'  from  what  would 
l)f'  called  liV  i;iiy:li>h  lau>-('r>  an  cfiuitalih'  iiitcn.-t  in  the  land." 

In  1.0)1(1(111  (i)i(l  Soutlnccf-Urn  liailiniij  v.  Gonim,^^ 
Jessell.  M.  K.,  say.s; 

"'i'hc  ritrlit  to  call  for  a  conveyance  of  the  land  is  an 
eciuitalile  intei'e-:  or  e'|iiitalile  estate  " 

The  leadiiiti  case  on  the  point  of  e(|iiital>le 
estates  of  inte^e^ts  in  the  Canadian  coiifts  is  the 
decision  of  the  Stipremi"  Court  of  ( 'anada  in  WHkir 
V.  .I(ll(l(:''^  That  case  was  a  consolidation  of  four 
actions.  In  three  of  them  tiie  reuis*  'red  owner  of 
land  had  executed  a  transfer  to  the  plaintiffs,  and  in 
the  foiirih  ctise  had  j-iven  him  an  Ufireeiuent  of  sale. 
Siihseciiientlw  htit  before  the  re<iist ration  of  th(^ 
transfers,  the  defendant.  Jellett,  recovered  judsiment 
and  reiiistered  executions  a<iainst  the  lands  of  the 
company.  The  action  was  for  a  declarati  m  that 
the  tran.-fers  and  atireements  took  priority  to  the 
(>xecii1  ions.  'I'lu  T(  rr.'tarii  s  Roil  I'm/xrli/  Act,  iiiuler 
which  the  case  arose,  contained  tlie  section: 

".\f(er  a  certiticale  of  title  has  heen  firanted  for  any  land, 
no  in-ti'unient.  until  reni-tered  under  this  Act,  shall  lie  efTectiial 
to  pass  any  estali'  or  intere-t  in  any  land  (excejit  a  leasehold 
inter(  -t  not  exceeilnii:  three  \-ear^:i  oi-  i-endi^r  sik  h  l.-in<l 
iialile  as  security'  for  the  paxinent  of  aii\'  money." 

.\t  the  trial  the  |)laintitT's  action  was  dismissed. 
Mr.  , hist  ice  Hoiileaii.  followinti  ///  /t  llirlnrt  and 
(iihso)!:'-  held  that  the  iinrejiistered  transfer  could 
not  take  effect  as  a<iainst  the  re<iistered  execution, 
but  on  appeal  to  the  full  court  in  the  judiiuient 
delivered  by  Mr.  Justice  Mc(iuire  of  which  it  was 
said  in  the  judiinient   ot   the  coini   in   the  Supreme 

•'^  2(»  V  ii     i'.    '<ii2,   |i.i>;i'  .~oi. 

>'  2t;  S,  C,  H.  'JVJ.  atlunimn  L'  Terr.  1,.  U.  i:i:{. 
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Court  of  Canada,  that  "tl 


the   opinion   of   the   court    written   bv   Mr.    Just 


M('( 


le  n^asons  trivon  for  it  in 

ico 


lUI 


re.  were  entirely  ri^dit"  -it  was  held  that  the 


Aet  was  larsicly  framed  for  the  ouidan('(M)f  registrars 
and  was  not  intended  to  p'-event  a  eourt  from  yiivinf 


etTeet  to  riiihts.  e(|uital)le  or  otl 
denced  by  anv  instrument  or  I 


ierwis(>,  whether  evi- 
y  one  ncjf  capable  of 


)ein^^  rejiistered  or  by  one  which  has  been  men>lv 


omitte.l  to  be  registered.     The  1 


in  M. 


tsscj/  V.  (tih 


.in,t;ria;i-e  oi  Bain,  J. 


SDII, 


w;is  quoted  with  approval: 


'I']  luit.ililc    interests    c;m    he    ere;'.t(>(l 


iin 


iinii    wi 


;irise    hv 


le  ease  of  i.Miids  th;it  havt 


md 


courts    of    eciiiitv. 


in  /Kr^iinnni  wil 


-till 


rei'oii-iiize 


t)lie:itioii  in  these  lands  just  as  in  t 
not     liicn    hroiiiiht    uinler    the    Act, 
actiiii;  upon  the  registered  owiut 
and  nive  efTect   to  tlnin." 

He  points  out  that  an  executor  under  the  Act 
was  deemed  to  be  the  owner  a-iainst  all  persons 
whomsoever,  but  that  it  would  not  be  contcMided  for 
a  moment  that  if  an  executor  contcirpiated  dealinu; 
with  the  land  cor.trary  to  the  interests  of  th(>  di'vi-siH-^ 


the  iatf(M'  could  not  by  i 
him  from  so  doinii 


njunction  or  (cder  restrain 


Tiiis,  1  think,  ilhi-lrates  how  tl 


le  >;ener;>l  words  of  section 


f)!)  (ali(ne  (|uoted  in  .-Sa-k,  (it  with  l;i-t  clausi'  o!T  and  Alta,  41 


la-f 


part)  ;ind  (12  (.Man.  71;Sask.  KiO;    .\lta.   It 


I'ilect    to  .as  heint 


ddressrd  to  the  rei.dstr,ar  and 


liv   luin  -()  l.ar  as  he   is  concern. mI   in   th.'  iierfonnai 

(hl'ie-." 

As  atiaiiist   th(>  execution  creditor  of  tl 
tered  owne,-,  he 

"h.as  liecoine  a  mere  trust,  e  for  sonn'oiie  eU 


may  t»e  Ki"-'<'ii 

to  lie  ohser\"(I 


iCe   ot    til^ 


le  reiris- 


,aiid   111  hifi.aal   owner. 


ace  o 


■e    who  i>    the  real 


In   tf 


f  such  lap.tiuauie  it  seems  hopeless 
to  (leii\-  the  pi-;ictic;d  existence  of  "etiuitabh^  estates" 


m   l;i 


lid 
that  the 
the  c(]iii 
of  tl 


as  we 


I  he  registered  estate.      It 


is  true 


ei|Uiiai)ie  estate  is  enforced  bv  an  action 


on 


sid(\  it  tlie  expnvssioii  may  now  be  uset', 
le  coiu't,  aiul  in  pcrsonain,  !)ut  it  is  as  much  an 


7  .Man    1..  1{    17J 
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C8ta((>  in  the  ImikI  as  was  the  old  "((niitahli'"  estate 
as  (listiiiiiiii>li('(l  from  the  ••h't:al"  rotate  and  tlilTcr- 
iliU  iVdtij  lli;il  estate  only  as  neee>-;ti'ily  niodif'u  d  l)y 
the  iu!e>  oi'  the  Toiiviis  Act  as  io  notice  and  defcasi- 
liilil.\\  This  view  has  been  acted  on  tliiou.iilioiit  the 
iicci>ion-.  In  TiicLir  \.  Arnioiir-  the  nnreu-istercd 
as.-itinee  of  a  lease  hfouiiht  action  aiiainst  the  land- 
lord tor  |)o>session.  Scott  J.,  delivering- jiidiitncnt  for 
the  i'ull  (  oin-t  of  the  Northwest  'i'erritories,  said: 

"I'll''  ;i|'|'<  il'i'il  roiileinl-  llmt  t  lie  ;i->ii:iiiiirni  !.\  ll.rlirri 
luckiT  Io  pl,-iiiitiff  not  liM\  iiiii  lirrii  rri;i~iin  .1,  dill  iKi!  (iperatc 
as  a  Iniii-trr  ui  any  inii  iv-t  m  tin-  li  a-r  in  plainlilV  ami  lir  i-. 
dicrcforc,  iKit  iniiilrcl  ici  claini  utnirr  it.  I  am  of  opinion  thai 
tilt'  trial  jndm'  \va-  riulil  in  \\w  \\i\\  hr  i  \pi-.-.,-((l  that  tlic 
pmiciple  laid  down  in  Wilkic  v.  ./(//.//  i>  api)iiralilr  a-  well  to 
The  Land  Tiilrs  Act  a>  to  Tin  Tcrrit.irirs  lira!  I'ri'prrln  .id 
and  that  tiicrctorc  t  he  a--imiineni .  llioii-h  iniri'i;i-ii  ii  d.  Iraii'^- 
tVtrcd  to  the  plaintilT  all  the  iiitcnM  i,\  the  orii^ni.  .  Ii  -.  (  ." 
Biuiiti  rnKui  \.  (irnii.'  where  the  \!ew  of  a  contract 
tor  sale  of  laiid  at  ;t  price  payable  in  instalments  as 
transferrinu  with  etich  insltdnient  tiie  ownership  of 
a  ('orr(>spondinu-  jxirtion  of  tlie  estate  was  adopted 
without  (inestion  in  regard  to  land  inider  the  Act, 
has  been  referred  to.  On  this  point  Mr.  Ab-Caul. 
in  his  Notes  on  t!;-  Itemedies  of  \en(l(,-s  and  I'ur- 
ci lasers,  ~  say,>: 

■■Con-r(|ii,  iitl\-,  where.  :i>  in  .Mlieria,  a<irceriicnt>  of  sale 
.arc  not  •in^iiiiu.  ni -'  c,  ;)!il.l('  t)t"  re-iistration,  it  may  well  hv 
arfiuiMJ  th.at  the  mtiiition  of  ih,.  Act  i-  to  picvcnt  any"  estate  or 
interest,  Icfral  or  cc|ialali|f.  V(-tiiin  "n  the  ptircha-er  liy  such  an 
ajin'cnicni.  So  far  .■  ~  the  writer  i-  aw.-ui  ,  the  rourt-  ha\r  ticvcr 
(•OII>i(lercd  this  dithnilty  lua  iiavc  dealt  with  the  remedies  of 
\e'  ',v.r-  aiKJ  piircliaMTs— f.  ,/.  relief  amaiiisl  forfeiture,  enforce- 
ment of  MlidorV  lien.  etc.  as  if  they  were  ntiatlected  liy  the 
•^<''  :  except  .  (if  luur-e.  -o  f.ar  a-  t  hey  not  lie  ea\  e;its  that"  ma\' 
ha\e  liein  reiii-tii(d  in  re^peet  of  such  .•mniinents  oi  sale." 

It  is  perhajjs  not  lioinu  too  V.w  to  sa\-  fli.-il  as 
the  coinl-  construe  the  \et.s  ;it  the  pfi -epi  tinio, 
interests  in  hmd  nncillary  to  a  registered  interest 
nia\'    be    ere.'iled    as    fnIK-    ms    i>,Hiii-iMii    iio, ,.■,,.♦. 


■*'  ti  W ,  1..  K.  '.,13. 


1  S.  ],.  1!.  .ill  I. 


Net.    |i:mr  ll 


1 ''i:*  T  oi    i;i:(;iMK\Ti,,x  1:57 

<«statcs  JKMl  l.r,„  .non.ti.d  ,,,1  th..  |,.oai  ...fate       As 

;'     ,'"  '"      i'"'l"<l<l'>'   N.  pnyn„y  attention  t,.  such 

<  >ta..<.  hut  as  iruanl.  ,,,,-,i,.s  tlH.v  stand  in  th.. -ante 
Po.-itH.n  as  un,l,.r  the  tonncr  lau-,  ^■srr^nm.  as  ,v..>r,ls 

h;  .K.,,nv.UHl,. fleet  of  tlH.pnontieien.^ 
<    At.,  and   fh.Mi-   I,al.,l!ty  to  he  defeat..!,  as  dis- 
<usse<|  /../    pa...    101.-      This  is    not    ,0   h,.   under- 
>t,  0,1   as   necessarily   Kh'ntifyino-  ,,,uitahle   interests 
"'  unn.„st,red  nitet-ests.     One  of  the  <|istinetivc 
MS  rmnents    ol    the-    sys.en,    is    the    n,orti,a.e  y 

statute  a  d<,es  not  operate  as  a  tn.nsfer  of  the  land 
^.Manitoha)     ,nd   „f  any  estate   or  interest    there 
^"  <;'!-•  ->'<ls.  the  re.istere<l  intereM        elf   .\nl 
analogous  ,otlHM.,,uital,leehar^eor]i,.n.  And.  =  i^ 
H     v„,sn.red  t,-ansleree  hy  way  of  s<.e,,ritv,  is         i 
"  ""■  P"r't"...  (.!  an  eciuitahh.  nH,rtj;auee -'     \\t 

^^  HHv.nt  rs  snnplv  tiKd.  as  a  residt  of  tlHM.ases    tie 

;'^;-  •■'■l^'tn,.,<.e,,uitahle  interests  wluTethMandt 

';'    '"Hhr   the  syst,.n.   is  appheahle  to   ,nn. Jis  e  ed 

""•'•<'>ts  ulH.re  the.  land  is  tnuh-rthe  system   exeen 

f-'p:  neeessanly  alf.red   hy   th,-  speeifie       n  ^u-u^' 

..■adu.tlH.h,   ,.Mhe,eneralin,lnd,nent.^;^^^^^^^^^^ 

"''I>    .stahhshed    n.t.Tests    uhieh    in    ec.uity    were 

•■■•"-i  .'IS  interests  n,  the  land  itself,  th,)' -d    at  Vi w 

'i'".v    uould   have   had    no   standinu.   so   our  n.urts 

;•;  ;;;;n-..'nn,hoth  law  a,H|  equity,  nun-.    md«!^: 

•'    ^^  «  •'.  nrojinize  uiu-e.^istered  inter<>sfs  as  in^.n'sts 

"!     '"•  l-'.id,  wherever  in  doinu  s,,  ,U,.y  „,,,,,,       '"^-^ 

-•'^--•''•''-pnneipK.a,ulpu,.po.^;;nL     t;^^ 

<••  Relation  of  the  Registered  Estate  to  the  General  Law 
,„,^,  ./'   '     ';•"   '"  l;"^>ipposed  that    Ih..  -n.rrens    \(^f. 
a     .      m.ple,,., -ode  o,  real  proper 
•'li  the  law  reiutinu  to  that  kind  of  property. 

!'•  U.   U>>-   S,iw„.r    \t".   ''   '■  ■     "^  •,.!'.'•    ^"r'tis  V.  ISiurd,  1,'i  M.,n 
^Vnrk  i:;^:„^2S   L    H    nl  '  "■    "  "  "'"•  "•  •'  '^''"-   ''    «•  «;    ^"  ^ 
"  ln,kiHndi„l  L,mh,r  C,,.  v.  liu,-:.    \  s    1,   R    i,,!. 
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"'I'lii-  Art  \va~  not  intciiilrd  to  lie  a  roinplctc  sclf-siifliciriK 
code  ol   law  in   iH  operation."'" 

Siicli  huitiiuini^  as  that  of  Kdwafds,  .].,  ilcliv(Ting 
tho  inajotity  jtidtriiu'iit  of  the  Full  Court  of  New 
Zealaiid,  wlicrc  he  said: 

"'riic  olijoct  of  tlic  Act  was  to  contain  witliisi  it-  four 
corner-  a  complete  system  which  any  intelliiient  man  could 
vinderMand  and  which  could  l>e  carried  into  elTect  in  oractice 
without   the  int(  rvention  of  persons  >killed  in  the  law,"" 

nms!  l){>  ttikcii  to  Ix'  intciuied  to  exclude  the  opera- 
tion of  nil«'s  of  law  at  varia.iee  with  the  i)laiii  iiieaii- 
iiiu;  of  he  Toic 'tis  Acts,  hut  not  :is  excludiii,<!;  tho 
opei'atioii  of  a  ^reat  deal  of  law  and  a  }ife;it  many 
pttttutes  luit  I'eferi-ed  to  or  touehiMl  in  the  Torrens 
Acts  at  all.  This  has  been  well  illustrated  in  the 
discussion  just  had  of  the  nature  of  unregistered 
interests.  The  Acts  say  that  no  action  for  the  recov- 
(•r>-  of  any  huid  slitill  he  susttiined  antiinst  the  owner 
except  in  certain  specilied  interests.  None  of  tlie.se 
specilicd  cas<'s  is  thtit  of  a  vendor  who  has  received 
all  his  piu-chase  nione\-,  or  of  an  executor  wiio  hy 
the  terms  of  the  sale  is  hound  to  trtmsfer  the  land  to 
a  certain  heneliciar\-,  hut  the  courts  would  exercise 
their  riiiht  to  enforce  these  remedies.  In  Saskat- 
chewan atid  .Mheitu.  the  jurisdiction  of  the  court  is 
contimied  hy  special  sections.'-  The  correspondinji; 
section  12(1  in  Manitolia  is  now  rei)(>al<'(|,  hut  the 
law  is  as  stated  in  that  section  in  any  cas(>  (si  e  paj>;e 
147).  The  section  ajjpears  in  only  two  of  the 
Australian   Acts. 

In  considering'  the  rehition  (<;  the  Torrens  Acts 
to  the  ji(-ner;il  law,  it  mtist  he  kept  in  mind  that  the 
two  main  ohjects  of  th(>  Acts  are  to  '^\yv  facility  of 
tnmsfer  and  .s(>eurity  of  title. 

"'I'he  main  ol'ject  of  the  Ai't,  and  the  lejii-lat  i\e  scliemo 
for  llie  attainment  of  that  oliject,  appear  to  he  e(|ually  plain. 


'"  IVr  Mitiuins.  .),,  I'ltu:  v.  ii,ih,rts„ii,  \  ('.  I.,   li.  S(U. 
"  V,h  V.  Kiinirlts,  2C.  \.  Z.  L.  U.  C.  .\.  tint,  :it  put;!'  ti.'O. 
«S;isl<.  4;    All:i.  IMl 
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Tl.c  ()l,jr..t  i.  to  s.vc  person,  (i.-alins  with  n-i^frcl  prcnriHors 
from  the  tn.uhl,.  aiul  ...xp,.,,.,.  o(  Koinr  |,,l,i„,l  ,1,,.  n.^istor  in 
on  er  to  uiv,.st,jrate  th,.  history  of  tLrir  author's  .i;le  and  to 
satHty  themselves  of  its  validity. "'^ 

It  (loos  not  coiidiKM'  to  such  <i:rcat(  :•  facility  or 
security  that  a  n-ist.nHl  ouncr  should  not  he  b(jund 
by  a  contract  nuul(>  by  hini.  or  that  an  oxocutor 
.sliould  not  be  compellable  bv  a  court  of  r,|uitv  act-ng 
upon  hiin  IN  personam  to  us,  his  re-istered  ownership 
or  the  beneht  of  the  person  entitled,  and  accordingly 
tJie  Acts  are  construed  with  reference  to  these  ,)ur- 
fx.ses  and  are  t(.  be  taken  merely  as  a  pan  ..f  the 
general  body  oi  law  and  not  superseding-  it  except 
by  necessary  uiteiK'ment  read  in  the  lij;ht  of  these 
mam  purposes  of  the  Acts.  It  will  be  seen  elso- 
wl.en-  how  the  general  law  relatinu'  to  mort-a-es  and 
leases  is  applicable  to  niort-a-es  and  leasc-s  of  land 
under  the  .system. 

The  (luestion  of  the  applicabilit v  of  (,ther  p.,,-. 
icular  statufs  to  :1h-  land  under  the  system  is  to 
be   viewed   somewhat   different  I  v   in   Mat'.ifoba   than 
It   IS  in   the  other  jiuisdietions.      1,,   the.se  latter  all 
Jand  IS,  or,  before  bem^- dealt  with,  must  .-onie   under 
the  .system.     There  is  no  (iuesti(.n  but  that  all  Ic   s- 
ati.)n  relafm-  to  land  passe.l  since  the  comim--  into 
t(.rce    of    7//e     J  ,rritnrirs    R,  „l    I'mpnii/      \r/'  ISSO 
applies  to  land  under  the  Act.s.     The  onlv  .|Uesti„n,s 
arise  a.s  to  previous  lejiislation  and  imported  I'ji.disl, 
law.      In  .Manitoba,  prima  hirir  all  a<-ts  of  legislature 
relatmo  to  lan.l.  mcludr  and  appiv  tc  land  under  th(> 
system;    but  m  a<v<,rdance  with  the  maxim  ^/nnrala, 

T''",'  Tn  "'  ''"''"-I""''  "!'•  -^["'''ial  provisions  of 
Ihv  hral  Prnpniij  Art  will  take  eirect  .so  as  to  exclude 
the  operation  of  th<>  -eneral  statute,  whenever  such 
exclu.sion  i.s  es.sential  to  the  due  operation  of  the 
special  enactment. 

\. 1 ,  .     ,        .  .  .         , 
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<';is('  the  l;iliiiii;i'j.('  ct  ImIw  iirds.  ,1.,  in  /'( />  \.  Knnirh.K. 
lUili.'^  ;il)|)li('>.  Where  ili<'  |iru\  i-iun-  dt'  dthei' 
statute.-  can  l)e  Ltixeii  elVecl  lo  w  it  liuiit  dniim  NJoleiicc 
t(i  the  priiieiph's  (if  the  Act,  such  (ither  >tatiites  will 
he  i:i\-eii  their  el't'ect.  Thus  in  /,\  A'.  ./  UrmiLs'' 
there  was  an  assimmient  tor  licneral  henefit  ol'  credi- 
tdis  anil  a  transinissidn  of  certain  property  to  the 
assiiiuee,  to  reiiister  which  the  rejiistrar  claimed  he 
must  indorse  on  the  certificate  of  title  issued  to  (he 
assiii'nee  for  the  iieiieral  lienelit  of  creclitors  memo- 
randa of  all  executions  aiiainst  t  he  a->iiinor;  l.amoiit , 
.]..  deliverin;^  the  judgment  of  the  I'uU  ( 'ourt  of 
Saskatchewtui  pointed  out  that  the  registrar  nnist 
issue  a  new  certificate  of  title  ■'>ul)ject  t(  the  riuhfs 
of  the  execution  creditors.""  and  for  the  delimitation 
of  those  riiihts  the  reiiistrar  was  entitled  to  read  Tlu 
Assi(inii,'i  Ills  Art.  Till'  Criditdrs  l!i  li(j  Aci.-.'''  Tin 
Assii/Hiiii  /its  Arts  and  \\w  statute  1.'^  l']li/..  c.  "),  apply 
to  lands  under  the  system.'''  hut  where  the  interest 
of  a  lioiKi  full  purchaser  intervenes,  who  has  ()!)tained 
a  certilicate  of  title,  his  title  is  reac^  as  ^o\-erned  h\ 
the  Torrens  Act.  In  regard  to  trustees.  The  Tntstet 
Ads  pi'o\  idinti  for  the  appointment  of  new  trustees 
apply,  not  withstandinii  that  trustees  for  the  piu'po.sos 
of  the  Act  are  deemed  to  he  al)solute  and  heneficial 
owners.''  .\nd  notwithstanding;  that  executors  are 
deemed  to  he  the  ahsolute  owners,  the  ordinary  rule 
is  followed  that  upon  the  deaih  of  oiie,  the  other  may 
act  alone. '^ 

Till  Ml rliniiirs'  I.ii  II  Acts  foi'ni  anothei'  instance 
wl.  K    char^i's  on  land  are  estahlivhcd  entirely  out- 

'• '_'  s.  L.  1!.  .■.lU. 

"  7'A()w?/).s(i»(  V.  Yii /■(/'"'"/• 'i'"^.  I-.  li  t7»;  KibnniiUih  Mnriiuuu  Co  v.  Cross 
IS  W.  L.  It,  :is.-..  ■ 

"  /VcA-  V.  Sun  l.ifi  Asxiirtnia-  Co..  11  H.  ( '.  H  Jl.",;  Mi'iunrw  iJoray, 
2  \V.  ]..  U.  -JIU:  (■uhiilv  V.  Udiifinrlh.  10  U.  I.,  it.  :(.".;  Smitli  r! 
SiiiiiiniKin,  in  W,  1.  \i.  (171;  I' ■■/(■•'i  r  v .  />"'^'.'/'!i'.  40  S.  C  H,  :iS:t;  and 
iil.so  Stulutc  27  1:11/..  1'.    1;    Ctilichin  v.    ll'.c/r,' 3   \'.    L    l;     (!•:)  2l)6 

"  S:i.sli  (IS  (2);  .M:iii.  '.t2;  .\lla.  17;  Dntii,  75:  l{,  Fn,l:.  (I'Jllh  \.  \..  \\. 
:?:!".     .\ncl  .■«>(■.  Snsk.  ll."i:   .\lt;i.  70  (2;;    Dmii.  155. 

"*  li.   Roii.rh.  7  W.  I„  K.  27s. 
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side  (if  the  Tonrus  A(t<,  and  arc  coiisistcntlv  and 
without  (lucstion  .■nl'oircd;  hm  where  tliev'cotnc 
int(.c()nnict  witli  iheTt.nvns  Act.v  the  hitter  prevail. 

Wilde  a  hen  may  he  li 1  auainst  the  owner  lor  thirty 

(lays,  the  purchaser,  outside  of  Maniioha,  where  the 
(•crtihcate  ot"  title  is  without  >pee;al  mention  suhject 
to  the  hen.  is  not  hound  to  yo  beyond  tlie  reuister 
to  ascertain  the  extent  or  existence  ol'  a  hen;''^  hut 
Ml  tlie  case  ju.-t  cite(h  and  in  practice,  it  is  assumed 
tiouiih  nowhere  speciiically decided,  that  the  provision 
Hint  a  heiihol(h'r  has  a  cJiartic  on  the  increased  value 
111  [)rionty  to  a  niortjiai;ce.  is  not  so  repuiinant  to 
the  provisions  of  the  Torrens  Ads  as  to  he  nut;atory. 
In  such  a  case  tlie  morti-a.-iee  has  ac(iuir"d  all  the 
bcnehts  intended  by  the  Act  when  he  takes  hi.s 
niort-iajic  upon  the  land  as  it  exist.s  at  the  time  of 
the  resist  ration  thereof. 

A  rejiistercd  title  may  he  foundtNl  upon  a  title 
j^ained   by  the  leii-th  of  possession   re(|uired   und(>r 
the  Matiit,'nJ   /., ,nitiili,;,i.s  in  i,,rce  within  the  juris- 
dictisn      That    is   to  ,siy.   a    person   on   niakin'u'  an 
orijiiiial  application  to  l)rin<r  land  under  the  Act,  mav 
submit  as  («\i(lence  of  title  continuous  and  unlntor- 
rupted  pos.session  for  the  perio.l  of  time  nniuired  bv 
the  StafNt,  <>j  Li),i;tntiu»s  in  force  in  the  jurisdictioii 
m  which  the  application  is  made.'^'     The  effect    how- 
ever, ol  the  m-antiii^-ofa  certificate  (jf  title  upon'other 
evidence  as  a-ainst  the  title  of  a  person  who  has  at 
the    lime   ol    such   orantinii   been    in    uninterrupted 
possession  lor  the  retiuired  statutorv  iieri.id.  varices 
In  Manitoba,  but  not  m  Saskatchewan,  Alberta  ami 
the  Dominion. 

-every  .■.•rtiCrate  of  title  shall  !,e  void  us  againM  .i„.  tuic  ot 
any  ,,.  r-.m  advcr-dy  „,  actual  .„rupation  of  au.l  ri^chtlv  ,•„- 
t  tl,.,ltotl.e  land  at  tliriunr  whrn  Mid,  land  w.as  lu-ouulit  under 
tlie  nvw  ->  -Inn,  and  whu  rdnliniH'^  in  Mirh  orrupation."" 

'^  I'i'l' l"i<i'"l  Lumlnr  C,}.  v.  Hoc:, -i  :i    L    R    10'} 

u  M  ;'"lV'""'  '"^  ^^'^  '-  '<•  ^19;   Iira,Lhaw  v.'l'aiurso,,,  Is  \S .  J,,  li,  m 

*>i ;i ii.  (  1. 


142 


CANADIAN  TOHKKNS  S^  S'lKM 


Th(>  riiiht  of  such  a  person  therefore  is  safe  in 
the  same  way  as  the  rijihts  to  which  a  certilicat(>  of 
title  is  sr'  '-t  by  iMiphcatioii  and  without  special 
mention  uu  .er  the  Act.  'Hie  full  period  re(iuii'ed  by 
the  statute  must,  however,  ha\e  e\|)ired  |)rior  to  the 
brinuinn  of  the  land  under  the  new  system,  that  is, 
to  the  actual  issue  of  the  new  certificate,  as  other- 
wise all  such  adverse  occupiers  could  not  be  said  to 
be  "riiihtly  entitled,"  the  use  of  the  word  "riiihtly" 
under  such  circumstances  beinu;  at  best  a  rather 
anomalous  use  of  the  word. 

In  the  other  jurisdictions  pns.session  rxcn  for 
the  statutory  jx'riod  is  an  adverse  interest  which  is 
"cut  out"  by  the  certificate  of  title  under  the  ucneral 
sections  makinii  the  certificate  conclusivi'  with  ci  r- 
tain  exceptions.  -  'I'he  rejiistrar.  liow(>\-er,  is  only 
permitted  to  pass  on  an  application  where  tiie  a])pli- 
cant  is  the  orijiinal  (grantee  of  the  Crown  and  no 
instrument  has  been  recorded,  or,  if  not  the  orit^itial 
grant(M'.  all  the  ori<iinal  title  deeds  are  produced  and 
tto  piTson  other  tluui  the  applicdnt  is  in  acttntl  possession 
of  the  Idtid-' '  ami  in  all  cases  the  applicant  is  recjuired 
l)y  the  form  to  state  the  name  and  addition  of  the 
occupant  and  the  nature  of  his  oreupoiic!/.  It  '•'^ 
hardly  conceivable,  therefore,  that  in  fact  an  adverse 
occuj)ier  for  the  statutory  jx'riod  could  bo  overlooked 
so  as  to  be  deprived  of  an  opportmiity  of  establish- 
ing his  title  except  by  reason  of  aflidavits  so  incorrect 
as  to  bo  fraudulent,  and  therefore  renderin<>;  the 
certificate  of  title  granted  voidable  at  least  in  the 
hands  of  the  first  holder.'^ 

Once  land  has  come  under  the  new  .system,  the 
question  then  ari.ses,  is  the  registered  title  liable  to 
be  defeated  by  adverse  occupancy  for  the  statutory 
period?     Or,    in    other   words,    must    the    Acts    be 

"  .Susk.  t\'>;    Alia.  42;    Dom    -•> 

"  Sask.  61;   Alta.  2',)  ( I) ;    Dom.  57. 

"  Gale  V.  Acdi/,  13  v.  L   U.  401;    Wu'lham  v   Bulllr,  i;?  S.  A.  L.  R.  1. 
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ainciulcd.  as  it  were,  hy  adding  aiioti.i  i-  instaiuc  to 
the  -statutory  casis  in  which  an  action  for  cicctment 
or  recovery  of  land  will  h<'.  nanicly,  hv  tin"  lioMcr  of 
a  "title  by  i)os.<es  ion?"  In  Sask'ifhewan,  Allxrta 
and  the  DoniinioTi,  in  a  .«iise,  ve>;  hut  this  case  is 
'lot!  in*,  more  than  an  instance  of  the  jieneral  rule 
laid  down  elsewh'  re."  that  a  certificate  of  title  was 
not  intended  to  he  a  continuing  charter  of  title  in 
favor  of  the  owner  named  tli<  rein,  hut  D  his  furor 
only  a  certificate  that,  upon  its  date  tli  re>;istered 
oy  uer  was  the  holder  of  th(>  title  tlnreii,  spf-cified. 
This  is  the  vi.w  suj. ported  bv  the  I'rivv  Coiincii 
decision  in  Bdizr  h'stdtc  <nid  I'rodiur  Co.  v.  Qinlhr.'^ 
This  was  a  case  under  T/u-  Briti  h  Homlitras  Land 
Rnjistnj  Act,  l)ut  I.--  decided  upon  the  jicneral  nrin- 
ciples  of  the  Act  whi^'h  appear  to  applv  e(iuall\-  to 
the  Canadian  Acts."  It  was  h -Id  that  adverse  po.s- 
s(|ssion  for  the  statutory  period  since  the  registration 
of  the  registered  owner's  title,  extiiiiiuished  that 
title.     Their  lordships  said. 

"If  tlmt  cniictmcrit  referring  to  -lie  liinit:itioii  provisions 
of  tlic  (  o(lo)  Iiad  lu'cn  !is,  U'A  in  The  Land  Tith  ,  h'^nstni 
Ad  their  lord.-hips  do  .  •  nk  there  would  have  hem  the 
least  color  for  the  conteiiiion  iha'  it  was  n[)UKiiaiit  to  aiiv  of 
the  other  provision-  of  the  statui  In  their  opinion  the  "fact 
that  the  rhiuse  occurs  in  another  statute  forming  part  of  the 
s.anie  Code  of  laws  makes  no  difference  in  result." 

The  decision,  however,  docs  not  touch  the 
further  (jue.-tion.  if  (|  lestion  it  be,  whether  upon  tlie 
registered  title  being  extinguished,  a  new  certificate 
to  th(!  ad.erse  po.s.sessor  may  be  issued.  The  form 
of  the  ((uestion  submitted  t )  the  court  for  answer 
and  which  their  lordships  upheld  the  trial  judge  in 


See  paKi.-i 


Mini  164. 


1.  W.  L.  R.,  !it  page  .m.  Vnhio,  J.  A  ,  duuhtc.l  that  ev.n  iii  the 
absrnrp  of  s.Ttion  7.5  ol  i;„.  Manitoba  Act  th,.  ,l,.,.,.i,.M  ,.,,„l,i  I'., 
appii.ao.t.  to  .Manitot,a.  No  detailed  n-a.sons  .•ire  yivrn  an,i  the  iloc- 
rite  w.us  tus  state,!  by  Perdue,  .1.  A.,  hiitiBelf,  "a  <,,i,.,.iiu„  win,  h  i.s 
l'r,-i,i,  the  presi.nt  i.ssue.  '  On  appeal  in  the  Supreme  Court  of 
'-anaila  the  decisi'm  wa-s  held  applicable.       45  S.  C.  U.  Gl?>. 
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answcriiiti    in    the    anirinntixc,    it'    laktii    \>y    itself, 
would  x'l  in  ti)  <(';il('  the  (|ti('st ion.      It  was; 

■Willi  hit     Iwclity    \r:ir-'    |i()--i>-M()ii     will    (sl<l})Iish    II    litli 

advrr.-f  to  iIm'  i('ni>t(r((l  owiu  r  di'  i.iniU  icni-tcn  i|  wihIi  r  Tin 
lldhdiiriis  1.(1)1(1  I'lllis  Ads." 

I'lUl  the  action  \\a-  l)\  tlic  icui-tcicil  owner 
apiin-t  I  lie  ;i(i\(  T-e  occupier  I'or  tre.-|)a>s  not  liy  the 
()('cu|iier  for  a  cei  I  ilica'e.  and  t  lie  (juest  ion  and  answer 
of  the  c()Ult  should  he  read  in  the  liiihl  of  the  fact> 
of  the  case.  "  liut  in  /w  A  iidi  rloti,  '  Stuait,  .1.,  in 
Alherta.  after  an  exhaustive  examination  of  the 
uuthoi'ities,  came  to  the  conclusion   that: 

"'I'lir  l';il:ilicc  111'  (ipiMidli  .■ilnl  ul'  priict  ice  i-;  Vc'-y  -lioiiL'lv 
in  fa\()r  of  tin'  (lo'-irinc  ili:ii  n  litli-  in  iCr  >iiiii)!c.  or  what  \vc 
W(jul(i 'iin-iiirr  (■(luivalciit  llirnio,  can  lie  ;i('(iuir('(l,  not  iiidccil 
tiy  virtue  ot  any  (■xprc>s  word-  rontaincd  in  tlic  >taMiir,  hut 
as  a  io^iical  consrciuciicc  of  *lif  cl'I'rct  ic-ultinir  from  it>  opera- 
tion." 

and  luduiiht  land  under  the  Act  by  the  issue  of  a 
certificate  of  title  to  an  ai)i)licant  claituiiiti  title  hy 
possession.  But  in  Harris  v.  K(itli'"  the  same 
learned  .judiie  raised  antl  left  unanswered  the  (|ues- 
tioii  of  whether  tl:e  coiu't  c(>ul(l  order  a  new  certiji- 
cate  ot  title  and  the  cancellation  of  an  existing 
eertiticate  in  such  ca-e.  Hut  it  is  submitted  that  if 
a  lirst  retiistereil  owner  may  have  his  certificate  of 
title  on  exideiHa'  of  tith  l)y  possession,  and  the 
Canadian  and  Australian  coiiit.-  aL^ree  that  he  may. 
there  is  no  reason  wh,\-  in  this  i-opect  there 
should  he  an\'  difference  hetueeii  the  first  and  a'lx 
other  rejiistered  owner.  If  one  reiiistered  owner's 
title  he  extiniiuished,  as  ma\'  he  the  case,  unle.s.s, 
another  title  can  he  r(<iistered,  the  title  to  the  land 
is,  :is  it  were,  "in  the  air."  for  ther'  is  no  title  except 
the  rejiistered  (»ne.      It   would  seem  to  he  a  loiiical 


"Owi'i/i  V.  /.lalhiw,  (l'.H)li  A.  ('.,  at  pa^'' ■■)0t). 

"■•■  o    '.".  .    1,.    iC.    .'Ji'),    ;il    |Mfif  ;>:).■>,   ;i|)|)i'ijviii    III    Urdd.ihiitc   v.    I'tH'CTsnii, 

IS  W  .  \i.  It.  W'l.     Src,  also.  ItiUncifintiiil  ('<hiI  awl  V^tkc  Co.  v.  Evans 

It  W.  I..  U.  711.  at  patjc  7K1. 
""  in  W.  L    1{  ,  at  ASV 


nepossit\ 


KKFKfT  (i|-  lUClSlKAlldX 
"'•'  'li"  >y-tcni.   at    |ca<t    uhciv   li 
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;'';■'>;.;>'...,.    tl.,.!    tl„.   ,i,|,.  .houl.l   l...  sornruhm. 
•'";'"  i>>H.t   n.  .lH.,.x,Mn.nn-is;,.n,l  uuruT.  tl,,. 

""''^-  ';"'■'■■•"■'■  it<.Ai-...n.v  i„  M„n..,.ilH.r"     This 

wassu    H.i.v,l..  I-,ni,  ■..,.,  .,rVi,.,on:.'wlH.n 

a>xi.l    i.at  th-,— ur, nay  .0,0, !„■  court  ami 

.""l;!'    'i'"  j-.M.,,    ul,„   appears  on    ,1,.   .-.nistrr   fo 

;•">';■'• '"I'.m.       llH.MaM,;..nn.^a^a„.ttt?..l,nM,,' 

"    *'"■'  ■^"'•••<->iv..  .vrlili.-al..  of  tj.i,.  from   (I,,,  i..,,,. 

''-'•   -;lHTw,>.^v.,ul,|lH.an,^.uarrant,'lM.^^inire- 
""'     "I   "'•■  .•oncIusiv<.ncss  o|    ih,.  (vrtilirat,.  i„   ,l„. 
liaiKl-  ot  such  purchaser. 


In  Manitoba  it   is  provi,l,,l  hv  scciiou  7:.  that 

an,,^;;;s:'T^:i::;;,i:;;r;;':r''-K::-4'"'::;::i™: 

may  t..r  all  practi.^al  purposes  he  rea.l  out  of  the 
statute  'aii.l  c..iis,.,,uently  a  niorti;a-ee  wl,,,  has 
';"•■'■'■''  ,  ""••     possession     under     his     nmrtiia-r..     is 

;  Zl'^r  ;;;'"'•>•  •-■/-'-"  ^--  th'  statuto" 

P'liod.        lu    tlie  aiiiendnieut    ot    l«)()s    c    ,-,•>    s  < 
tlH'  same  m„nutu-ty  from  defeat    Uy  rc'ason  "of 'f  h,'. 
-V./'//c  ^-/    A,..  ./,...  was  conferred  ou   ,h.>   n.ort- 
^auee    as    JK.d    I.ecn    conferred    (.n    th<'    niort-a-or 

"Kd.,.,i,thcn,,htsofth..  twopatiiesrecirn'ond  ,• 
;B:S.F^/^r-:'^-'^^^^^       ■"•- 

'■'^WWw,.  V.  //«^/,,,,.  (issilinaiimr-.'  1;    I'    l)„r    IT 
W.  .t  .VB.  i:i.  '  '■■•'   '■■   ■•-'■/•••.■,  4   u. 

appivinn  tlicOnturm  Vrf  ''■      ""    "'"^"^  '''"'«  i"' 

«-rv'/   -^'''/r;'/?''^''  -'/-'.  ^''l'>n,,.i  15  >,(■    K    ,i|s 
-■'  ■>■  /'  L.  l{.  ('.  A.  :j;i<t. 
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Hiiiiht,  :it  !<';i-'  •■'>  '"  f"'^'  iii(irti::mcc.  liaviim  HMianl 
to  sccliiiii  IMS  (if  llic  >'..iiit<>li:i  Ad,  ii:i\c  l)i'('ii  held 
to  he  t  he  -Miiir  ill  ;ili>    rii>r. 

'riir(Miiili(tiit  tlic  luiTtidinii  innarks  inid  in  sec- 
tion 71  ol'  liic  M;iliili«l.;i  Act,  the  wnril  ••;nl\t'rsr" 
li;is  licci,  t'n'cl\-  used  ;is  applifil  '<>  p; i>-(  >-ioii.  That 
word  lia- not,  lio\\c\ci',  i*-  loi-nicr  tcclmical  tii('aiiin<!;, 
whicli  \\a>  alxilishcd  undir  the  ticiicra!  law  ih  \S.:V.\. 
i.v  ;i  and  1  William  1\  ,  c  '27.  Tlic  doctrine  is  iioi 
re-(>laMi>lied  t)y  llie  ii-e  of  the  word  in  the  ManirolKt 
Act.  And  !(  f(  ri-ini:-  to  the  corropondinLi  section  ol^ 
the  \ictoi-ia  Act,  l".;iiiy.  ,1..  in  tlie  l-'till  Court  of 
\  ictofia,  said; 

■i  ilicicl'on  (•(lUH'  to  t!ir  riiiii-lii~i()i  1 1 1.1 1  1  lir  wonl  •  ;i<lvir-c  ' 
inu~t  lie  rca<l  in  it-  i:npiil:ir  ~i  ii-r.  Tl  >  Ti<ui.\hr  ni  l.nml 
statute  is  far  t'i'oin  tci-liiiic-il  inhl  I  :iin  dl'  upiiiimi  tliat  wlnii  the 
wroiin  in.-iii  i>  in  and  llic  niilit  man  is  out  of  );o— c>hoii  ilir 
|n,^<,.,.ii,ii    .  :;(lv(r-c  within  the  tncaii'iij;  of  the  Act."'" 

'l"he  |)os.-e.-sion  whicii  is  reiniifed  undei-  the 
staluto,  w  heie  possession  is  of  an\-  a\ail,  must  he 
actual  "open,  \isil)!(  and  notorious,"  not  constriic- 
ti\c  po>-e--ion.  There  nnist  lie  both  ahseiice  ol 
l)()ssessioii  !)\  the  person  who  has  the  riiilit,  ami 
actual  p' ssession  l)y  another,  \vhether  adverse' '  oi- 
not,  to  he  prolecleil  to  liriuLi;  the  case  within  the 
statute.'  ' 

li.  Jurisdiction  of  the  Court. 

This  m.'ilter  is  referred  to  under  a  separate 
hcadinu  rather  than  left,  as  miiilil  perhai»~-  '•<* 
expected,  to  he  covered  through  the  discussion  of 
the  riL;:hls  and  lial)ilities  arising  in  the  operath.ii  of 
the  A.cts.  on  account  of  certain  special  ■;'ctions  in 
the  Acts.    These  sectiiiiis  pro\ide  tli.it  noiiiinv;  in  the 

*''  Sliiuijliliin   V.    hroii'i.    1    \.    1.     li,    il,i    l.Ml.   ii\  crMiliiij;  on   lliis  |iiiiiit 

lli)l),'rl.wti  V.  hull:,  1  \  .  1..  K.  1,1. J   1. 
•'  The  wonl  is  used  here  in  its  foriiirr  trcliiiical  ."iciusc. 
'^  Briiil.-'liirir  V.   I'lillrrxoii.   IS  W .   L.   1{.    lOJ;    McCdiukjIc,!  v.  IkrniKtrl;, 

4  .S.   .'.    H.  (lO'.l;   Sliirrin  v.   I'<<ir«(i>i,   14  S.  ('.   K.  f>>>'>;    ('(iWiil'ill  v. 

Imprriat  l.nati  Cn..  S  \V.  L.  U.  50'_';    Aytmif  Co.  v.  Short,  Vi  A.  C".  7".»3; 

Smilli  V.  I.tn'i'l.  !•  \:\.  .")ti2. 
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Acts  ^hail  lake  av\a.\  (if  afreet  the  jiirisdieiion  ot'  the 
court  (111  ihe  uT(.iiti(|<  (if  fraud  oi-  over  edutracis  for 
tlie  sal(|  (11-  other  (hsposit ion  of  land,  and,  in  any 
I)nicee(hn-<  res|)ecfinii  land  dr  any  transact  ioii 
relatiim  iheieio  or  aii.\-  insi  riiiiient-.  the  jiidiic  may 
direct  the  renistrar  t«.  cancel.  (  oi'reel  or  sulistiiutc 
any  cerlilicate  or  eniries  the.-eon.  The  sections 
reterred    to  aiv   noted    lielow/' 

''"-''  t\\(i  -eclions  were  eoiiuiiented  on  in 
I  nnnr  v.  Clnr/r'  liy  the  Clnef  .iu.-^lice  of  Saskatclie- 
w.in   as  lollo\,s: 

■•■r!ic>c  MTti.iIi^  ;iiv  ilit,n.|r,|  In  pn-rrx,.  I|„.  iliri-.|ir|i(,„ 
(Jt  IlKMdiirl  t.,.l,:,l  v.ili,  ,iii(.MH,n.  :  lr:,ii,l.,-,n.l  :,!-<;  ^^  it !,  ,.1  her 
"i""";  'l^'''  '■'■■'V  .■iiiM.  aClVctin-  l:,i„|  :,,i,|  wliirl,  u„:il,|  |„. 
l)ni|.erly   (■(r.UllZ:ihi..  (Hi    ilir   ,..|iiily    M.lr   ui   tile   .oiirt," 

Tlic  lir-t  of  the  seeiidiis.  lornier!\-  iL'd.  in  tin 
M;inil(il.a  Act,  ha^  lieeu  repealed,  and  in  Australia 
a  cdrn -iiondinu  >eciion  is  to  !„•  found  onl\-  in  the 
(Queensland  and  South  Au>irali;in  Act-,  'i'he  law 
as  settled  hy  iudiei.al  decision  is  the  same  e\-en  in 
the  ahseiice  of  an>-  -iieh  >tatut!ir\  provision.-^ 
{''■'>i"[  I'lri'  no  matter  i<  (le(  nied  to  lie  hevond  the 
.jurisdietidii  of  a  sujieridr  court  uiiles-  it  is  ex  press  !v 
shown  to  he  >d.  ;,iid  particularlv  in  view  df  the 
repeated  declarat  idus  of  the  purpd-e  of  the  Act  as 
not  heinti-  to  alidlish  e(|uitalile  riuhts.  it  Wdiild  seem 
to  have  re(|uired  specific  laic.iua.uc  to  du<I  the  iiiris- 
•'"•"""  "''  ''"•  <'ourt  rather  than  to  re(|uire  such  a 
■^'•'•'i"!'  'o  cdiitinue  it.  In  otiier  words,  wherexcr 
''"■re  are  riulit<.  either  ///  /iir^onmii  or  m  ntn.  the 
<'diiri  is  the  place  to  enfdrce  them.  This  is  the  very 
essenc.'  of  cdiirt-  aial  when  e(iuilat)!e  rii-hts  have 
"oi   lieeii  excliid,.,!  \\  seems  unnecessary  td  say  that 

'"  i'""-  ':-!'••  '"')'  '■'■•••■•■'l'''l:  s^:!-^  1;  .\lia.  !;i!»:  1),,,,  1;  .Mu„  ,iii- 
S;isk.  l.,();     Alia,   llll;    1  Inn,    l.M', 

"  2  s.  r,.  i{.  -.'(Ml. 

"  \Wm.  j.iiK,.  77'»  lui.l  nolr  .',7.  In  MMini.,l,:i  ilw  iv,.,.,-,!  of  scrti.,,!  12f> 
li:i.M  iMil  leMilliMi  in  any  rcs.^.il  i.in  liy  \\u-  r,,iir.  ,,|-  il„.  ...x.T.as,.  ,,f  ti„ir 
\v'"l{''  •")•■'     '"       '''•"l"'^'"""  "f  '•'■"'.  <■  £/■  //"■*«  V.  iMidl.iu;  1   W. 
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the  courfs  may  tiiforcc  tliriii.  This  was  tlio  con- 
olusioii  rcacliccl  l)y  tlic  Court  of  .\))p(al  in  Manitoba 
in   W'i/li'n/is  V.  Hox.     ("aincron.  .J.  A.,  says:"' 

•■Tiic  coiiclusioii  tlicrct'orc  is.  tli:it  Mctidii  li'ti,  uitlioul 
llic  .•iiiiciuiiiit'iit.  ndils  iiolliiiii;  u  li.'itcvcr  to  the  iiirisdici  ion  of 
the  court,  and  tlmt.  in  it-  :i1,s.ii.t,  iIh-  hiw  would  li<-  held  to  1  <• 
what  tlic  section  di  clafr-.' 

It   is  true  that   this  hohlin^  is  wcai^cncd  oy  fhe 
decision   of   liic   Suprciiic  Couit    of   Canad.i.   which 
hin^(-(l    on    tlicic    l-.cint    >oni(>    ni('anin<>;    where    the 
Court  of  A|)i)eal  in  Manitoba  iiad  hkewise  found  no 
nieani!!^-,   namely   in    tiie   wonls  of   the  amen<hnent 
"or  over  mort^ia^cs."  thereby  inchcatinji;  tiiat   prob- 
ably the  reniainder  of  the  section  likewise  had  some 
me;ulin^^     And  in  Contilnj  v.  A)iit(il,b.'''  in  the  I'ull 
Court   of   Saskatcheuan,    \\'etniore,    ( '.    ,1.,    implies 
that  the  correspomh'nfi  section  in  the  Saskatchewan 
Act  adds  a  ^reat  deal  to  the  Act     tiiat  without  that 
part   of   the   section    enacting-   that    notliini;-   slioulcl 
take  away  the  jurisdiction  of  the  court  "over  ((juit- 
able  interests,"  the  coiui   had  no  such  jurisdictioti. 
But,  fov  examiiie,  "siu-ely  it  would  not  hv  c(.n(,'nded 
for  a  moment  that  if  an  executor  contemplated  deal- 
in^r  with  land  contrary  to  the  interests  of  the  devisee, 
the  latter  could  not  l)y  injtmction  or  order,  restrain 
him  from  doin^-  so,'"-  even  in  the  absene,'  ,»f  such  a 
section.     The    (luestion    ui    the    juri.^diction    of    tiie 
court  ov(r   land   r.'.-sobcs  itsdf  into   this:     Are   the 
courts  prevented  from  applyini..;  the  ordinary  rules 
of  lawaiMJ  cfiiiity  lo  land  under  the  system?  and  can' 
they  only  apply  wh.at  they  lind  within  the  four  walls 
of  Torrens  Acts,  and  .<o  far  as  jini.sdicdon  is  iiiv(>u 
tl;em  by  these  sections  in  rejiard    to  fraud  atid  con- 
tracts?  oi,  on    the  other  hand,  do  eoints  applv  to 
hind    under    the   s\M.ni    the   oidinarv    |.rinc:|)le's   of 
hiw    and    e(iuity,    except    w  h  ic    pre\(iiied    by    the 

"i;iW.  ].,  K.,  at  pan,. -17.'. 

'•  1  \V    VV    1!.  MS. 

■•gunlc.|lr,,in.Mr(;uir,,J.,i„II-,//,„  w  J  Mil.  2  Tvvr.  \.   li.,  at  i.Mt;o  144. 
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direct  laiifiUii^^e  :ui(l  iicccssiiry  intorulment  of  the 
Ai'ts,  takinj:;  into  consicicratioii  this  scope  and  object 
discussed  aufr  {)aiie  KiS?  It  is  submitted  that  the 
latter  is  the  correct  view  and  that  ordy  on  such  a 
view  do  the  decisions  ..['proach  any  appearance  of 
consistency. 

The  second  of  the  sections  referred  to  under  this 
li'  ;>.din<r  is  one  of  proceihire  only.""  The  ;'onvenience 
of  t!ie  section  may  be  reahzed  when  it  is  j)ointed 
•  ■•'t  "lat  under  the  \  ictorian  (AustraHan)  (h'cisions 
wiiere  tliere  is  no  such  section,  the  n^^istrar  is  a 
necessary  party  to  any  action  in  which  the  cancella- 
tion of  a  certificate  is  one  of  the  rehefs  sought, '^  and 
in  case  of  rectification  of  the  r<><.dster,  the  refjistered 
owner  is  ordered  to  execute  a  transfer.''  Tlie  Aus- 
trahan  practice  is  th{>  logical  practice  if  it  be 
attenii.ted  to  adhere  rijiidly  to  the  view  that  unrej^- 
isiered  interests  are  mere  rights  in  pcrsorxun  aj^ainst 
the  reuistered  owner  and  in  no  sense  a  rifi;ht  in  the 
land  ilseH'.  If  these  uiu'e^istered  interests  are  mere 
rijiiits  atiainst  the  re<i;istered  owner  it  is  evident  that 
the  loiiical  course  is  to  comix'l  tlie  rcfjistered  owner 
to  execute  such  instrument  as  may  be  recjuisite,  and 
thus  create  tiie  interest  t)y  re<j;istration,  the  one 
means  pidvided  by  the  Acts  f(»r  estabiishiiifr  interests 
in  hiiul  cojiiiizable  by  the  reiristry  offices.  Jiut  if 
tiiese  unre<.'istered  interests  l)e  rights  in  the  land 
itself,  inchoate  it  is  true,  and  ine'Tectual  in  many 
cases  a,a;ainst  the  re,L!;istered  interest,  the  statutory 
procedure  in  these  sections  permitting  the  court  for 
tlie  purpose  of  establishiufj;  tliose  ri<ilits  to  operate 
directly  upon  the  rejiistered  title  is  the  pntper  course. 
In  this  is  to  l)e  fotmd  another  statutory  recojinition 
of  tlie  unregistered  interest  as  taking  elTect  in  some 
way  0:1  the  land  itself. 

'*  Re  Swill,,  S  W.  I,   |{    IHI. 
"()gh\  .{,,1,/,  \:;  V.  !    u   ir,i. 

'*(!unn  V.  Ilumi/,  1  V.  L.  K.  Ill;    Camphdl  v   Jarrrtl.  7  V.  I.   R    137; 
IieAiUn,\l2\.  L.  It  24. 
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1 .  Conveyancing  Practice. 

(  1  I  A-  rcLi,;ir(ls  tlic  i)n)(li  'tion  dt"  an  al)stract  on 
a  trcat\'  l<ir  ^aic.  Mciihiri/  v.  W illimns'  '  was  an 
actidii  !)>■  a  vendor  for  the  halancc  of  purchase  money 
iind  I  lie  first  ground  of  defence  set  up  was  that  in 
{detract  of  title  was  pi-ochiceil  t)efor<'  tiie  action  wa- 
Id'oiiidit-  WCtnioic,  ('.  .1.,  after  deahiiv;  with  {\\c 
conlenlion  ad\-er<eiy  fi'oiii  the  puinl  of  view  of  the 
jjeneial   hiw.   u,oe>  on   to  add: 

"1  )<:iiiiiii  \\:ili  \\\\<  (luc-tioii  (it  :iti-tnirt  ol'  title,  1  iiiu>t  say 
tliiit,  m  my  niiiiiidn.  tlir  coiidit  ioii^  :irr  luit  tlir  smimc  n  <  his 
pro\inii'  ;i-  Ilirv  me  in  Kiis:l;iii(i  or  in  l'.,i-I(i'ii  (  .-nKiiia.  In 
Kn^iaiHl  llirrc  i-  no  tii'iicral  sy-tciii  ol  nui-l  nilion  anil  1  -.ould 
be  (li>|i()-i(l  to  call  what  rc^i- tratioii  tlicy  have  of  rat  ••  an 
incoiulu--ivc  cliaractcr.  *  *  *  IIci-c  tin' rc;!;i-trat  ion  i^  >  on- 
clii>ivc  to  a  crrtain  (Xtint.  *  "  *  In  this  casr  if  he  il(  fciid- 
ant  hail  e\i)i'i'--^ril  hiin-ril'  i!i— at  i-liril  \'.  iih  thr  i  it Ic  whicii  tho 
plaintitT  hail  to  otTcr,  it  wa-  iiuh''  oprn  lo  liiin  to  a-k  for  a 
rclVninr.  a~  ha-  lurn  ilonr  in  thr  roiiit-  lit  (intariii,  aiul  I 
ap|ii'rlirinl  that  if  In-  hail  a-kiii  tor  it,  tlnri-  xmiiiM  ha'.i  ri'ii 
no  iliilirultN-  in  lh  iiiiii;  it." 

And  deaHiiii,-  with  the  same  (|nestion  iiiidef  tite  IWit- 
isli  ( 'oitiniliia  Act.  (lenient.  .1.,  >a\-: 

"In  I  iiiirhi>ion  upon  thi-  point  I  Mntiirr  tu  cx'iri'ss  \-('ry 
pravc  iloulit>  ot  the  wi-iloin  of  imiiortinn  into  our  'ami  law, 
with  il-  -\~tiin  of  n  i;i-i  lation  ami  rrrt  ification  of  ti'lr,  .an 
inipliiil  (il'H,i;ai  ion.  wimIm  .in  opi  n  cimtr.irl  uf  ,ilc.  to  -iiow 
title'  in  ilir  Kntili>h  >cnsr  liy  (lcli\('ry  of  a  .-olintor'-  ali>trart 
of  titli  .      'Makin^i  title'  is  of  course  a  dilTerent  matter." 

Hill    on   appeal    Mjii'iluiiald.   ( '.   .1.    .\.     e\|)res.-r(' 
tile   opinion    tlitii    this    praciiee    had    liien    imporlei 


M  ■' • 

,  ----    praciiee    had    liieii    imported 

with   the  common   law   and   wa>  alway.-    ii     '' 
Britiisii  <  'oliimliia."' 


(lice    Ml 

1    of   contract, 
i 

1> 


(2^  A>  to  damaiics  n])on  hri  mi  ,,  ,,:  ,..,mi.ui. 
This  matter  ua>  con.--idei-e(!  hy  Lamoiil,  .)..  in  Sas- 
ktitchewan    in    O'Xiil    \.    iJimL/i.''     'I'he    (jiiestion 

"  l."i  \V,   I,    i;.  .').">:!  folliiuci  Aiinol  V.  Mliirln  Lnml  uml  finrxtmriit  (\)., 

1  W     W  .  H.  7S7.     Sit,  :il.Mi,  Mrllnniiti  v.  rVo.s.s,  •_•  W     W    |{,  'JH."). 
«"  l.<n,,i>in  V.  Xiirhrrn/,  IS  W,  L.  \{.  4.")S. 

•"  'JO  \\.  I.    K    SJ7  fel!mM-,l  Duiii,  V.  .1/.  j-./im/.t,  1  W.  W  .  1!.  1117 
«  s  W.  I,.  !i.  !i.i7. 
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wii.s  as  to  wlicili,  r  (hiiiiaiics  could  he  (•(illccicd  for 
loss  of  barjiain  wiirrc  t  ■'  sale  went  otT  l)_\  rca-nii  of 
lack  of  title  ill  the  \.  iidor.  After  (|iiotiiiii  froir, 
Bitin  V.  Fdilii  rijilh'  as  to  the  }>:rouii(ls  of  the  rule  in 
the  mc'Ttaiiity  and  coiiijilication  of  the  law  of  real 
pro])!  rty,  the  leaiiied  .iu(i<i;e  adds: 

''In  tills  prfr  incc,  liowrvcr,  the  rca.-oi^s  for  tlic  ;i(I()i)tioii 
of  tills  cxcc])ti()n  :  )  the  coiiinioa  law  as  to  (iaina<j;r-  do  imi  <  xist. 
In-  a(i  of  the  coinplicated  law  a>  to  the  title  ot'  r  al  c-tatc 
which  they  iiavc  In  I^n^iland.  uc  have  a  Ncry  ^iinplr  >y^tini  (;f 
land  tfans.cr.  under  whicli  the  |)cr-on  liaviii^  the  ccrtiticati'  (jf 
title  holds  an  lndcfca>il)lc  title  to  lii^  and.  vhicli  i-  not  suliject 
to  those  uncertainties  and  defect-  uhidi  !■  d  to  th  ■  e-taMi>li- 
nient  of  the  exce|)tlons  as  Jai  i  doun  in  l-'lundu  v.  TlinniliiH 
and  as  was  said  liy  (  ockhiirn,  ( '.  .1..  in  /./(;/(/  v.  l-'ilch.^'  ''l'\w 
limit  of  the  excei)tion  Is  to  he  found  in  the  re;.M)n  on  which  it 
is  hased;  the  rea -on  ceasing,  the  rule  should  aho  ce;,,-e.' 

■■'riiereiiiie.  1  ;iin  of  opinioi,  that  the  coiidilion-  lieiny; 
entirely  different  here  and  the  reaon-  whiia  led  to  the  e.;;d)- 
ll-^hnient  of  the  ex-eption  heitaj;  entirely  ali-enl.  there  i~  no 
reason  why  a  ditferent  principle  should  he  adopted  in  assessing 
damages  for  hreach  of  contract  for  the  sale  of  land.  than  that 
adoi)ted  for  the  lire;ich  of  other  contracis." 

'rii<>  elYect  of  this  laii,i;iia!.'('.  howexci-.  is  weakened 
by  tiie  >ui)se(ni(  tit  comment,  thai  upon  other 
{^rounds  il  la  eanie  tuuKa'essary  for  the  jud,e<'  m  that 
case  to  proiioiuKa'  upon  the  |)oint  ;  and  in  M)An(lic 
V.  J(icl:sn)i."  Scott  ,1..  in  Aiherta.  in  a  judtiment 
reporled  without  ihe  reasons,  declined  t<j  follow 
OWdl  V.  Drinl.l, . 

(.'>)  As  to  ih"  duties  of  Vendors  in  reij;;inl  to 
rei^istration.  As  it  is  reiiistration  lliat  is  the  passinii; 
of  the  title  and  not  the  exeeution  of  a  doc'-icent,  it 
is  armiaMe  that  tl.  \-endor  should  procin-e  the  rei:- 
istraiioii.  This  matter  !-  impcrlant  in  the  matter 
of  fees,  espe<-ially  where  the  ivrr^  payable  to  the 
a.ssiifance  fund  are  chariicaoie  on  a  ^lidinti  scal(>  in 
L'very  transfer,  but  in  i>raclict-,  except  in  tlie  case  of 

"I..  i{.  7,  n   I.  !.-,s, 
»'  I..  I!.  ■■<.  (I.  I',.  ;ut. 
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borrowers,  such  a  rule  is  not  adoplcd.  Tlic  view- 
as  to  the  veiuior's  respoii>il)ilit\-  lias  liccri  sujiiiested 
in  N'ietoria,""'  l)ut  in  New  Zeahind  it  was  '^aid  tliat 

"it  1ki>  :il\v:i\>  liicii  till'  liii>iiic<s  of  tlir  piir(  li:i'-(  r  to  take  his 
traii>lVr  to  tlif  rcfiistry  dllicr  ami  procure  hiiii-i  ll'  to  lie  rifiis- 
tt'nil  a--  propriitor."^" 

The  vendor  in  any  case  is  recjiiired  to  see  to  it 
that  the  purcliaser  upon  the  registration  of  his 
transfer  will  he  able  to  have  issued  to  himself  a 
certihcate  of  tith'  free  of  incunihrances  or  as  ajireed 
on  between  the  !)arties.  The  piu'chaser  is  not  l)ound 
to  dispoM'  of  ca\-eats  or  other  ch.uds  on  tlie  tith^/" 
but  either  part>-  has  tlie  ri<>iit  to  proceed  ajiainst  the 
parties  causing  tha.t  cloud.  '  The  \(  idor  is  bound 
to  deli\(r  a  reuisterable  transfer  from  the  retiistei-ed 
owner  and  if  he  does  not  d(»  so  any  expense  inciufed 
by  the  j)Uichas(  r  in  makin^^  l,is  transferor  the  reg- 
istered owner,  is  char^eabh'  to  the  vendor.'"' 

I  li  The  exceptions  and  reservations  to  which  a 
certilicate  of  title  is  inherently  subject,  do  not  exti'iid 
•^<»  :is  to  be  i(  ;id  info  u  description  of  land  in  an 
insiruiiie:it   between  |)arties.'' 

4  17.  THE  EFFECT  OF  THE  GRANTING  OF  NEW  CER- 
TIFICATE OF  TITLE,  AS  AGAINST  UNREGISTERED 
INTERESTS. 

As  alrea(ly  pointed  (mii.  ihi<  headinji  is  adoptv'd 
not  because  it  corre>|»oii(ls  .-Mcuratcly  to  ;niy  real 
distinction  in  ihe  ctTrcts  of  diffeicnl  ci'rtillcates.  but 
because  b.\  ih"  con-id(  ration  of  it  by  itself,  attention 
may  be  directed  lo  the  iiidefeasii)ility  of  ihe  cer- 
tificate of  title  it-elf.  independently  of  considerations 
as  to  the  land  just  h;i\  inii  emeriied  into  the  operation 
of    the    .system.      As    a    matter    of    tact,    in    actions 

»  V'lh   V.  lllair.  <.l  A.   I..  ".'.  ',»(). 

<"  Coinmiiii  V.  Rkx.  '.t  N.  Z,  I,.  \{.  ('.  A.  ,').').'). 

»'  Tayld.  V.  /,..•'((/  Morlfii:,,     Hn,  '   ,./  \'t,t„n.i,  [.1,1,   ,  J  ■>'    I     \l    T.iS 

">  E.r  t<„rh  ClHr:-,    17  V.  I..  II.  , v. 

■"'  Aldtrv.  I.ilwu.  '\  W.  I>,  1{,  ■_•:(, 
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b(>tu..,.„  private  iiidivi-luals  '-tlHTe  i.s  no  .lisiinction 
betuccn  il,,.  hrst  rcmstcrcd  owner  and  anv  other  "'- 
Ihis  refers  to  any  distinetion  there  niav  "have  been 
thou-iht  to  be  as  reuards  the  n  lationsliip  „f  the  title 
ot  tlie  reiiisfered  ..uner  to  defects  and  invalidities 
and  e(|inties  (•lainiin<r  to  atleet  tlie  san;e.  'Vhv 
cou.-ts  act  on  the  same  principle  in  rejrard  to  'he  first 
rejiistered  owner  a>  in  re-ard  to  anv  other  owner 
iliere  are  certaui  statutory  exceptions,  however 
troin  the  conchisiveness  ot  a  certilicale  of  title  in 
lavor  ot    the  hohh'r  tliereof. 

The  first  is  thos.>  matters  to  which  the  certificate 
ot  title  IS  snhjcct  by  implicaiion  and  without  special 
mention  th.^rein.      Thr  sec(,nd,  the  cas,.  of  a  person 
"'•pnved  (,t   ,„•  claimm-  any  land   included   in   any 
j^rant    or  certificate  of   title  <,f  other  land    bv   mis- 
description   <.f   such  oth.r  land  or  its  boundaries  as 
ajiainst  the  owner  of  su.-h  other  land,  and,  in  Mani- 
<)l)a,a(hlin^r'-n,,;ln.in^tlH'transf,T.(.th.T(<.f/«,m,    'de 
forvahn.      1  hirdly,  thecase  of  an  .mner  claiminirun- 
•l- r  tlie  iustniineiit  of  title  prior  in  date  of  registration 
in  any  case  where  two  or  more  -rants  or  two  or  more 
••(Ttilicates   ot    title    may   be    issued    under   the    \ct 
lourtldy,  tl,..  CMM.  of  frau.l.     The   fir^t,  second  an.l 
hird  cases  aiv  d.all    uith   under  their  appropriate 
lieadmiis  els,>wh,,re   m    the   buok.     Th..   fourth   cas(> 
IS   the  one  which   leads   K,   the   -,•<.,, e<t    amo,u,t    of 
"'ic«  1  lamty  and  variation  of  ,iudi<-ial  decision      Tl,c 
MTtions  involved  in  the  consideration  of  the  (|uestion 
<.f  I'-aud   are   oncn   below.-     B.«fore  atteniptin-r   to 
•  caeti  a  detinite  c.inclusi.m  as  to  the  meanin-  of  fmud 
and  Its  effect  on  a  certificate  of  title  it  would  be  well 
to  run  over  the  facts  of  the  Canadian  cases. 

Iloofxr  V.  Smith'''  was  a  motion  bv  .•ne  detVnd- 
.'int   to  dissolve    an  injunction  a-ainst  him.     He  jiad 


«  iV*''*'- '"•  '■'''■•  V-  -Vtc  fioihi.  (1905)  A  V    17t; 

S".;;;- ';!:/'=  '"^''■•'-  '  ='    ">-•  "•":  Al'l  .:;,  nu,  v.cr.  Do:,,. 
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purcliascil  and  ohta'ui'-'l  a  ciTtiliritr  of  title  tor 
land  from  lii-  (•o-d('fcn''ant ,  who,  it  was  admitted, 
was  sellinti  in  fraud  of  the  jiefxins  havinv;  a  l)ene- 
ficial  intei-est  in  (he  hmd.  I'raiid  on  th'  part  of 
the  a|)pHfant  was  allejicd  Imt  none  was  proved. 
unless  his  |)urcha>inji.  from  liis  co-defendant,  knowint; 
that  tiie  co-defendant  did  not  possess  the  wiiole 
inteiot,  was  such  fraud.  Xexcrtheless  Sc(>tt,  J., 
contimied    the   injun-uion   until   the  trial. 

In  Shdir  V.  Haihii,"'  one  .lames,  beinir  the  owner 
of  certain  land  under  the  old  system,  sold  the  land  to 
th"  plaintitT.  Sul)se(iuently  he  .sold  the  same  land  to 
the  defendant,  'i'he  defendant  ha<l  heard  of  an 
alleiied  sale  to  the  i)laintitT  hut  made  imiuiries  atid 
search  at  tlie  r^^istry  oliice,  and  iiiuliuii  no  aurec- 
ment  retiistered.  look  a  deed  and  suhse(|iiently 
obtained  ceitilicate  of  title.  It  was  held  that, 
spc'.'ihe  pei'formance  could  not  he  decreed  aj^ainst 
him  at  the  suit  of  the  prior  purchaser  and  altlioutih 
appareiitl.\-,  tlie  land  was  not  under  the  new  system 
when  l'>aile\-  liouiiht.  he  was  tiiven  the  <idvantane 
of  section  '.il,  jirovidini!;  for  the  \alidity  (<f  dealinj^s 
with  rciiisteied  ov     "is.  as  well  as  of  section  71. 

/''/.7/  V.  Hrfici  \\as  a  case  wliere  certain  lands 
were  sold  hy  the  tiu<tees  from  tlu  ('I'owii  to  th(^ 
])re(l(>cessors  in  title  of  the  i)laintit'f.  The  s.ajne  and 
other  lands  wei'e  then  transferred  \dluntarily  and 
witlu  at  con.-ideiation  'o  the  tiu>ti'e<  for  the  local 
Preshyterian  <   hureh. 

,Iohn>tone,  .).,  said,  at  pati;*'  IIS: 

•■'I'Ik  II'  i-  ■III  •li-niirtiiiii  111  tun  M  :i  |ii(i|ii  irtiir  ulin  li:i-  ■iol' 
on  tlir  njii-tir  li\-  I'raiid  ;ini|  mii'  wlm  \.;\~  ijn!  tlicrr  ihicIit  :t 
\()liiiit.'irv    li:in-tri'  ;i-  .-i;::!!!!-!    tin-   ri'.z!.ili]l   nuiiir.      in   litluT 

('n~i'    llir    nili-ti'liil    owmr    Ilil>'    \'C    dri-lalrd    ;i    tni.^tcc    li)l'    till' 
ri^hlt'iil  M\\  iiir."  '■ 

and  the  eN'>tini!,  tru>tees  were  oi'dend  to  carry  out 
the  sale  made  h\'  the  lirst  trust<'es. 
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'riii>  case.  !i()\v('\('r.  on  I  his  point  may  he  sai<l 
to  iia\('  l)('('ii  ov<TriiI('(l  \\\  ( '(ir(  ntri/  \.  Atnialili  ,  jxi^t. 

Ill  7'///7/r /■  \-.  r/(j/7,- '~  tJK' tacts  arc  not  iinpoilant 
as  cic.if  t'laiiil  was  I'ounil.  Imi  \\ Ctiiioic,  (  '.  .1.,  ^aid: 

"1  ill)  nut  wi-ii  to  i\|iii~--  ;in\  iliii(|i('  ()|iiiiii)ii  upuii  the 
sulijcct,  luit  I  ;iin  imliMcil  to  tliiiik  t  li:it  iiiil(~-  ll:iuil  (ir  cullu-ioli 
is  lirou^lit  lionic  to  the  (Ict'tinl.ilit  .\icMill:iii.  th.it  i-,  if  lir  w.i-. 
tlic  liiinii  Jiilc  purcliMXT  tor  v;iliic.  hi-,  titir  wouM  !)••  tjooil.  luit 
if  tli(  Ir  \\;i-  (•()llll>i(ili  or  fraud  <ir  tin  (dim  iiaiur  to  linn  irii.s 
inthinit  ciiiisi/li  niltttii.  1  am  of  the  opiiiioii  that  1  lia\  r  jurisdiction 
to  deal  \\  it  li  tiir  liiatti f.  not  w  it  li-l  andiiii;  ll;r  fact  I  'lat  a  crrl  iti- 
catc  of  tit  'i'  w  a-   i--ui  i|   to   liiin." 

'iliis  (iiciiirn  al,-o  may   he  said   to  lia\c  l)c('n  oxcr- 
nilcd  in  Con  ulrii  \.  Annnhli.  pnsl. 

In  i"(/.-7,'M-  \-.  ('nrrif/aii ."  ( 'airisitui  sold  land  to 
the  plaintilT  tor  S:>.7(!!).  under  an  iinreiiistcrc  I  aufee- 
ment.  receiviii!',  SlDO  down.  Suhsetiticntly  ( "arri^an 
niortu.:i,LL('d  the  same  land  to  tiie  det'endants,  the 
North\v(>t  Thresher  ( 'cmpaiiy.  for  shKKI.  whica 
morti>:a^e  was  re'j:ist<'red.  It  was  foimd  hy  the 
tri:d  jiidiic  that  the  company  had  notice  that  the 
land  had  Ikcii  pre\i(M!sly  sold  and  on  this  sole 
hndmti'  the  company's  mortii'iiie  was  postponed 
to  the  plaintit'i's  riiihts  imder  his  aiire-'mtait,  with 
CO>!s. 

In  /  i/ili  /x  iii/i  III  /.Hiiihi  r  ('(I.  \ .  (iardiiK  r.'"'  one 
(lariliner.  'he  reui-iered  owner  ol' certain  land,  made 
a  Miortmiiiv  to  the  plaintilTs,  which  was  rcLiistered. 
At  the  time  of  'i,i\'n,ti'  the  mortiiatie  (iardiner  told 
the  pJainlitVs  iha'  his  brother  owned  a  half  interest, 
and  he  expressly  nut  \<'rl>;;lly  excepted  it  from  the 
morttiaue.  The  court  ( n  Imu'  held  tnal  it  was  not 
ne('essar\-  to  deteiiiiin''  whether  or  not  the  ac(|tiirin^ 
ol  the  rcLiistered  inoitiii.iic  with  the  knowledtic  of 
the  hrother's  half  interest  and  that  the  resist  rat  ioii 
of   the   mortj>;a.s>:e   wodd   defeat    the   interest,    would 
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amount  to  Iraiid,  :is  tin-  circumstance  itself  of  taking 
the  inort^ajic  in  the  face  of  the  exceptittii  made  by 
the  (lefeiidant  of  iiis  ln-other's  half  intirest,  neces- 
sitated its  heiim  fraud  in  the  plaintitT  to  in^i<t  on 
having  the  inort^atic  enforced  on  thewliole  interest. 

In  h'x  It  s  V.  A'(»//.^r7/^/?-.""  one  Hiddell.  Ixinj;  the 
iiiortLMUee  of  land  hy  way  of  assignment  of  nioilnage 
from  Konschur,  took  ami  re^ister<'<l  a  transfer  (  f 
the  same  land  to  herself.  The  plaintitVs  were  second 
mort<!,au('es  of  the  land.  I'pon  tlie  reiiist"ation  of  the 
transfer  the  registrar,  lioldin^i  that  the  plaintifTs' 
mortjiatre  was  mertied  on  the  registration,  i>sued 
a  certiticate  of  litle  to  Hiddell  showinji  the  mort^a<ie 
of  Reeves  tV:  Co.  as  a  first  charge.  The  action  of 
the  registrar  upon  tlie  <'vidence  before  him  was 
rifiht"-  and  Ikceves  iV:  (  o.  had  taken  no  steps  to 
hrinji;  about  the  issue  of  the  certiticate  of  title  in  tlie 
form  in  which  it  was  issued.  The  court  >  n  Ikiiic, 
how(\er,  takinii  into  consideration  the  facts  as 
found,  namelw  that  it  was  not  the  intention  of 
Itidd<ll  that  her  niorti;a<ie  should  merire,  reinstated 
the  mortuaiic  on  the  reiiister  as  a  lir.^t   mortuauc 

in  ('nil  nhii  \.  AiiiiahU'"'^  the  f.'icts  were  that  in 
I'.IO'J.  one  White  for  \alue,  a^re((l  to  sell  certain 
lands  !o  the  plaintiff  (  'dNcntry.  in  l',)()4  the  defend- 
ant .\nnalile.  under  (■iicuinstanees  clouded  in  uncer- 
tainty, and  without  con-idciat  ion.  oWtained  a  transfer 
of  the  sain<'  laiitl  i  for  which  patent  from  the  (  rown 
had  not  then  issued  and  which  therefore  was  not 
under  77/-    l.nml  Titli-<  Aiii  to  himself  hut.  ;is  foimd 


''■'  2  s.  I,.  K.  1J.">. 
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the  text  «;u--  wntli-n  tlip  (l(i-i>iiin  of  llic  I'uil  Court  of  S:iskatchf\v(in 
h:Ls  lioi'M  alliriiK il  l)y  tlii>  Siifin'riic  Court  of  ( 'anaila,  'J  \V.  \\ .  1{.  Slti. 
'riic  court  UM;miriiou.i|y  fouu'l  fraud  anil  rcfraim-il  from  cxfircssm);  any 
opiiuou  oil  the  point  of  law  here  under  discu-;:  ion.  Idinittun  and 
.XnrliM,  ,1.1.,  wilhoul  coriiMiittinn  tlicnisi'lvc-*.  u.'^ed  latmuairc  wliirh 
uouM  uidicati'  that  on  llic  nucstion  of  the  iifi.it  of  tlip  court  t<i  set 
a.'iidc  a  ccrtific.'ito  of  title  on  (iroundM  other  ih.an  fraud  their  views 
aci-ordtHl  witli  tUoai;  of  the  trial  judge  rather  than  of  tlie  full  court. 
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l).v  the  fiial  judiic  without  fraud.  The  learned 
trial  jiidtic  held  that  liaviriy,  taken  l!aii-ier  uilhuiit 
(•on<ideiati.,ii,     t'olIouiiiM-     tlie     Austrahaii     decisions 

ot    (  'hmnh  II    V.    !■' , lU  hrun 
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AniiaMe  was  t 


and   ( 'ni.i-   v.   I  'a/nplii  II, 


iii-Iee  tdi-  the  -aine  pei-ons  as  was  his 
lran>lei(.r  and   tlieielore,   thiduiih   his   tfaiisfei-or,   for 
Coventry.      On  appeal  t(t  the  full  cotiri  the  deci>i(,ii 
vvas  alliinied    hut    on    diH'  lent    urouiids.      WVltnorc, 
< ".  .1.,   I.ainont,  .1.,  and  i'-iown,  .1.,  all  disamce.l  with' 
Ihr  liiidinii  of  lael  of  the  trial  jiKke  and  found  actual 
traud.      Wetniore,  C.  .1..  and   l.anioni,  ,1.,  held  that 
liad  they  not  found  >uch  fraud  thev  would  have  hecii 
coiiipelled    to    hold    the    cert  ihcati^"  of    title    i>sucd    in 
the    ii.inie    of    Annalile    indefea  ihle    as    against    the 
plaintiff:    f(;llowin>j    their    view     of    the    decision    in 
Ass(ls     (■,,.     V.     .!/</■,      h'in'lu','"'      WCtiiiore,     ('.     J., 
di.Miiiiiui-hcd    /•'/■//    V.    liri/cc,    unh.    on    the    lifouiui 
tiiat    the   prevent    section    1   of   77m    l.nnil   Titlix  Act 
as  it  api)earcd  in  the  Act  of  l,s!M.  under  which  Fish 
V.    linir,     was    decided,    concluded    with    the    words 
"or  over  e(|uital>lc  interests  therein"  instead  of  with 
(he   words    •'for   which    certificate   of    title   has   been 
t:;ranted,"    and    <lissented    fi  nn    his    own    dictum    in 
retrard   to  the  position  of  a   voluntacy  transferee  in 
Turin  )■   v.    Cl,ir/\    inilf.      .Iohn>toiie,   j..    atifeed    with 
Wetniore,  C.  J.,  and  l.atnon,,  .]..  ttiat  the  certilicate 
of  title  in   the  hands  of  a  \olunteer  without   fraud. 
was   indefeasible,    but,   not    dirferiim-   from    the   trial 
judiie  as  to  his  lindim;-  of  tact   in   renafd   to  frauil, 
dissented  frote   the  majority  in   the   lull   coiul,    and' 
moved  to  di>ini-.s   the  appeal. 

/w      M<in,;      V.     ('iinJ\(I(  nifiiin      Li/r     Assuriolin)!^''' 

is  iuiporfant  in  this  di.scussion  in  vi('.u  of  the  dictimi 
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result, nK  trusts  to  lund.s  under  ttif  sy. stem,  i.s  wider  tlimi  ii.'c,..s,sarv  f 
nic  (IccLsion  of  that  case,  wlion  road  out  of  loniirction  with  the  artu 
farts, 
""y  .Man.  1..  1{    l.jlj. 
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thai  TIk  i>"iI  rn'piilij  .\'t  ■■iiiakrs  a  ccililicatc  of 
title  filial  al  cacii  sialic"  lu  iliat  <'a-^c  _t  lie  cert  ilicato 
(if  title  ill  ta\()f  of  Ktmiia  lieall,  executrix  ami  devise  .• 
in  the  will  of  William  I'.eail.  was  sul.jift  lifst  to 
inciiiiil>ia!ices  made  l»y  WiHiain  Ueall.  deceased, 
and  suli-e(|Ue!ill\-  to  two  iticuml ifaiices  heiii'j-  a 
chafLM'  on  the  iiitiTe-t  of  j'lmma  Heali  a-  d('\isee 
,,iilv,  'iiie  full  court  held  that  thedi>ti-ici  rcL^istrar 
could  not  ^o  iu'hiud  the  certificate  and  (iiid  in  liie 
exeeiitrix  a  power  o!'  >ale  which  enabled  her  to  sell 
the  properiN-  for  the  purpose  of  paxiiiti  dehts  and 
leiiacio  and  thu-  cut  out  tlie  two  latter  incumlirances. 

In  Sijliiiirill   l.ilnl'lnlts  l)ll  Klmi'l IjLi    X .  .\f cd mdr .''"^ 

.\lc(  irade  a<  a  cridilof  l>rou,u:ht  action  lo  -et  a-ide  a 
transfer  of  certain  lands  -tandin.ii  in  the  name  o!  the 

defendant    1..    i '.    .\lc(' lell,    wife  of   the  defendant 

I'ldward  .Mc(  ■oiinell.  'I'he  action  was  hroimht  under 
]'■]  \.\\/.  c.  .').  and  a.  certiiieate  of  lis  pi  ntl,  ns  was  liled. 
after  which  the  S\n<iicat  purchased  from  Mrs. 
Mel  ■oniiell  li  was  held  that  the  reuii-trar  had  no 
authoritx-  to  file  a  certilicaie  of  lis  piinhns.  hut 
lievertliele.-<  the  Syndlcal  had  notice  of  the  claim 
of  the  plaintiff,  and  on  the  pleadiici-  as  they  >too(l, 
i|  wa^  taken  nece<sarilv  to  liaxc  admitted  the  alle- 
^aiioii  of  the  delit  an<l  that  Mc( 'onnell":- deed  toiiis 
wife  was  for  the  purpo.-e  of  (lefr;iudini!,  the  plainlitT 
and  the  other  credi!or>.  Xcsliitt,  .1.,  with  whom 
Sed!j,('Wick  and  Havies,  ,1,1.,  concurred,  adopted  the 
laiitiuaiie  of  liuni])  on  Krauduhnt  ( 'onxcyances  liiat 

"if  iin-itlirr  icccivc^  tlir  prepcrty  with  notice  ef  llic  frniid,  lie 
is  aidiiin'  the  dclitui'  in  chr.it  hi^  cn-iiitdi---  aiiil  thi-  ihr  hiw 
never   toienitcs." 

The  case  was  I'cmitled  to  the  trial  cmii't  to  allow  the 
plaintili's  to  plead  the  denial  of  the  delil  sued  on  ajul 
of  the  ffauihilent  intent,  but  unless  this  w(M-e  cNtah- 
lislied  the  plaint iff's  action  was  to  succcetl.    Idiii^ton, 

.1       intimated     that     the    doctrine    of    lis    ili /iililis    still 
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thai 

••it  is  sciirccly  correct  to  speak  of  //.s-  pcwlcns  as  alTectiii<r  the 
purchaser  tliroutih  the  (ioctriiie  of  notice,  thoimii  the  humu;me  of 
courts  often  M)  (li-crilii-  it-  operation.  It  ;ilTeit-  hitn  not 
iH'cause  it  amount-  to  notice  !iul  hecatis  '  the  law  lUu  -  not  allow 
litigant  parties  to  give  to  other-  pen(nim  the  liiiiiatHin  liiriits 
to  tlie  pM)pirt>-  in  i!i-i)ute.  -o  a-  to  [irejiKhii-  t  he  opposite 
part\-."'"' 

J'>ii(  tliis  (>l)s<i-\  alidii  is  [)fo!);il)ly  owr  of  ihuse  with 
wliicli   Xcsl)ilt     .1..  stated  he  diu  no!    -mivc. 

Ill  \\'i//iii/ns  V.  /;,,.(■""  the  ilerciidaiit  was  the 
liolder  <'(  a  ccrtilicatc  of  title  obtained  tlifotp^h  an 
ofdi'i'  of  foi-cclosurc  in  procccdiniis  taken  under 
section  1()'>  and  the  t'ollou  iti<i;  sections  of  Thr  h',al 
J'mpi  ,i!/  Art.  This  foi-eclosiu'c  Was  opened  up  and 
tlie  phiititit'f  allowed  to  ivdeeni,  not  on  the  uround 
ol"  fraiai,  hut  piifcly  on  the  ground  that  in  the 
eireuiii>lances  of  that  case  e(|uity  would  have  enahlcd 
the  inortLiaiior  so  to  chum  redemption  after  a  judj;- 
nieiit  of  fofcclosiirc  of  land  under  the  old  system. 
'I'hc  decision  tiu-ned  lariicly  upon  the  i)resence  in 
section  iL'fi,  at  the  tiine  tlie  case  was  decided,  of 
the  Words  ••oi'  o\(.r  niortjiajics,"  l)ut  AiiLilin,  .)..  with 
whom  tlu'  Chief  Justice  and  (drotiard,  .1.,  atzreed, 
intimated  that  in  his  opinion  the  court  would  have 
thi'  riulit  U])on  e(iuital)le  jirotinds  outside  of  sections 
70  and  71 

"lo  eider  tiiofiUUTllatlon  of  a  certificate,  .at  all  events  where 
riuhi-  of  a  tliini  party  hohlinii  the  status  of  a  Imtiu  fide  piir- 

cha-er  loi-  value,   hail   not    mterV(  lle.l." 

Xo  altempi  will  be  made  here  to  (juote  the 
Aii-tf.iliaii  deci.>ions  which  arc  numerous  and  sonu; 
<'!'_  which  will  be  referred  to  incidcntallv  in  the 
follow  in--  pajres.  'I'hcy  exhibit  the  same  divergent 
views  a-  do  the  Canadian  ca.s(\s."' 

'"'(^uoic-d  fn.ir,  /;,//„.„„  >•    v.,;.,,..     r  n../:     «.   i    -iu- 

"MJS.  ('.  H.  1. 

'"  Hoc  \h^]i]i,  paf.'c  S.>.-,  ,in,l  f..ll<]\vmf;. 
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Tlic  t'acis  ill  (iililis  \.  \Ii  ss(  )■'''-  will  !)(•  found  by 
reference  to  the  case  in  the  A])i,eh(li\.  I'or  tlic 
jjurpose  of  this  (h'sciission  the  important  feature 
of  the  case  is  the  slatcinent  tiicrein  contained  of  the 
scope  <if  the  Acts  on  ]),"ii"  L'.j  }  of  tlie  rejiort .  a>  follows: 

"The  iiKiin  oiijict  (ii'  ilic  Act  liiicl  tlir  li'iiislai i\c  sclicnic  lor 
tlir  atiiiiiiiiiciit  of  that  olijcct.  apiicar  totlicni  (their  lordships) 
to  he  (•ipiallv  i-laiii.  'I'lic  olijict  i-  to  >a\i'  persons  (lealiim; 
with  rcfristered  pro|)riil()is  from  the  troiiMe  and  expense  of 
goiiiy;  lieiiiiid  the  rey:i.~ter  in  order  to  investitiate  the  history  of 
their  antlior's  title  and  to  sali-fy  themselves  of  it-  validity. 
That  e.  ,1  is  aceoniph-hed  liy  pro\ii|iiiii  that  exiTVoiie  who 
purchases,  hotidjidr  ainl  tni'  value,  tioin  a  reiii-lered  pr(.)prietor 
and  enters  his  deed  ui  traii-i'er  oi'  moriiraiie  nii  tlie  reiiister. 
shall  thereliy  acquire  an  indelea-iMe  ri^lit,  iioiu  it  li>tamliny: 
tlif  infirmily  of  his  author's  title." 

'I'he  facts  in  .l.-sv/.v  ('o.  \.  Min  h'lii/n''  are 
len.iithy  and  coni|)licated  and  tlie  reader  is  uiiain 
referred  to  the  report  of  the  ca-c  in  the  Appendix. 
This  deci-ion  is  a  Ncritahlc  luinc  of  dicta  on  the 
construction  of  the  Torrens  Acts."'  That  i)art  of 
the  (h'cision  particularly  in  i)oint  in  'his  discussion 
is  in  rejiard  to  Wainnaroinia  Xo.  '.\.  where  "the 
company  produced  to  the  district  land  iMLiistrar  a 
warrant  from  the  ( iovernor  (;f  the  Colony  on  May  7, 
18S!t,"  and  ol)taine(l  the  registration  of  their  title. 
It  was  contended  that  the  warrant  was  invalid 
because  founded  on  an  invalid  order  m.ade  ])y  the 
Native  band  ("ourt.  'I"he  .\ssets  ( 'oiiipany  wen* 
the  lirst  owners  to  obtain  re'.j,i-tratioii  on  ihe  per- 
nmiient  rei>ister.  Their  vendors  had  been  registered 
on  tile  pi'o\  isional  register,  in  which  case 
■'the  est.ate  or  interest  of  a  proprietor  of  any  estate  or  iutere.->t 

'"  (is'.in  \.  ('.  IMS. 

'"  (l(t().")i  A.  C.  ITti. 

"♦Tlie  laiif;ii;it;c  of  LonI  Hul.slMiry  in  (Juiiin  v.  Lcnihiim,  (1001)  .\.  C, 
ill  |i,inc  .'lUti,  ;i.s  follows:  "'riic  judKiiieiit  must  he  icul  :i.-;  applirahlo 
to  the  prinrinal  fuctM  jirovcMl  or  a.ssurnccl  to  he  proved,  siiicc^  tlio 
(jciicnilily  of  the  oxpri'.ssioii.s  which  may  he  foiiiui  there  arc  not  iiilcnrlcd 
lo  i)c  cxpo.sition.s  of  the  whole  law  but  novcrncil  and  iiualificd  hy  the 
l);.rticular  facts  of  the  case  in  which  sui  h  expressions  arc  lo  ho  found," 
should  lie  kept  in  inmd. 


i:i'i'i;<'r  (>i   im.(.isi  i;  \ii(i\ 
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on  the  provi.MoiiMl   rc}ii>t(T  >li:ill   Iw  iiulctViUMl.lc  oiilv  ;i<iaiii<t 
the  pcr-oii  ii:mi<i|  ill  tl,,'  (irisiiii.-i!  n-ci-ipr  or  onlcr."'i' 

:itl(l  il  \\;i^  ih.Tct'diT  (■(UltctHlcd  ;ill<l  held  in  llic  cuiirl 
'><'1*»\\'  i'';i'  if  tlic  (ii'.^i  iii!i.  ,,11  tlic  |»i-o\iH(ui;ii 
iciiistn-  \\;is  vc.i.ialilc  !iy  iJic  natives,  tlio.-c  natives 
i<'laini(l  I  hat  ri^ht  auain^t  each  suceessi'-c  owner  in 
the  pi'oxisional  reiiister  and  ihe  Assets  ( 'oiiipanv  . 
"'"ainiii--  title  from  a  person  on  thai  )\'Liister, 
"''':ii"<;l  11"  lieticr  liile  than  sui-h  |)ri--.,|i  ;i.  auainst 
'I"'  natives:  _  tliat  the  niriv  |';;ci  ot'  iji,.  is^nc  of7i  eei'- 
lilieale  of  titlr  on  llie  permanent  re.uister  to  the 
coiiipany  ,uave  ihem  no  sneli  adchlional  protection 
aji:aiirst  these oi'iiiina!  inwdidii  io.  Ilm  i,,  iheal)--ence 
of  actual  fraud,  the  meanin-  of  wjiich  wil!  l,e  dis- 
cussed late)-,  theii'  loi'dsliips  jield  iha!  ihc  cerlihcate 
ot  title  is-^ued  to  the  compaiiv  ua<  unimpeachat.le 
I  licy  said: 

"Tlic    M'.-tiuii-    inakinn-    ntij^tcrcl    .•crtificatcs    I'om-luMvi" 
I'Vldciicc  ol   title,  are  tix)  clear  \n  lie  {jot  over,"' 

and  that 

■•I"  -l<;.-ili"il  wiiii  aeiioiH  hetweeii  private  la.lividuaN.  their 
lonl.-liip<  arc  uii;.l,le  to  draw  any  .liMiiiction  hetwccii  the  fiixt 
rciii-tereil  owner  ami  .any  other^:" 

and  in  re.uard  to  the  .iuduinenf  i,\  l.oid  \\;,isoii  in 
iiihhs  V.  Mrssrr, 

'■then-  is  nothinu;  in  hi^  .iu.hrnu  nt   in  favor  of  the  view  tint 
the  orif-Miai  n-iMerc,i  owner  ci.iiiiiinu;  I'lom  a  re,-, I  per<on   does 
nut   net   a  sioud   111!.,  auiiinst   cv(-rvon(>,  cxci'pt    in   tlie'("ises 
-pcciallv  inenliom.l  mi  die  Aei.  iVaii,!  l.cinn  one  of  them,"' 
and 

■iliis  piovi-ion  taken  in  eoiinecdoii  with  those  airca.jv  referred 
to,  went  tar  to  show  that  except  in  the  excepted  eases  the 
lefristen'd  eertliKMtc  Was  to  t)C  conclusive  and  t  ll.at  the  reinedv 
o;  l)crs„Ms  ;vron-t,iliy  deprived  .,•  their  propeitv  w,is  n,  ohfiin 
'laniajies  Uoni  the  wronfi-docrs." 

"'  .S.rti„„  I.-.  /..„„/  7V„„.sf,,-  Art  ISS.;.  \,.u-  Z.„lai„l.  The  pi„vi<,„n-tl 
rrm.,.,-  ,n  New  /.,,,|,„,l  ,.,.nvs,,on,|s  i„  WV,-.  to  ,(„.  ...Kis.,.'  l.f  pu's^' 
sery  nti,>  ii>  Ontario  M.i.icf  aljsohite  l>es  in  Hntisli  ( ■n|„.nl)i,i;  wliiir 
'■"■  i-Hiai-riit  ic;:isi(r  is  i.i.i.li.ul  with  lii,.  -tvijister'  in  th,' 
l".'in.;  pmyinrcs  the  register  of  •■al.s.iiulc  fc's"  in  (hilario  an,|  ot 
••imlcleasihk'  fees"  in  Miiii.h  C-oltnnl,ii 


162 


(■\N\ni\V    roiiUKNS  SVfiTKM 


'rii(>  (|ui>sti(»ii  ;ii   i~-u(\  ;t>  it  were,  in  lyjiard  \o 
the  clTi'ct    and   lucaiiiii^  of  a  Cfrtificato  of   titlo  is 
Ix'twccu  two  oppu.sinji;  views   -or  at  least  ojiiiosinsi; 
in  tli(^  sense  that  one  j!;oes  furl  her  than  ihe  other. 
Tiie  first  view  fixes  att<ntion  upon   ihe  transaction 
between  \ho  n'fiistered  owni'r  and  the  ])(  rson  aljoiit 
to  ae(iuir(>  liis  re<iister(Ml  interest,  and  liolds  that  in 
sueli  transact  ion  tlie  holder  of  the  eertiiicate  of  title 
is  enal)l''d,  if  the  natun^  of  the  transaction  accordinji; 
to  the  ordinary  rules  of  eciuity  and  law  ])ermits  it, 
lo  cdnfc!'  on    the   holder  of   the   new  certificate  of 
title  iinlifdi.sihli/  as  j^ood  a  title  as  the  holder  of  the 
first   mentioned   certificate   had   jrriinti  facie   (ui    th'' 
re'dster;    but  lhi>  \icw  doc-  nol  touch,  in  the  iiands 
of   tlie   holder   of    thf    new    certificate   of    title,    any 
equities   arisinti   in    the    traii-aclion    itself.     As   the 
hona  fide  purcha.-i  r  for  \alue  witlioul   notice  is  the 
only    j)erson    apuiist    whom    no    eiiuit\'    in    such    a 
tralisaction  can  ari.-e,   this  \ir\\    or  tlu'ory  is  often 
called  the  •'Imnu  lnl>  ])urclia-<T"  theory.     The  second 
or ''absolute"  theoi>-,\\  liieh  i- not  really  opposed  to  the 
first  view,  but  includes  it  and  ^oes  farther,  fixes  :_itten- 
tion  not  on  the  transaction  and  ui)on  \\\v  relation  of 
one  certilicat(>  to   its  successor.   I»ut    upon   the  new- 
certificate   of   title  as  evid(>nce  of  the  absolute  and 
indefea>i!>l<'  title  of  tlie  holder  thereof  which  cannot 
be  attacke<l  except  upon  grounds  s]>ecifically  stated 
ill  the  Act.     The  chaitir.  if  it  may  be  so  eall'Hl,  of 
the  first    \iew.  is  found  in  the  last   cited  (juotation 
from  6'/W«  v.   3/r.s.sr/-.   and   of   the  second  view   in 
quotations   cited    from    Asfieis   Co.    v.    M<re    Roihi. 
The  difference  in   the   two  views  may  perhaps  be 
clearly    pointed    out    b>'    refennioe   to   tlie    case   of 
Covcntri/  v.  Aiinahl'.  (itih  .     Tiiere  Aniiabl(>,  accord- 
ing to  tlie  facts  as  found  1).\  the  trial  judsc,  obtained 

]-.{':!     f'.'M'f  i  f  if'M  1  f^     oi'      lilfe      \\!lho!lt      '•'IVUH''     \*,*l]ue       but 

without  fraud,     bpon  the  first  t  lie(»ry.  following  the 
laniiuaue  u>ed  in  /■'/>//  \'.  Hri/ee.  diite.  .\:ii!al)le.  beinp: 


c.? 
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a    voluiitwr,    was   in    no   l)cttcr    pdsiuon    than    his 
rransfcror,   who   was   a    truster   for  Covcntrv,   and 
Iionc(>  also   was  Annabh".     But    tlic   Full    Court    of 
Saskatchewan   adopfc*!   the  second   theory,   holding 
in  etlect  that  tiiey  wn-c  not  at  lilicrty  to  cxaniine,  on 
equitable  tirounds,  the  transaction  hv  which  Annahle 
^ot  his  certificate  of  titl(>,  hut  that  thev  wciv  hound 
''>■  ''!'■  ';"•'  'l-i'  he  had  a  certificate  of  title,  and  that 
It  coul.l  only  he  attacked  on  the  grounds  mentioned 
HI  the  Act.      Hence  to  let  in  the  plainlil'f  to  recovery 
olthe  land  ih(y  re\-ersed  the  iindinos  of  I'aef  hv  the 
'nal  Juduc  and  found  actual  fraud.     Jn  takin-"--  this 
view  of  the  Act  they  felt  themselves  hound  hv  the 
'lecision  m  Assets  Co.  v.  Mrre  Roihi,  and  it  is  evident 
iherelore,  that  unless  the  Xew  Zealand  /juid  Transfer 
Art   LSSo.   under  which   that  case  arose,  can  he  dis- 
tni.^uished    from    the    Canadian    Acts,    then"    is    no 
oi),ject  ni  fvoin-;-  hack  of  this  Privv  Council  decision 
An  exaimnation  of  th(>  Acts  will  disclose   the  fact 
that   in   prmciple  the\-  are  the  same,  and  that   the 
ditlei'ences  m  Wording  are  nijt  sufiicient  to  efh'ct  any 
radical   difference   in    construction.     And    it    is   suli. 
nutted  that  in  the  .^ame  way  as  tl,,.  JViw  Council 
roiuid 

■tlH'    section.;    makine;   tlic    nsi-^tcrc.!    <vrtifirr\tes    roiicliHivr 
cvKli'iicc  of  titio  :\vr  too  dc'ir  to  lie  -rot  over." 


the  rules  l;ii,l   diiui,   | 


)\' 


lie 


'rivy  Council   for  the 


construction  of  the  .\ct   are  li!a'Wi-.e  too  cle.ar  to  h(> 
irot  over. 

Jt  must,  however,  he  adnutted  that  the  view 
horo  suggested,  that  is  to  sav.  the  .-econd  of  the 
theories  just  discu.s.sed,  as  heinsi-  th(>  proper  view  to 
be  adopted  und.T  the  construction  of  the  Torrens 
Acts,  (lid  not  appear  to  commend  it.self  to  the 
Supn'tne  Court  of  Canada  in  Williams  v.  Box,  ante. 
iiiat  dcei.sion.  however,  lurned  on  the  specihc  hu^- 
guage  of  The  h\al  Proprrti/  Art 
gages.     The  .1 


peci 
in  regard  to  niort- 


'^:  Cn.   v,   Mrrr  Roihi  decisio 


n  was 
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not  rcfcncd  to  in  tlic  judt^tiiciit.  :ilili«Mi-rh  it  \va> 
discussed  oil  the  :ir-i!inciit  and  in  tlic  con.rt  hclow. 
Adoi'tiiiJi  I'"  ''"■  i'li'l"'-^''^  "*"  <lis<Mission  tiir 
second  theory  ;iiid  in  \'u\\.  ihcivlure.  ..I'  ilic  niiinerou^ 
decisions  ahradv  refenc-l  to  on  paives  lot-,  liolilnm 
lliat  ('(luitahle  rii^lits  are  still  available  und. -r  the 
Act.  the  (Hiotion  ih(n  aris(>s.  what  aiv  tho>e  riiiiit- 
and  ('(|uities  which  niav  ite  .Miloired  aiiain-t  !he 
l'ei;isl(  l-ed  owiid'.' 

lir^l,  i|,,rc  i~  iioihinii  cillier  ill  llic  Ael-or  in 
:iiiv  of  the  decision-  to  sujiiicst  that  n  ceitilieate  of 
title  is  inten.leil  to  1h'.  :i>  it  wciv.  in  the  natinv 
of  a  continuin<i  charter  of  liuhts  in  favor  ol  lii.- 
rc'/ist(>red  owner,  enablinu'  him  lo  deleat  interests, 
(•([iiitable  or  otlnnwise.  iirisin-';  l»y  his  o.mx  acts'. 
The  ceitilieate  i>  only  conclusive  in  Manitoba  :is  ol 
its  date,  and  in  the  other  jurisdiclion-  a<  of  the  date 
of  the  last  registration  thereon,  which  is  the  same 
period  of  time  as  the  date  of  the  certificate  in  Alani- 
toba.  To  hold  otherwise  would  in  effect  render  the 
certiiicate  of  tith>  a  thinti  to  be  avoided,  as  it  woiild 
render  it  impos-^ibh'  for  a  rejiistered  owner  to  bind 
his  interest  in  the  land  exc{>i)tin<i;  by  a  registered 
disposition.  l>ut  .secondly,  as  of  the  date  of  the 
certifu'ate.  there  are  only  three  jiround;-  on  which 
aciion  can  be  taken  to  affect  the  interest  of  a  reiii- 
tered  owiser.     They  are: 

(1)  ruder  any  of  the  exceptions,  reservations 
or  special  cases  mentioned  in  the  Acts. 

i'2)  I'nder  any  of  the  incumbrances  entered  on 
the  ceHilicate  of   iitle. 

(8)  I'pon  firounds  of  fraud. 

Tntil  placed  und(M-  one  of  these  heads,  no 
unregistered  eciuity  can  lind.  as  it  were,  a  footing;  to 
attack  the  ref^istered  interest,  t.nd  \h<'  oe!'-  lic.-.hMo 
under  which  an  •'e(|uity"  'v.ay  <  onie  i-  under  tin- 
he.-idiim     of     fraud.      In     oilier     uord>.      ■(■(luities," 
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■■('(luiial)lc  infci'csts"  or  ■"i-i'iht.s"  iirisiii"-  against  or 
attaching;  to  tin;  itilcicst  of  the  prior  owner,  or 
arising!;  in  connccf ion  wiili  tiic  transaction  whcrchy 
flic  owner  of  llir  cei'tilicate  of  title  a('()uire(l  liis 
interest,  run  only  he  let  in  to  attach  themselves  to 
the  estate  of  the  i)re>enl  res;isfer(>(l  owner  on  the 
ii;roun(l  of  fraud  on  his  part  or  that  it  would  he 
fraudulent  on  lii>  [  ari   to  defeat  them. 


This  itivolves  careful  consideration 


ol    what 


IS 

fraud  under  the  Acts  and  paiti(!ilarl\  of  the 
relationsliip  Ix'wccn  notice,  or  kno\\lcd^,c.  and  fraud. 
'I'he  ditli(adtics  aiisiiii;-  in  this  connection  umlcr  the 
.\cts  were  stated  so  cxc(>Ilently  in  an  (-arl\-  Xew 
Zealand  decision  that  we  yi\-e  a  lathci'  extended 
<|Uotali()n."'' 

■■I>ul  ilic  litli'  li;is  lipcn  rctiistrrcd  under  tlic  ])rovisiniis  of 
Tin-  I.diiil  TnnisfcrAct  ]S7()\  and  the  plaintiff  comnanv  invokes 
the  iHotcctioii  of  section  11',)  as  a  hnnn  Jide  transferee  under 
tliat  section.  That  section  provides  that' transferees  shall  not 
lie  aftecUMi  liy  notice  direct  or  con.stnictive  of  anv  trust  or 
uineiri.tered  interest  *  *  *  (.xcej)!,  in  the  ca.se"  of  fraud; 
and  lurtherlhat  the  knouledjie  that  any  such  trust  or  uiu-e<ris- 
lered  niferest  i>  in  existence  shall  not  <)f  itself  I)e  imputecfas 
Iraud."  It  is  apparent  from  these  terms  that  whilst  the  lej^is- 
latin-e  does  not  intend  to  confer  inuuunily  in  all  cases"on 
piirch.'isers  v.ho  are  fiuilly  of  what  in  nl'ereiice  to  tran.saetions 
of  this  nature  has  been  liitherto  considered  as  fraud,  yet  it  does 
iui'-ud  to  narrow  the  class  of  cases  in  which  fraud  is  unputal.le 
K.  a  purchaser.  Since  the  decision  of  Lc  Xcre  v.  Lc  Xcre.  2  Wh. 
.V  'l"u.  I..  ( '.  :J2:  Atnl>.  lati.  nearly  140  years  a<jo  on  the  English 
Lands  i{(,ri,stration  Acts,  it  has  hcen  estai.lished  law  that,  in 
the  words  of  Lord  Ilardwickc,  'the  person  who  pin-chases' an 
e>tate  (althoufih  for  valuahle  consideration)  after  notice  of  a 
prior  ((luitaliie  li^ht  makes  him-elf  a  wain  Jl<1c  t)urchaser;'  ;tnd 
throiitih  thi'  docirinc  of  constructive  notic<",  courts  of  equity 
have  extended  the  IcRal  imputation  of  fraud  to  cases  in  which 
no  ••ictiial  traud  exists.  Section  1 19  elearlv  expresses  the  inten- 
tion to  .alte-  the  rule  of  'uiity.  The  tei'in  'fraud'  as  used  in 
the  -ecti(jn  must  he  understood  as  meaninfi  actual  fraud,  and 
as    exclu('hi.n'   at    least   all    those   cases   in    which   neither   the 

""  .Vt/^/./M)/  Bnuk  V.  \<ii;„i)iil  Mi)i-f,j(i,ic  anil  Afidici/  Co..   :i  X.  Z.   L    I{. 
S.  C.  '.ioV,  Hiflitiiond,  J. 
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purchaser  nor  his  aRcnt  in  the  purchase  has  actual  kuoulnlnL' of 
any  prior  ccpiitahlc  title.  Therefore  to  a  hirno  extent  (whether 
altoiiitlier  or  not  I  need  not  con-ider)  the  statute  puts  an  end 
to  the  operation  of  the  doctrine  of  constructive  notice  Heyond 
this,  section  119  in  express  terms  does  away  with  the  legal 
inference  of  fraud  from  ivnowlcfiue  of  the  mere  existence  of  n 
prior  equitalile  intere-t.  But  after  excludiritc  all  cases  of  mere 
constructive  notice  and  all  cases  where  the  knowledije  of  the 
purchaser  does  not  extend  heyond  information  that  some 
equity  exists  in  third  parties  which  may  not  be  consistent  with 
the  iiroposed  transfer,  the  lanjiuaRe  of  the  section  seems  to 
reciuire  that  to  some  extent  other  cases  of  actual,  or,  as  the 
statute  calls  it,  'direct  notice'  which  have  heretofore  lieen 
regarded  as  cases  of  fraud  shall  no  longer  In-  deemed  to  have 
that  character.  The  difficulty  lies  in  d'  iriinininp;  the  exact 
limit  in  this  resiicct  of  the  oi)eration  of  the  provision.  Cases 
of  bond  full'  mistakes  si'cm  to  come  witiiin  the  iirotection  of  the 
clause.  But  amoiijist  the  residviary  cases,  after  excluding  all 
which  have  been  mentioned,  it  is  to  be  remembered  then'  may 
be  transactions  in\ol\iiifi  gross  actual  fraud  on  the  part  (A 
both  transferor  and  transferee.  In  ninny  in.-tances  the  rule 
of  e(iuity  that  notice  is  frauil,  mu-t  be  recojinized  as  consen- 
taneous with  the  principles  of  common  morality;  for  it  may 
be  an  act  of  downright  dishonesty  knowingly  to  accept  from 
the  registered  owner  a  transfer  of  property  which  he  lias  no 
right  to  di-pose  of.  A  transfer  by  the  trustee  whose  name  i> 
on  the  r(>gister  may  even  be  a  fraudulent  conversion  of  a  crimi- 
nal character,  and  tlie  purcha-i  r  may  be  actually  confederated 
witli  the  vendor  to  effect  the  fraud.  Such  a  purchaser  as  thi> 
it  was  certainly  not  intend*  d  to  shelter.  Between  an  extreme 
case  of  this  kind,  and  one  in  which  the  purchaser  has  a  mere 
hint  of  some  po-sible  irresuL'trity  in  the  execution  of  a  trust, 
there  may  be  an  indetiiiiti'  number  of  cases  difl'ering  in  their 
ciroimstances,  and  ranging  from  a  high  degree  of  moral  ttir- 
pitude  to  transactions  which  in  a  moral  poitit  of  view  are 
unobjectionable.  All  the  cases  where  there  is  notice  are  tn\ated 
as  fraudulent  liy  the  former  rule  of  etiuity.  But  this  rule  being 
abolished  for  the  pinpo-e  of  the  Act,  it  will  be  at  .-ome  time 
necessary  to  settle  what  is  to  be  the  new  criterion  of  fraud,  and 
the  line  will  have  to  l)e  exactly  drawn.  The  statute  absolutely 
requires  that  a  new  rule  shall  be  followed,  but  unfortunately 
leaves  it  to  tlie  juilicial  inlei pnin >  ui  iiir  Ael  to  detlne  the 
terms  of  that  rule  as  ihey  best  can  within  the  limit'^  vaguely 
indicated  by  the  exception  of  fraud." 
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From  this  docisioii  to  the  last  proiioiiiiiciinnl 
of  the  hiiilicst  couit  of  tlic  i;iii|>iic  is  not  as  ^ivnx 
an  a<lvan('c  as  niiuiit  he  supixtscd. 

"l-'urtlicr,  it  aiipi'iirs  to  tlnir  lord.-liips  thtit  fraud  wliicli 
must  lif  iiru\i'(l  in  order  to  invalidate  tiie  title  of  a  re};i.~tiTed 
purclia-er  for  vidue,  wliether  iie  buys  from  ii  prior  rcfrislercd 
owner  or  from  a  person  claiming  under  a  title  certiiied  under 
The  Xatire  Land  Acts,  must  be  brought  liome  to  the  person  whose 
registered  title  is  impeached,  or  to  his  agents.  Fraud  by  persons 
from  whom  he  claims  lioes  not  affect  him  unless  kiiowletige  oi' 
it  is  brought  lionic  to  him  or  his  agents.  The  mere  fact  that  he 
might  have  found  out  fraud  if  he  had  been  more  vigilant  an." 
hail  made  further  iiKiuirii's  which  lie  omitted  to  mak",  doe- 
not  of  itself  prove  fraud  on  his  part.  15ut  if  it  be  shown  that 
his  suspicions  were  aroused  and  that  he  abstained  from  making 
incpiiries  for  fear  of  learning  the  triith.  the  c.nse  is  very  ditferent 
and  fraud  may  properly  be  ascrilnd  to  him.""" 

This  hitler  dicision  forms  an  {•xcclicnt  basis 
from  uiiich  tu  work  in  any  ;;ivcn  case.  I'Vaiul 
under  the  Acts  means  actual  moral  fi'aiid  involving 
some  actual  turpitude  or  ilishonesty.'"  It  is  safe 
to  say  thaf  there  will  never  he,  and  it  \V(Uild  he 
most  imwise  ti)  attempt,  a  complete  mialysis  and 
classification  of  all  possible  eases  of  fraud.  At  best 
one  may  attempt  only  a  classification  of  such  cases 
as  may  be  gathered  from  the  reported  decisions. 

1.  Fraud  must  be  brought  home  to  the  registered 
ownei.  I'raud  by  the  persons  from  whom  the 
registered  owner  claims  does  not  afTeci  him  unless 
knowledge  of  it  be  brought  home  to  him  or  his 
agents."^  In  so  far  as  (iihh.s  v,  Missir,  where  the 
mortgagee  under  a  forged  mortgage  from  a  regis- 
tered owner  who  had  also  been  registereil  through 
forgery,  was  held  to  have  no  valid  titl(\  although 
no  fraud  or  mala  fuhs  was  brought   home  to  him. 

"■  Asstis  Co.  V.  Mere  Roilil   (IDO.Ti  .\.  C.  170. 

"» .Si//i(/if(if  Lyonnais  v.  .cdra'U,  M  S.  C.  H.  251;  Inikpanknt  Lumhu- 
Co.  V.  Gardiner,  3  S.  L.  R.  1  !0;  Woljson  v  Oldficld,  IS  W.  L.  R.  449: 
Chnii/nan  v.  Edwards,  1  W.  W.  ]\  .'>()•  //;/,/.-,j"'!'»  Ba'j  Co.  v.  Ki::irns 
and  liouUng,  4  B.  U.  R.  530.    .And  <M)iiip;irc  Dtrri/  v.  I'ak,  14  \.  C.  337. 

"»  A.istts  Co.  V.  Mere  Roiiti,  74  L.  J.  I'.  C,  at  ijaiie  tU).  C'dloi  v  Thorrny 
sun,  5  V.  L.  R.  147. 
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is  oppoM'il  to  tills  view,  it  is  cxijlaincfl  in  the  (UK-ision 
in  .l>Nf/.v  Co.  V.  Mar  Roihi  on  tiic  liicdinds  that 
■'forficry  is  nunc  tlmn  fraud  and  skives  rise  to  con- 
siderations peculiar  to  itself."  Persons  dtnlinii  on 
the  faith  <»f  the  rejiister  witii  real  registered  owners 
come  within  the  piotection  of  the  section  providinu; 
that  '"except  in  the  case  of  fraud  of  such  person,  no 
person  contractini!;  or  dealini!;  with  or  takin<i;  or 
proposinsi'  to  tak(>  an  instrument  from  a  re<i,istere(l 
owner,  sjiall  he  recjuired  or  in  any  maimer  concerned 
to  iiKiuire  into  or  asccitain  the  circumstances  under 
or  the  consideration  tor  which  such  owner  or  any 
l)revious  owner  is  or  was  rejiistered  in  order  so  to  be 
afi'ected  by  notice,  direct,  implied  or  con>trucfive  of 
any  trust  or  unre<;istered  interest."'-" 

•J.  rpoii  this  view  (tf  the  enect  of  the  certiticato 
of  title  the  di'ci-ion  in  A'm/v.s  v.  KoitscliKr,  a///c,'-' 
must  he  su|)porteil  on  the  »iromids  that  it  is  fraud- 
ulent to  rely  on  the  title  c(»nferred  l)y  a  certificate  of 
title  in  relation  to  what  minht  he  called  an  accidental 
accretion  to  or  betterment  of  tiie  interest  of  any 
]xirt\  thereto,  knowinji'  that  others  ;ire  thereby 
dei)ri\('d  of  tlu-ir  'ijihts.  althouiih  no  active  steps 
have  been  taken  t  ^  deprive  them  of  such  rifihts. 
In  that  case  Heeve>  vV:  Co.,  throu,iih  the  action  of  the 
re<i;istrar.  which  action  so  far  as  the  re.uistrai'  was 
concerned,  w;is  riuht.'-'  found  themselves  first  inort- 
}2;aji:ees  by  reason  of  the  fact  that  the  defendant 
Lavinia  Hiddell.  the  (ir>t  iiiortuay;ee,  had  taken  a 
transfer  to  her.self  and  the  repiislrar  had  mertiCHi  h(>r 
lirsf  mort!ia,u;e.  leavin<i  the  former  second  morty;aij;e 
of  Kceves  tV:  Co.  as  a  first  mortjiajic.  The  basks  of 
tlie  actual  decision  was  that  Reeves  A:  Co.  were  not 
actinu-  on  the  faith  of  the  reuist(T.  This  ground  of 
decision  is  satisfactory  upon  the  view  of  a  certificate 


'-"Man.  91;   Sask.  ICC:   Aha.  l:!.l;    Ddiu.  liV 
'='  2  S.  I-.  H.  IJ.j.     Sec  p:\iic  l.jti. 
'"  li,  RhhUU.  7  W.  L.  1{.  :i01. 


Ill  ICI'  III    lU.CISIiiAIInN 


Hi'.  I 


iii  title  as  coiichisivc  ("ily  in  favor  of  a  hnnn  J'.de 
piiiciiastT  for  value,  hut  upon  tiie  view  of  its  absolute 
<'onclusiv<MU's.s  except injj;  from  attack  on  one  of  the 
;iroiui.ls  s|)('cifieal!y  ixjintcd  out  in  tlie  Acts,  it  is 
II ore  consistent  to  read  fraud  into  any  attempt  on 
the  part  of  Reeves  &  Co.  to  rely  on  such  new  certifi- 
cate of  title.  Hut  in  an  Australian  case,  where  A 
was  in  possession  of  one  ])iece  of  land  and  H  of 
another,  but  by  mistake  the  reiiistercd  ownership 
was  reversed  and  H  wtis  the  rejristered  owner  of  A's 
land,  which  was  a  more  vah'able  piece,  and  there- 
upon li  sold  the  land  of  which  he  was  the  re^jistered 
owner  to  C.  who  had  full  knowlediie.  and  C  brou<iht 
an  action  of  ejectment  against  A.  A'JJeckett,  J.,  .said: 
"The  romliict  of  tlic  plaint ilfs  ii,  hiiyiiiK  that  inuTcst  1 
ill  Ilk  va>  not  t'lawd.  'flic  coMiluct  of  White  and  the  persons 
who  boiiKht  Ironi  him  ini.u;lit  iiKhcate  a  very  low  moral  percep- 
tion. Imt  I  do  not  think  it  was  fraud  within  the  meaninji;  of 
-(•'■tion  .")()  of  Thi  Tiniisft,-  „f  ].,i,„l  Slalutc  Xo.  :i()l. "'-'■' 

;}.  The  principal  is  aflected  by  tlie  fraud  of  his 
a,<i;ent.  not  on  the  j^round  of  notice,  but  becau.se  he 
(■annot  retain  ;lie  benefit  of  the  traiis.-iction  which  his 
aii'ent  has  obtained  by  fraud.  •■The  priiicii)al  and 
the  ajicnl  are  one,  and  it  does  not  sijiiiify  which  of 
them  made  <h(>  incriminatint!;  statement,  or  which  of 
them  possessed  the  "uilty  know  lediic"'-'  This  state- 
ment of  the  l:i\v  is  also  implied  rathei-  tfi.an  directly 
>tated  in  a  passa.ue  frnni  the  (ler!>i(.ii  in  A>>(ts  Co.  v 
Mi  rt   Jioilii: 

"1  laud  liy  ])(  r-ons  from  whom  he  (the  icfristered  purehaser 
lor  value)  claims,  does  not  all'ect  him  unles-c  knowleil^je  of  it  i> 
hroiiffht  home  to  him  itr  his  nfjcnt.'' 

!.  The  pei>oii  cWumw^  bona  lid,  under  an  in\alid 
court   order  cannot   hiiw  iiis   title  defeated  on  the 

-"  hih    y.  J,„us.   ir,  \-.   I..   It.  72s.     Aii.l.M'cf'W.r  v.  Cnioii  Bmil:,  II 

.N.  S.  W.  Ki].  Jso. 
'  ft",,,;,..,,,,  V.  Ol'ljUhl,  Is  W.  L.  1{.  4t!t,  .It  pac.'  t.V).     Kolwon,  J.,  qiiotins 

Iroiii  I'ciirtiiw  V.  Diihlin    Ciirjuiradon,  (1<MI7)    .V.  C.  3.51.      .Soc,  al-so, 

r<ir,l,n  V.  GilUtl,  i:{  .\.  Z.  J,.  K.  C.  A.  457;  Eccks  v.  llalt.  Vi  \.  Z. 

L.  H.  C.  A.  433. 
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grounds  (,f  fnuul  or  olhcrwist-.  This  is  clcarl}-  laid 
down  ill  the  decision  in  .l>^</s  Cn.  v.  Mire  li^nhi}^' 
In  Manitoba  i)y  reason  .it'  the  proNiso  to  section  ')!. 
such  an  irret;uiar  order  has  small  chaiu-e  of  regis- 
tration. 

.').  Duress  and  undu(  influence  are  species  of  the 
actual  fraud  refjuired  under  the  Acts  to  invalidate  a 
certiiicate  of  title.  In  (irdlm  v.  Litwin,'^-^  while  the 
oertilicate  (  f  title  was  held  good,  Wotmore,  C^.  J., 
saitl  that 

'apart  from  uiuluc  ^niUicnco,  no  fraud  was  proved;" 
but  then  proceeded  to  find  that  tliere  was  not  undue 
influenc(>,  evidently  iin])]ying  that  had  he  found 
such  inidue  Mfluence,  he  would  liave  had  to  set  aside 
the  certiiicate  of  titl(\  In  KaJp  v.  H  inifrr^'-''  the  actual 
W(jrd  "fraud"  is  not  uscmI.  Laniont,  J.,  found  that 
the  transfer  was  executed  under  duress  and  at  an 
undervahr  itid  theref(»re  the  transaction  could  not 
stand,  ami  the  plaintilY  transferor  was  (nititled  to 
have  the  certificate  of  title  of  the  transferee  can- 
celled and  a  new  certiii.'ate  issued  to  himself.  It  i.- 
submitted  that  it  is  (juite  within  the  definition  of 
"fraud"  vmder  di.scussion,  to  class  the  obtaining  of 
a  transfer  by  duress  under  that  heading,  but  in  the 
same  ca.se  Lamont,  J.,  intimated  that  even  without 
duress  the  transaction  could  not  have  stood.  The 
plaintifT  was  a  woman  in  distress,  had  no  ind(^i)endent 
advice  and  sold  at  an  undervalue,  and  the  learniHl 
judge  (juoted  with  a])proval,  as  api)licable  to  the 
case,  the  dictum  'hat 

"where  a  imrehase  is  inaile  from  a  poor  and  iKiiorant  man  at  a 
consideratile  under';aliii',  the  vciKlor  haviiif;  no  indepeinl.ent 
advice,  a  court  of  equity  will  set  aside  the  transaction."'-'* 

It  may  be  that  undervaUu^  and  lack  of  independent 
advice  niav  be  evidences  of  actual  fraud,  but  it  is 


'»  FoUowcl  in  Wnllcrs  v.  Ruidifuni 
™  \\)\\    L.  I{.  lit. 

137    111  U".    1..    \\_   71)11. 

"8  Qunti'ii  from  Fnj  v.  Lane,  10  Ch.  D.  313, 


N   Z   F.  U  S.  C.  ,i3'J 
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submitted  that  the  settiiii;;  a.side  of  a  certificate  on 
those  jinuinds  alone,  not  considered  as  fraud  but 
purely  by  reason  of  their  apijlication  in  e(}uity,  is 
goiiiii  fur,  in  view  of  the  holding  of  the  same  jud.ue  a 
^  month  previously  in  i'unnlnj  v.  Anntthlv^-'  that  by 

^  reason  of  the  pnnisions  of  The  Saskatchtirtiii  Land 

Titles  Art   the   court    was    powerless   to   apply    the 
doctrine  of  eciuity  tiiat  a  vohuitary  transf(>ree  hekl 
^  the  land  upon  the  same  trusts  as  his  transferor. 

i-  0.  The  most  serious  ([Uislictn  in  regard  to  fraud 

under  the  Acts,  is  the  elfect  of  notice  as  e\idence  of 
frau(L  As  already  stated,  since  t!ie  decision  of 
Le  iXeve  v.  Le  Xcre,  ante,  the  maxim  upon  whicli 
courts  of  eijuity  have  acted  is  that  "notice  is  fraud.'" 
On  the  other  hand,  the  Acts  say  that  a  ])erson  accjuir- 
ing  an  interest  from  a  rei>;istered  'jw  ner  shall 
"not  he  at'tVctfd  hy  notice  diivct,  iniplicd  or  constructive  of 
any  tru>t  or  unrcfii.-tered  interest,  any  rule  ol'  law  or  equity  tu 
the  eontriry  nutwitiistatiilins," 
and  that 

"the  l%no\vIe(Iy:e  that   any  tru-t    or  unre2,'>tere([   interest  is  in 
existence,  shall  not  of  itself  l)e  imputed  as  fraud."''"' 
It  is  clear  that,  whatever  this  enactment  may  mean, 
althousih  it  may  not  be  the  mere  fact  of  notice  which 
imputes  the  fraud,  still 

"tliere  can  he  no  (luestion.  If  there  is  a  valid  contract  :iffectintr 
an  ef;tate  and  the  e.statc  is  sold  e.\i)ressly. subject  to  that  contract 
it  would  he  a  distinct  moral  fraud  in  the  purchaser  to  repudiate 
the  contract  and  the  Act  does  not  protect  moral  fraud.'" 
and  without  goinj;-  .so  far,  if  a  purchaser  acciuires  an 
interest  witli  knowledti(>  that  siime  other  interest 
theretofore  acijnired  will  b(>  defeated,  or 
"with  knowleduv  that  another  person  is  also  takina;  steps  to 
ctTect  re^;istratiou  in  re-jiect  to  the  same  pro[)erty,  he  can 
hardly,  under  any  circiiin.-tances,  he  otherwise  than  dibhonest 
and  fraudulent."'" 

">  1  W.  W .  1{.  148. 

""Man.  !U;   Sai^k.  lf,2;    .Vita.  1.35;    Doin.  107. 

'"  ThnmiK-iiH  V.  Fiuhvj,  ')  \.  Z.  L.  R.  S.  C.  203. 

'"  Hncc,  Ownership  and   Knruniljrancc  of   Rcgistoreii  Land,  page  151. 
(UKitcd  with  mmnivjil  in  /»</^n/..)//,.>,/ iiji.i^.  r  r'<i  -ii  Cinjin^r  '!  «    I     \> 

iw.  ' '  '""' ' 
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iiiuil.    lliou^h   nowlici'c   luciitioiuvl,   is 
the  decision  sccins  to  niii  contrary  to 


Til    llnniHi-   V.    SiHilh.llllll  ,]MV^V    \')'-\.    tllCcffccf    of 

notice  \\;i-  not   decided.      Tdsh  r  v.  ('<uri(i(Ui.   ante, 
\<  an  e\ti( me  cn^'  of  the  efl'ect  ol'  notice,  and  unless 
a   fintliiu   ol' 
to  lie  inipiiei 

tlie  plain  and  nne(iuivocal  woi'dinsi  of  tlie  Acts  and 
cases.  The  deci>ion  of  the  Supivnie  Court  of 
('an;i(hi  in  Sinidlcdl  Ijiinninis  v.  Mi-driidi  ^ ''  turned 
on  the  pleadiiiiis.  The  (h'fendant  Syndicat,  regis- 
tered owner,  on  the  pleadin<is  as  they  stood  was 
necessarily  taken  to  have  admitted  that  the  land 
was  transferred  by  the  defendant  Me( 'oiuiell  to  his 
wife  in  fiaud  of  creditors,  and  it  wa>  iield  by  the 
Supreme  Court  of  Canada  that  by  the  retiistered 
owner  taking-  with  knowled,<>;e  of  these  facts,  he  made 
himself  an  abettor  of  the  fraud.  *  >ii  'he  otlier  hand, 
in  Slidiv  V.  Bdih/,  (intc,  notice  which  would  iiave  l)een 
sulilcieut  in  a  court  of  e(|uity  uiuh  r  the  old  law  was 
held  inetTective  as  ajiainst  the  re,<i;istered  owner. 
hull  pi  n(l<  III  LuhiIm  r  Co.  \.  (i'lrdiitcr,  ante,  add-  little 
to  the  discussion  of  the  subject,  except  the  approval 
of  the  dictum  already  ([uoted,  that  it  is  difficult  to 
understand  how  tlie  takin.i>;  with  notice  that  another 
l)erson  is  attemptmj^  to  resiister  an  adverse  iuten'st 
can  be  ot herwi.se  than  fraudulent. 

Constructive  fraud  based  on  a  jiresumption  of 
knowledp;*'  of  the  law  is  insullicient.''' 

•  riic  Dure  Uiiowlcilufc  ttiat  a  i-laiiu  lia-;  liccii  niinlc  wliicli 
niislit  or  Miiiilil  iiel  prove  valid.  Imt  wliirh  the  claimaiil  has 
taken  no  step-  to  make  jiooil.  is  not  I'raud  witliiii  the  mcuiiiiu:  of 
the  section." 

Mere  notice  of  irre.milaiities  accoini)aiiie(l  by  a 
presumption  of  knowled.iic  of  the  law  is  insullicient.'''' 
In  the  Australian  jurisdictions  and  New  Zeiiland  a 
\ery    considerable    niuiiber    of    cases    are    reported 

'■■'30S.  c.  u.  '.'.■. I. 

'«  .ViV/i"/»>//  V.  liiih:.-  of  Xiw  Zinlniid.  12  N.  '/..  I..   U     l-'T;   diKjory  v. 

Mn'r,  15  A.  I,,  r.  'JJ, 
^'^  Croriic  V.  Aittit.  Miiliml   Prnviiltiit   S'>n'itil,    l   \.   Z.   I,.  1!,  S.  (,'.   105; 

Knit  V.  /Via  (//,'/  Mcr.-,  21  N.  Z.  I..  It.  -".U. 
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(Icaliiiii  willi  ilic  (|U('~ti()ii  d','  iinticc  ;iii(l  t'r;i!iil.  It 
scciii-  often  hard  In  hai'inoni/c  liic  (Icci-iniis  in  tlic 
liiiiil  (if  tlie  fact-.  Inii  il  will  Ijc  fMimd  that  tlic 
>anic  principle  iim-  c(in.-i~-t(!itly  i  hrouitliout  ilie 
ileci-ioti-  \\iiale\i'i'  nia\'  lie  the  aiipai'ent  conilici  in 
ill,'  re-ull.  'I'iia!  principle  i-  iliat  fi'aiid  mean- 
actnal  HKiral  fraud.  iiihimI  t  uij 'ii  iide.  .'I'Mixi'  di-- 
lione.-^tN  not  e\-en  pa--i\«'  di.-ii(iiie>i y,  if  the  term 
may  Ix'  \\>c(\.  unless  sitcli  amount  to  a  wilful  deler- 
minaiion  nei  in  know  ihc  iruiii:  and  unle--  the 
notice  in  (|U(sii(jn,  in  any  ^i\cn  >et  of  facts,  is  such 
as  to  render  the  conduct  of  any  part\'  iuiiorinu'  it 
fraudiileni  within  ihe  meaniniL  of  frae.d  -o  delined, 
it    i-  una\'ailiii<j;. 

lllii.-l  rali\  e  of  the  diliii-uh;.-  in  hal  iiioni/.in.L^  the 
cases  il  may  lie  poiiiied  mil  tiial  in //oo/;r/' v.  tS //////;,'■'" 
liiiiioiii  V.  Aliji  i\  (tiiti .  in  \  ictoiia  is  set  over  ajiaiiist 
/jirln  r  \.  Ildirldp'^  in  Xew  Zealand  as  auiliority,  tlif 
foiiner  asiaiiist  th(>  latter,  that  "in  the  ahseiic(>  of 
fraud  oil  the  ])art  of  the  holder  of  a  cei'tilicatc  of 
title,  ills  title  will  ])revail  over  a!i  uiu(';,iistere(l  in- 
1(  rest,  even  ihouiiih  he  had  notice  of  such  interest  he- 
foi-e  he  obtained  the  (citihcate  of  title."  But  while  hi 
the  \  ict(»iiaii  c;i-e  the  judties  carefully  explaiueil 
ihai  thevfound  the  conduct  of  the  defeiulant,  t  hoU}j;h 
exhihitiii.ii;  i<iiioiance  of  the  law,  ii<jt  fraudulent  as 
al)ove  delineil.  on  lh(>  othei'  hand  in  the  New  Zealand 
case,  il  is  evidetit  that  it  was  not  intended  to  <x.Wv. 
effect  to  the  knowledi^e  of  the  unrc  iwi-slcmr  of  a, 
tiiisi.  While,  on  the  fact-,  the  cas(>  reads  lik(>  ono 
of  constructive  notice,  tlu'  pmlilem  which  tiie  jud.^e 
set  himself  to  sohc  in  th,i!     ase  was: 

"1  now  (I mil'  lo  the  (l<i(iic('  lai-i'il  l>v  the  dcfcMilant  ( iotcli 
uiuU  i-  ■  I  iiioii  IS'.I  of  Tli(  Tnin-^fi  r  of  l.mnl  .1(7  Iss:,.     It  may  he 

'•■"'  ".\  (Ici-isiiii-  tliiil  .'iiiy  |i;irliciilav  t':icts  :iiiii>iiiil  to  rrMlnl,  .<cp  ;i,<  tn  .s:iti>fy 
line  ii.iilinilar  triliuri.'ii  dcaiiiin  uiili  I'.-icts,  caiiiicil  Mini  MiKitiicr 
liki'  !iiliiiii:il  even  llmuiili  di'Mlini;  \\  illi  similar  farts."  I'cr  llooil,  J., 
in  (iriiini-ji  V.  .\t<i'i\  |.">  A.  I..  '1'.  12.  i  Full  (.'(lun  X'ii'loriai. 

'■'•  ■>  w .  I..  K.  m4. 
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settled  as  the  settled  eonstruction  of  tliis  en:ictment  that  a 
purcliMxT  is  not  alTccted  by  kiiowlcdfic  of  the  >iicir  existence  of 
a  trust  or  iiiii(fi,istfrcd  interest,  hut  that  he  i-  alYeeted  by  know- 
ledge that  the  trust  is  being  broken  or  that  tiie  owner  of  th(> 
unreixi>1ered  interest  is  heinp;  iuipropn-hi  (Uprucii  ot  il  liy  the 
transfer  uniler  ivliieh  llic  pureluiser  hiniself  is  ttiL'in'j.  The 
(luestion  then  i.s  did  the  defendant  Coteh  know  tliat  Ixieher 
was  beiiif?  improperly  deprived  of  hi-  i  (|uitabie  interest." 

Knowingly  to  "inipfoix  rly  <U'i)riv<'"  a  ix-rsoii  of  a 
i-ii!;litriil  iiitcnst  is  surely  artiial  fi'ar.ij.  Tlir  cases 
all  turn  on  a  liiidiiijj!;  of  sonic  <\v\i  aciual  i'raiid.' ''•• 

It  is  a  (Hic.-iion  not  free  i'roin  dilliciiltx'  liow  far 
the  protection  j>,i\('n  to  |)urc]iaser'^  from  t  lie  resist  creel 
owner  exlc^iuls  to  i)urcliasers  clainiiiiii  under  unre;^is- 
terod  instrument:;  only,  so  long  as  tlio-e  in-t  runients 
aic  unrciiistci'cd.  'I'lie  language  of  the  section  is 
very  ln'oad.  Docs  it  mean  that  a  person  purchasing, 
say,  under  contract  from  the  regi>ici('d  owicr.  knows 
for  a  certainty  that  li(>  can  beyond  a  dnuht  compel 
that  owncM-  to  convey  the  land  to  him  upon  payment 
of  the  purchtiso  money  jiroNided  in  the  agreem(>nt? 
It  cannot  mean  tliat,  for  ;i  piu'chaser  the  pi'cvious 
day  may  have  ac(|uired  tlie  same  right,  and  as  hoth 
cannot  get  th.e  land  the  (list  in  time  will  pi'cvaii. 
But  assume,  to  co\ci'  this  simple  case,  thai  the 
})urcliaser  lias  liled  Iiis  caveat  on  a  clear  certihcate, 
can  h{>  then  l)e  absolutely  certain  of  getting  his  land 
upon  fuKilling  the  covenants  of  his  agreiMiieiit  ?  If 
he  can,  th(>  court  may  be  confronted  with  enrolling 
a  lireach  of  trust.  The  con-*  will  cnfoi'ce  a  bi'cach 
of  trust  in  fa\'oi- ol'  the  holder  of  a  resist ci'cd  interest, 
on  the  ground  that  they  are  enforcing  a  statutory 
rigid,""  but  are  tliev  comiielled  by  th(>  statute  to  do 
.so — for  ihe  court  will  no*  enforce  a  l.M'each  of  trust 
unless  comix'Ued — in  'avor  oi  an  unregistered 
claimant  ? 


'",S(-P,  .il<i>,  Siiiilh  V.  I'sxirti,  <»  X.  /  I.  H.  <■  A  I  I'l;  /„  r,  Hii,njm, 
13  N.  /.  L.  I{.  JTO;  I.,),„l,„i  v.  Minr,.s<w,  H  X.  /.  L.  H.  •_>!."):  l////urj 
V.  Cowdnii,  14  X.  Z.  L.  li.  IJ;    M>mc  v.  McKay,  Ui  N.  Z.  1,.  H.  124. 

'"  Flic  V.  Ktiowks,  20  N.  'A.  ]..  H   c   A   tiOi. 
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I5y  a  trust  is  iiic-uit  here  a  trust  in  the  p()))ular 
sense-  the  interest  of  a  rr.s/;//  que  trust  as  atiaiu'^t  an 
express  trust('(\  I'lie  ease  of  a  prior  purchaser 
wliich  ha'^  hcen  cHiniiuitcd  l)\'  the  prc-uniption  of  a 
caveat  iiaxintr  been  filed,  was  in  a  sense  a  ease  of 
trust  l)Ut  is  the  kiml  of  trust  of  whieh  the  Privy  Coun- 
cil in  As.-ih  Co.  \.  M(r(  RoiJiP*^  said: 

i'.iit  ii  I  Ik  allcecd  rcftiii  qne  trust  is  a  rival  claimant,  who 
can  \nii\c  i:u  tru.-t  apart  from  his  own  alleged  owncr.-iiip,  it  is 
pl.'iin  that  to  treat  him  as  a  cestui  que  trust  is  to  destroy  all 
benefit  from  registration." 

Assume  a  ease  of  real  trust — say  thai  tjic  k  LiistcrcMl 
nwricr  is  trustee  undci'  a  viitten  ii:>!i'uni(iil  \\  hcrehy 
he  is  to  administer  the  land  f'or  the  henelit  of  certain 
infant  children.     Will  the  court  enforce  his  eontract 

to  ihe  deti-inient   of  the  infant    <'hildfen? 

Ill  CiiiriH  \,  Sliic(ii.\\\  \  ictoria.  \\'(lil)  ,1.,  held 
tliat: 

"■flic  priiicipli'  (if  notice  .-till  i  \i-t~  as  it  did  hcturc  tin"  Art. 
Notice  of  an  e(iuit,ililc  interest  in  anotlier  giviii  to  a  ptircfia.sor 
before  lie  fias  completed  iiis  title  i)y  piociiring  a  conveyance 
was  siinicient  under  tfie  old  law,  and  undrr  the  n(>w  law  untif 
a  per.-^on  has  cmniilctcd  lii-  title  liy  gcttiim  hi-  tran-fcr  rcsristcfcd 
fie  is  just  as  ;inirnaMc  to  iiotice."'^- 

And  dealinu-  with  the  similar  section  of  the  Xew 
Ze:)land  .\ct  the  Court  of  Appeal  said: 

"\\C  tliink.  howivi  r.  that  this  section  must  l)e  read  with 
sectiuns  ;>(),  ,')(i  and  I'.lll;  and  so  rea(f  it  appears  to  us  tliat  only 
tfiose  claiming  under  rcgi-tcnd  in>trumcnts  can  rely  upon  tin- 
statute  in  cases  in  wfiicfi  it  proves  that  the  title  of  tliose  with 
wlioin  they  contract  can  lie  successfully  impeached."'" 

In  .Manitoba  tlio  same  vi(  \v  was  followed  in 
Walbicc  V.  Smnrt}^^  There  a  ptu-ehaser  under  con- 
tract from  a  reiiistered  owner,  apparently  ah.sohite. 
but  who  unknown  to  the  piurlut-er  at  \\\v  time  of 

'"  71  I.  ,1.  p.  C,  at  pace  ,57.  "^  13  \  .  t..  \{.  SO. 

'">■„/„, /,,r  (;,nir(tl  v.  Miri  Tini,  17  N.  Z.  L.  I{.  C.  A.  773.      Ami  also 

Bdhr  Criik  dnld  Mining  Co.  v.  Ilurk,  1,5  N.  S.  W.  L.   H.  Imj.  '.>()7: 

Oil!,:  ^.  ll„nivrn,  2  8.  1{.  (X.  e.  V\".  I  Kq.  ,37;  Lnndnn  Chartered 
li'tul:  V.  Il'n/(s,  2  A.  J.  R.  60. 

'"  HI  \V.  L.  R.  7S7. 
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l)urcli;is('  and  i»ayii)('iit  of  (l('I)()^■it  \va-  a  iiHiiI,ii,a,-it.'f 
AvitliDUt  power  of  sale,  liad  a  claiin  only  to  I  lie  extent 
of  his  deposit  paid  as  ajiainst  ti  jiKljinient  rreditor 
of  the  heiie.'icial  owner.  l)U(  had  tiot  ;i  ii'J:hl  to  have 
Ills  conii'aet  carricMl  throiisih. 

(hi    liie   other   hand    Ix'^iinnini:   aiiain    in   Soutli 
Australia,   in   I'^ihl'v   Tnish,    v.  .1/7// '//■.''     the  court 

said  that 

"tlic  :i|)|ilic:iti()ii  dl'  till'  x'ctioii  i-  to  1m>  t:ikin   riulit    down   to 
rcnistrntion  from  tlic  iiiitial'uni  of  tlic  (Icniiiii:." 
In  Manitoba,  in  Coo/xr  v.  Aiuh  rson,^'-" 

••'riic  i)I;iiiitiH"~  couii-cl  (■outciKltil  th:it  tin-  coiitnii-t  \\:i> 
not  comiililt  il,  ;ii!il  cilcil  luijili>li  cn-c-  l(»  >lio\v  th;tt  notice  to 
.•111  illtcuililill'  |iuicli;i-rr.  lul'oic  collipli  tioil.  tii;(t  CMIlitl"'-  cxi-tfil 
ill  t'livor  of  tliiril  |>;irti('-.  \va>  -ulliciciil  Ui  iiitciccpt  the  coiitrai'I, 
:uiil  |ircvciit  till'  iiitcuilinc-  |)iircli:i-cr  fidiii  Mi'iniiiiiii  tit!'-.'" 

Uohson.  J.,  .said: 

"  Tlii- arjiuiiiint  isfraiiiilit  willim'cal  |)o->il)iliUf~.  ( ■arrifd 
to  it-  Icuitiiiiat.'  cNli'iit,  it  iiic-iiis  that,  cvcii  after  ])ayiiiciif  of 
tiic  iMiiclia-e  iiioiu  y.  iicrhaps  lo  ;i-~ijiiice<.  am!  Up  to  tin-  lime 
of  tlir  rcyi-tratioii  of  a  transfer  to  lliciii,  tlic  aurciiiictit  Ik  lil 
l.y  the  Tiu-t  Invcstnicnt  Conipaiiy  may,  -imply  liy  iiotice  of 
tlie  Mllipo-cil  ('(luity  of  tlic  plailltil'f.  l>c  <lll>j('('t  to  he  defcatetl 
tlicrcliV,  Tlijit  -iieli  .'I  ri>iilt  i-  jio-iMe,  at  all  cviit-  wIhtc 
TIk  /■'<'•■/  I'l-i'j'i  riji  Arl  i-  involved,  is  difiiciilt.  I  niii-t  aikiiow- 
li  dsrc.  for  me  to  imaiiiiie.  That  many  lari!:i'  traiisartions  have 
no  strontir  fou'niatioii  iiectj  hardly  lie  said,  in  many  cases, 
coiiliacts  ha\c  \'H-]i  made  for  sales  asxaiii.  in  reliance  on  -iii'h 
aui'e<  Ilicei  -  v,  iih  ll,r  !-.i:!-ti'i'.'(!  nuni'r.  -  ii)ipni1cd  \w  tin-  ii-ii:<l 
caveat. 

"It  Miin-  to  nil'  liial  --rcUoie  71  and  ".'1  oi  ihc  .Vd  coii- 
<-ln>i\-e!y  cstaMi-h  the  riiiht  of  theTrii-t  liive-tm<iit  ( 'oinpaiiy. 
Section  91  means  nothiny:  if  it  doi  -  not  mean  ih.af  an  innocent 
jier-on  m:!,\'  salt  I,\'  (diitract  or  deal  with  a  rcjii-tcred  owner 
witlujut  iiKiuir.v.  It  n  rtaiiil.\'  cannot  mean  that,  flioiiii;h  he 
need  not  iiKiiiire  at  the  time  of  innocently  conli-.-ictin^!;,  yet,  if 
lie  ficts  the  notice  later  and  liefore  i-omplclioii.  his  contract 
shall  he  al'fected.  jios-itily  millilied,  tlieiiliy.  In  short.  I  take 
it  that  the  contract  is  protected  tliiounhont.  from  its  inception 
to  its  termination,  liy  comiiletion  or  otherwi-c  If  the  Act 
^\(•re  me.iiii  to  protect  only  such  traii>actioiis  a-  ,ire  >pcciiicailv 
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<lealt  with  in  tlio  Act,  c.  ij.,  Hctiial  transfers,  mortgages,  inpum- 
branrcs,  and  leases,  tlif  words  'contractinK  or  dealinu  with' 
would  not  he  inerelj'  surphisaRe,  hut  would  he  niisleadinn." 

And  ill  Alberta,  in  Anxit  (ind  Smith  v.  l'(  ti  rson}''' 
liifk,  J.,  held  that  the  purchaser  from  the  i'e<>istercd 
o\-.  Iter,  who  was  in  reality-  u  mere  niortna^ee,  took 
pri'  lity  to  a  prior  purchaser  from  th(!  beneficial 
owner  by  reason  of  section  13.").  Wliate\('r  may  be 
f<a:d  of  that  decision  in  so  far  as  it  refer.s  to  the 
priority  <iained  by  a  caveat,  need  not  affect  the  wei<rht 
to  be  attached  to  tiic  (Uctuin  of  the  lenrncM 
that 

"that  M'ctioa  (l.'i.ji  refers  nut  nienlx-  lo  a  jjurrliaser  from  \\u: 
registered  owner  who  gets  a  transfer  and  registers  it,  but  to  a 
person  'eontraeting  or  dealing  with,  or  taking  or  pr()[)o-ing  to 
take  a  transfer  from  the  owners  of  any  land  for  which  a  certi- 
ficate of  tiili'  liii-  liren  gr.-inti  il.' " 

And  in  i"'dl:<,irsj::  \.  Fialkowsiyi,^'-^  Scott,  .!.,  in 
Allxrta,  iiad  enforced  .-i  mere  eou'tablc  mortLiu^c  i)v 
deposit  of  certificate  of  title  by  the  owner  named  iii 
that  certificate,  wiio  had  obiaiiied  it  i)y  foru-ery. 
a^tiinst  the  real  owner. 

'ihe  decisidii  in  W'nlldci  v.  Siiinrl.  iiiih,  may 
perhaps  tn.rn  oti  the  fact  thai  prior  lo  notice  of  the 
adverse  chum  the  reiiistered  owner  had  i)aid  oidy  a 
small  depo.sit.  and  not  a  substantial  payment  on 
acc(iU!it  of  the  ])urchase  money.  If  so,  it  mav  be 
.said  without  lu^sitation  that  the  effect  of  the  ( 'ana- 
iiian  decisions  is  to  round  out  the  .system  by  exteiidini; 
the  protection  firanted  to  imi-chasers'  from  the 
retiistered  owner  riuht  down  to  the  inception  of  the 
contract,  for  t!ie  reas(m.s  clearly  stated  bv  Robson,  J.. 
inCooper  v.  Andcmm,  ante.  This  would  undoubtedly 
brina;  the  system  into  harmony  with  prevailing 
methods  of  dealint-;  in  land  in  Western  Canada,  and 
us  againn  tiie  advantage  thereby  gained  would  onh 

'"2A\'.  W.  li,  1. 
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require  that  all  ccstxis  que  tnisUid  of  any  dcsrrintion 
must  resort  to  the  ( aveat  for  their  protection  if 
they  consider  thc.x   rcciuire  any. 

§  18.  THE  EFFECT  OF  THE  REGISTRATION  OF  AN 

INSTRUMENT. 

;i.  Effect  of  Unregistered  Instruments. 

.•iiitM'.Li:  iN.-ii;r.Mi;Nrs  as  acainst  un- 

KKCISTKHAHLE  INSTIUM  KXTS. 
We  have  seen  that  apart  from  th(>  (luestion  of 
statutory   I'orni,   ai!:reenients  and   instnnnents   inter 
parti. s   <ienera]ly   confer   tlie   same   rijihts   as   would 
instrument.s  aiid  imnrment-  in  t'(iuity,  whether  or 
not,  witli  reference  to  huid  under  the  system,  these 
rights   l)e   called   an    interest    in    the   land.     Thus, 
under  the  ordinary  a'j;ri-ement  for  sale,  the  rights  of 
parties    to    specific     pcrfoi'niance.     rescission,    can- 
cellation and  refund  of  moneys  jiaid,  are  treated  as 
identic;!],  whether  tlie  land  in  (luotion  !h>  under  the 
sy.stem  or  n(jt.     J^ut  in  reiiai-d  to  an  instrument  in 
statutory  form,  it  is  specihcallx-  provided  in  the  Acts 
that  its'o))eration  is  by  reason  of  registration.     In 
the  Australian  case  oi'CuHilxrlson  v.  Stnin,^'''  over 
I'uling    Ldiige   v.    HiurnhU;'"    it    was    held    that    an 
(■(luitahle  estate  would  pass  by  virtue  of  an  ordinary 
written  contract,  notwithstanding  that  aii  instiiunent 
in  statutory  form  would  hv  ineffectual  to  pass  any 
such  estate  until  ri'uist ration.     This  distinction  has 
not,  however,  been  followed  either  in  the  Australian 
or    Canadian    cases,    but    a    statutory    instrument, 
unregistered,  is  given  the  same  efficacy  as  between 
I  he  parties  as  any  other  instruments  in  passing  an 
equitalMe  int(M-est.     In   McI'Jlli.^ter  v.   Bifigs,   l)efore 
the    Prl\\'   Council,'-''    it   was   contended    that   the 
plaintiff   who   lielil   under  an   unregistered   tran.sfer 
had  no  intere-t  in  the  lands  and  could  not  bring  an 
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Ml  I  he  p-irtic?^  \v(T('  trcati^tl 
V    tlic    same    position.     Tlie 


action  to  set  aside  a  certificate  of  title  obtained  by 
fraud.     Their  lordships  were  of  opinion  that: 

"Althougli  the  (Itt'ds  did  not  pass  an  interest  in  the  land, 
still  they  passed  to  the  plaintitTs  the  e(iiiit;il)le  right  which 
Huthrie  had  to  set  aside  the  eertifieate  of  title  to  McEUister 
on  th(!  firoiuid  of  fraud." 

In  W'ilkie  V.  JdltU,''"  three  of  tlir  parties  who.se 
ri^lits.  obtained  from  the  rei-istcrcd  owner,  were 
held  to  take  preeedenet,'  over  those  of  the  execution 
<"r(>ditor.  held  under  transfers  wh"ch  oiil\-  re<|iiired 
rejiistration  for  tjieir  completiDii.  One  held  under 
an  aj;reenient  of  sale. 

as   standinj;    in    exact  ,      _  ^ 

transfer  was  treated  as  an  a-feeineul  i)iiidin,u  on  tin 
vendor.  Mcduire.  J.,  in  delivering;  juda;nient  of  the 
Territorial    i'ull    Couit.    -aid: 

^  ''Ihcre  i-  in  nality  no  dil'ieniiee  hetween  Krratt"s  case 
(Erratt  held  the  contraet  for  sale)  and  the  others,  except  that 
they  are  n  a  po-ilion  at  once  to  ai)plv  their  rejiistered  title 
whereas  Erratt  mu-t  first  iirocure  a  transfer  and  mav  possihly 
have  to  bring  an  action  to  compel  the  conii)any  to  give  him 
one." 

In  Tinhir  v.  A  nnour ,'^''''  the  plain! iff  bi'in-iii'j;  an 
action  to  reeo\-er  possession  was  the  unre!;istered 
as.sienee  of  a  re.uistered  lea.se  and  the  objection  that 
he  had  no  standing  was  overruled  on  tlie  authority 
of  M'/7A-/t'  V.  .hlhtt.  IJel'en-iu--  to  that  ea.se  Xew- 
land.s.  J.,  said: 

"There  it  was  held  that  thoinrh  the  r(u;i>tered  owner  was 
the  lejiid  owner  of  the  lands,  he  was  the  hare  tni.stee  for  an 
unreRi.-tered  tran.-feree  and  that  the  courts  would  give  effect 
to  the  title  of  the  equitable  owner." 
And  in  full  court  it  was  held  that 
"the  assignment  though  unregi>tered,  tran^ierrrd  to  the  plain- 
tilT  all  the  mterest  of  the  original  lessee."'^^ 

In  .S7/0/-C  V.  f/Vrr?!,'"-^  an  luire-iistered  le.s.se<'  was 
held  to  have  a  status  to  bring  an  action  for  breach 

I!!  ?'i.?-  ^ ',  '^-  '^-<  nffirming  2  Terr.  L.  U.  1.53. 
'*'  0  n-rr  L   1{   :{SS 
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„„,,,.,  ,,,,i,,,,l,,.,rti..nu:..l.n.u-li.  ua.  m  tlu>  ruse 

ofa<ul>H..,urntlrns...  It  ua<  l-nint-.l  uu,  t  hat  ha 
llu.,u,>itinnanMnu.,(lrr.-...nMmi.  law.  the  hist  h  a>( 
woul.l  havr  Urvu  <  tl.-t..al  as  against  tl...  less,,,-  and 
unv,.nc  aniirniiiii  titlr  fn.m  hi...  Mil-x.-nunt  t.>  the 
demise.  S.Hh  a.,  i..tnv>t .  i..  th-  ..at.i.v  .,1  an  m- 
torest  at  h.w  a-  .l.stinii.ii.^i.cl  f.ot.i  ui,r  in  equity 
which  as  it  we.c.  inheres  ii,  th.>  hn.d  ai.d  .ht.'atb  a 
person  suhseci.irn.ly  ac.itiin.iii  an  .nte.v>t  *'vrn  or 
vahieand  will.ont  notic.-,  ..n.lu.ihu.lly  does  not  pass 
und.f  the  A.'t^  withnut  iviiisti-alion. 

\„  u..i.iM^i..vd  iv-isterable  mstnin.ent  eoiit("TS 
i„  Mai.itul.a  the  li'J.t  l«>  re-islration  .section  .)U) 
and"  in   the  nth.r  .inriMlictiuns  is  eqiuyilcnt    to  an 

Hupra).     This  is  an  i(iuitai)le  mtiTcst. 

'•Th..  ruuit   ..f  ..i.iity  will  trr;it    the  .-ul.j.v.    .n:iMrr  .,1   u 
ronti-act  (.1-  aiiir,in.-..t  in  th.'  sanu;  manner  a^  .1  the  art  thrirt.N 

contiinnlaleil  wa^  alfe.adv  done.   

•Kuitv    will   tnat    the   M.l.je.t    matter,   as   lu   eolla  era 
..ons..qu'n.e^  an.l   n.i.lents.  in  tl.e  sa.ne  mann-jr  a^  '  S^iwt 
arts  .',nn...!.lalea   i.y   the  p.ul.e^  ha.l   l-een  -Ion.-  .xa.th    a, 
thev  ounht    to  ''ave   hern."'" 

These  iviiisterable  and  iinreiiisK  rahle  iii>1ni- 
ments  are  aUke  tivated  as  passinji  no  interest  m  the 
land  anah.sious  to  the  U'lial  estate  or  interest  which 
eould  defeat  a  sul.>eMuent  !i;rant,  Init  refvisterahle 
and  unre-isteral.le  instruments  alike  are  treated  as 
pa8sin<^  riiihl>  in  .such  a  way  as  to  be  nidistm^uish- 
able  from  the  e(iuital.le  estate  or  interest  ol  ordinary 
English  law. 
(2)  rNiu:(;isTi:Hi;i)  iN.-'riUMiA  rs  .\s  iutween 

TliK  l'.\l!Tli:>. 
r:r.!H-.allv  sncakinii-  the  Acts  do  not  concern  the 
relations  between  parties  to  vmregistenxl  mstruments 

i»  SncU,  IVini'iiili  s  of  Kqiiity,  i):if:c  l'.». 

»'  Hiilsbury,  Laws  of  Knulaiul,  \  ol.  l.i,  p:i!it;  ..5. 
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wlicrc  no  coin!)t'tiiiij;  riiihts  arise,  i^o  f^p  ^g  |i„>y  ,[,, 
the  topic  has  necessarily  been  referr('('  to  fully  in 
the  discussions  on  tlic  nature  of  the  revjistorod  isiit(! 
as  ajiainst  unir}i;ist(>r(Hl  interests  {attti;  ])aj;e  l.VJ)  and 
in  tlie  precocUn;:;  paraijraplis  upon  the  (hstinction 
between  rpgisteral:)le  and  unreuisterable  instruments. 
Such  parties  are  treated  ;is  tlicy  wnuld  hr  in  a  court 
of  equity. 

|':^  t-xi{egisti:i;i;d  i.\sri;i  .mi.m's  A.MoN(i  iiiiiM- 

si:i.vi:s. 

The  positioi'.  of  tlic  hdldrrs  of  unrojj;istercd 
interests  as  ainon^  themselves  independently  of  the 
reyister,  iias  not  often  been  considei'ed.  (ImhJnnl  . . 
Sl/nycrlamP'-''*  arose?  under  seel  inn  71  of  iIh'  ISiiti^h 
Columbia  Act.'''-*  Two  owners  of  atljoinint;  lots,  both 
lioldin.u;  under  agreement  of  sale,  were  in  disput(>  as 
to  rights  under  an  alleged  easement  over  one  lot  in 
favor  of  the  other.  The  Ftdl  Court  in  l^rilish 
Columbia  decided  the  case  on  llie  ground  that 
neither  ))arty  liad  any  interest.  Abl  )onaId,  C.  J.  A., 
said: 

"I  tliiiik  tile  sail"  ;iii(l  purcliasc  .nKiocmciits  fall  within 
section  74  of  Tlie  Loud  Rctiistnj  Aii  lUOG,  and  as  tluy  wiro 
not  rciiistcrcd  at  tlic  tinit-  of  the  allcficd  wrongful  act-;,  iu'iihcr 
the  i)laiutilf  nor  the  (IcffiKiant  with  r('s])cct  to  his  or  her  com- 
plaints apiinst  the  other  had  any  interest  at  law  or  in  equity 
in  the  proiterties  in  rpiestion.  Each  was  in  posse -siou  as 
!>nrclia-er  under  an  unresi-tcred  aRreenKnt  and  in  no  other 
lapacity.  *  *  *  l^acli  was  ,-;  stianmr  to  the  other  in  the 
iei;al  sense," 

ami  Martin,  J.  A.,  said: 


'-  is  W.  I,.  li.  AIX. 

'*' "Xii  iiislrunicrit  *  *  *  purporting  to  tr.insfcr,  otuufro,  dc-il  with 
or  jillVct  land  or  any  estate  or  interest  therein  (except  a  leaseliiijil 
interest  in  posrJession  for  a  term  not  exceeding  three  years^  shall 
pass  any  e.-tate  or  interest,  eillier  at  law  or  in  eijuity,  in  such  laini, 
mitil  the  same  shall  he  registered  in  compliance  with  the  provisions 
of  this  Act.  hut  such  instrunjcnt  shall  conl'iT  on  the  person  hinelited 
therehy,  anu  on  those  eiamung  through  or  under  hiii.,  whether  by 
descent,  purchase  or  otherwise,  the  right  to  apply  tojiave  the  same 
registered.  The  provisiois  of  this  section  shall  not  apply  to  assign- 
ments of  judgment." 
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"In  the  faro  of  that  vcn-  unusual  an<l  po-itivo  cnactmont, 
the  n-ult  of  wliifli  is  to  dcclan-  tiiat  at  the  time  of  the  matters 
fonii.lainc.l  of,  ncitlicr  of  tlio  parties  had  ol)taine<i  any  estate 
or  int(rc>t  at  law  or  any  eiiuity  under  their  similar  acreements 
for  sale  from  their  coinmoii  vendor,  I  confess  I  cannot  see  how 
the  plaintitT  is  to  succeed  against  the  defendant  who  was  and 
is  an  absolute  stranger  to  him  in  the  legal  ^ense. 

•In  my  opinion  thi-  court  cannot  recognize  any  rii:lit  in 
the  plainlilT  to  coini)lain  of  interference  with  an  easen'ent 
appurtenant  to  proi)erty  which  the  said  s(>ction  declares  he 
had  not  'any  estate  or  "interest  in'  at  the  time  of  such  inter- 
ference.'' 

Tlif  brnoficial  owner  in  possc-s.-sion  may  niaiiituiii 
an  action  for  dainaiics  for  trespass  on  liis  property; 
and  it  is  siilmiittcd  tiiat  this  decision,  based  as  it  is, 
not  on  any  (lue-iioii  of  eillier  i)arty  iiaviim  a  better 
equity  than  tlie  otlier.  carries  tlie  ihioiy  of  no  estate 
under  uiiiiri.-leicd  in-trununts  lurtiirr  tlian  is  jus- 
tified bv  the  (h'cisioiis  in  tiiose  eases  wlieiv  creditors 
lioldinyi,  executions    auainst    re.<>istei'ed   owners  were 
held  not  to  have  an\-  chiinion  .-uch  land  where,  prior 
to  tii(>  iilin^  of  tlie  exeeiiiions.  tlie  icuistcred  owners- 
had  dispo.-ed   of   the   land    by   unreiiistered   disposi- 
tions."'"     If  against    such   a   p^i'M'ii   as  ;in   e\ecutioii 
creditor,  who  t'.::es  not   rely  on  the  iciiister,  an  un- 
registered instrument  creates  sufllcicnt  interest  in  the 
land    to   defeat    him,    in    piincii'k    there   seems    no 
reason  why,  as  lietween  two  parties  claiminji  under 
unregistered  instrimients  but  independently-  of  the 
register.   lh(>  Aet   should  be  called   in    to  alt.-r   the 
ordinary  principles  of  eciuity  relating  to  such  deal- 
ings.    J'or  example,  if  two  adjoining  owners,  l)oth 
claiming  inider  bona  Jidc  agreements  of  sale  from 
the  respective  registered  owners,  become  involved  in 
litigation  to  prevent  the  one  injiu-ing  the  land  of  the 
other  by  the  flow  of  water  from  the  land  of  the  first 

'•»/?<■  ^[lli<.'^•r,|(unl<;irsn„.  7  Miiti.  I-.  li.  17J:  iiv//,)V  V.  j.ihii,  20 s.  r.  K. 
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to  tl'f  land  of  tiic  sccdiid.  there  seems  no  reason  wiiy 
the  Ttineiis  Acts  should  he  held  in  any  way  to  inter- 
fere with  or  atTcct  the  rights  of  tiie  parties. 

1>.  Registration  as  Giving  Operation  to  an  Instrument. 
(1)  Sl'i:(IAL  CLAl.'SKS  IX  Tlii;  IN-TIMM  I 'N  T. 
On  this  point  a  marked  dirferenee  appeai> 
hetucen  those  instninients  the  indorsement  of 
which  continues  on  the  oxistiiij^  cert  ideate  of  title  in 
tiie  register,  and  those  -which  result  in  the  issue  of 
and  are  nierixed  in  a  new  certificate  of  title.  In  a 
transfer  or  instrument  of  transmission  the  eontentt; 
of  the  instrument  droj)  out  of  consideraiioii :  but,  on 
the  other  hand,  a  party  dealint!,-  wiih  land  is  treated 
as  ]ia\  ini^  knowiedf^e  of  ami  heiim  linuml  hy  the 
contents  of  a  ))rior  instrument  indoi>ed  on  the 
'■\i>tin<j;  certilicate  of  title  under  which  he  claims. 
'I'hi^  rai.scs  the  (iue^ti<ui  of  the  effect  of  r<'iii>tratioii 
on  the  contents  of  an  instrument.  In  Manilol)a 
e\eiy  reuistered  instrument  is  "for  the  purposes  of 
the  Act  deeiiud  and  taken  tn  lie  emliddied  in  the 
re^'jster  as  part  and  parcel  thereof,  and  -iieh  instru- 
ment when  so  const  ructi\-ely  emhodiid.  .-h.dl  there- 
iipiin  (Mv;ite.  transfer,  >urrender,  or  di-char^c,  as 
the  case  may  he,  the  lien,  estate  (,r  interest  therein 
mentioned  in  the  land  mentioned  in  the  said  instru- 
ment,"'' and  refiistration  nui-^t  he  taken  to  have  a 
similar  effect  in  the  other  jiu-isdict  ions."'-  (Jn  exami- 
nation of  the  forms  of  instruments  prescribed —and 
only  instruments  eomi)lyina;  with  the  statutory 
forms  can  be  rejiistered — it  will  he  f<nmd  that  in  the 
case  of  transfers  or  instruments  of  transmission, 
there  is  no  place  for  personal  or  si)ecial  eovenants 
and  the  registrar  is,  by  the  Acts,  specilically  dinn'ted 
to  isinore  any  notice  of  trusts,  implied  or  construc- 
tive: while  in  the  ea.se  of  an  instrument,  memorandum 
of  wiiich  is  indorsed  on  tlie  register  w  itiiwiit  producing 

'"  Man.  Si. 
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tlie  i>suc  of  a  new  ror(ifi('at(>  of  title,  inoxisioii  is 
nuulc  lor  si)ccial  (•o\(iianls.     In  tlic  lirsl  rase,  how- 
ever, t'lc  in>tnniiciit  is  •i,\\vn  its  complete  statutory 
effect  by  the  issue  of  a  n.  w  certificate  of  title,  but  in 
the  second  ease  the  o.uestion  wliich  arises  is,  wliat  is 
the   effect    of    repstraiion    en    these    si)ecial   cove- 
nants?"'     Docs  it  ^•ive  them  any  special  efficacy  or 
operation?     That    1he.se   s))ecial    covenants   may   in 
some  way  be  said  to  bi-  ''reifiistered"  is  (•\  i(|(  nt  fr;nn 
the  care  with  which  any  improi)er  covenant  is  kei)t 
oil    the    reiiister.     An  agreem(>nt,   contained    in    an 
incumbrance,  to  «i;ive  an  ordinary  mort^a^e,  was  not 
aUowed  to  be  read  as  a  "special  covenant"  in  h'c 
Kiniidn  C(*.  ('/,(/  Rcijislnir  of  Saskatoon  I..  R.  1).^^     In 
a  New  Zealand  case  wherf  in  a  mortji;a}>e  of  a  hvise- 
hold  to  a  brewer,  a  covenant  was  inserted  that  the 
mort^a.uor  would  ":J.    1  times  daring  the  continuance 
of  the  term  of  years  f^ranted  in  the  niemorandu  n  of 
lease"  j)urchase  from  tlie  niort.nagec  all  ale,  stout, 
etc.,  u.sed  upon  the  premises,  this  covenant,  on  the 
ordinary  principles  <.>;overnin,t>;  morti!;aiies.  was  held 
void,  and  l^ichmond,  J.,  the  trial  judue,  and  Connolly, 
J.,   in   the   (  ourt   of  Appeal,   which   confirmed   the 
trial  jud^e.  were  both  of  t)i)inion  that   the  district 
land  rep;istrar  ouf^ht  to  refuse  to  re<iister  as  a  moit- 
gaiie  an  instrument  containinii;  such  a  provision.'"" 
Bit  in  no  reported  case  can  autiiority  hv  found  to 
the  effect  that  ujion  the  registration  of  an  instrument 
containinu'  s))ecial  co\('nants  uv  any  clause  <iranting 
any  specia.l  rights  or  jmwers  under  the  instrument, 
any  validity  is  given  to  such  clauses  analogous  to 
the  effect  given  to  the  instrument  itself  by  registra- 
tion;  or.  to  state  the  ciuestion  in  another  way,  it 

'«'  In  Stitilu  V.  SiiliiiHid  Tnixl  Co.,  1  W.  W.  It.,  Iilinaloii,  .1.,  in  his  dis- 
.M-iilintc  jucltinicnt.al  puci'  lliS.s.  oxprissis  tlir  (•iiinimi  lliiit  a  niortpiiKce 
ai'quiri's  an  "inil(l(:iMl)lc  tillt"  to  all  the  powers  rDUtainci!  in  a  rcKis- 
tdcd  nior'n.i);!'. 

I"  17  W.  L.  i{.  it;o. 

'«6,S-M/./..s  V.  .U«(7,v/,/,  11  N.Z.  L.  H.  S.C.25S;  afliiniMl  II  N. /,.  L.  R.C.  A. 
271. 
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(loos  not  appoar  that  tlie  wholr  contonts  of  an  in:?U'U- 
nient  cmnc  \vitliin  the  o])(ration  of  the  sections 
eiKii'tiii'j.  that  inst ninicnts  "take  effect"  upon  re<ii.s- 
1  rat  ion'''  so  as  to  result  in  rciii-^tration  jiivin.u; 
vahdity  and  Ijindin^^  effect  to  sucli  covenants  in 
favor  of  the  covenantee,  defeasible  only  on  the 
grounds  of  fiaud  or  iu;rounds  similar  to  those  upon 
wliich  a  certilicate  of  title  may  he  set  aside.  The 
cases  cited  wherein  instruments  containin,;;-  certain 
ol)jecti<)iKil)l('  claUM's  were  foi-hiddcn,  or  where 
stated  should  iiave  Ixcn  forhidiUai  resiistration, 
would  seem  to  indicate  that  had  tiu  y  been  reiristered 
some  such  special  effect  would  have  be(>n  ^i\-en  to 
those  clauses.  But  covenants  and  powers  in  a 
morttia;.ie  have  frequently  been  h(>ld  nujiatory.'" 
The  rej.'istrar's  duty  cannot  well  l)e  said  to  consist 
in  i<eei)insj;  his  rea,ister  as  free  as  possible  from  objec- 
tionable instruments  which,  however,  if  they  do  get 
on,  can  give  no  special  effect  and  therefore  do  no 
damage.  In  St.  (knnain  v.  RcnraiiW'^''  an  option 
given  by  an  executor  of  which  under  the  ordinary 
law  a  court  of  ecjuity  would  not  conii)el  spe(ti!ic  per- 
formance, was  lielfl  not  to  have  acquired  any  greater 
validity  because  contained  in  a  registenxl  lease.  Tn 
similar  circumstances  the  l'"ull  Court  of  Xew  Zealand 
has  held  that  such  an  option  in  a  registered  lease  can 
be  enforced.  In  the  latter  case  ICdwards.  ,].,  deliver- 
inii'  the  majoiity  judgment  of  the  full  court,  divided 
four  to  one,  said: 

"The  ri|iht  to  punhaso  is  tin  intoKral  part  of  the  lease  and 
roKisimnon  of  the  lease-  is  rt'sistratioii  of  every  riji'.it  ji'iven  l)y 
it.  The  eoiirt  is  not  ent'orein^  a  hreaeh  of  trust  l)Ul  an  inde- 
I'ea.ilile  lepal  rijiht  lawfully  created  in  the  plaint itTs.'""'-' 


i«>'im.  SI;  Susli.  00;  Alta.  tl;   Dcm.  71. 

"'.S»h///i  v.  Xiitiomil  TniM  Co.,   I  W .  W.  K.   ll'J-';   Slnplcs  v.  Mackay, 

11  N.  /..  L.  H.  C.  A.  271;  l>i  re  Burton,  27  V.  L.  K.  437. 
"»  2  A.  L.  U.  :J71. 
•"fWs  V.  Kimulrs,  2<)  X.  Z.  L.  R.  C.  A.  tiOl;  follcnvcd  ;iml  approvivl 

Uwni:  V.  Home,  20  N.  Z.  L.  U.  C.  A.  l-'Oo. 
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It  is  aiiparont,  however,  tliat  for  the  reason 
sugfiesU'd  in  tli(>  quotation  just  ^iven,  power  to  frnmT 
such  option  beinu;  one  specially  provider  for  by  tlic 
statutes,''*^  this  clause  may  lie  (li.stiniiuished  from 
the  case  of  a  special  covenant  pure  and  simple,  not 
referable  to  an>  of  the  provisions  of  the  Acts.  It 
would  certainly  seem  to  be  fiivinjj;  extraordinary 
efficacy  to  a  proceeding  effected  by  tlie  reiiistrar, 
usually  without  hearing  either  i)arty,  and,  indeed, 
usually  in  practice  l)y  an  examining  clerk  in  tlie 
ofhce,  if  it  were  to  be  hel.t  to  give  any  s[)ecial  validity 
to  covenants  and  powers  spread  on  th'^  face  of  the 
instruments  and  open  *  ■  inspection  by  all  {)arties 
interested,  continuing  v  .nbodied  in  the  register  so 
long  as  it  is  the  intention  to  give  them  any  force, 
that  is  to  say,  unless  releascnl  or  discharged.  The 
registrar,  it  is  sul)mitted.  is  not  co'icerncd  what 
mere  jxrsonal  covenants  are  allowed  m.  Tlicy  take 
their  chance  as  under  the  ordinary  law.  What  he 
must  uuard  against  is  an  attemjjt  to  create  estates 
or  interests  in  the  land  dilTering  from  that  created 
b>-  tli;'  instrument   being  I'cgistered. 

(2)  iuiiEc;uLAinTii;s  ixtiii:  iircistp^atiox  (W 
THt;  ixsridMiiXT. 

The  decisions  and  dicta  on  this  iM-iiit  cannut  bo 
said  to  be  (>ith(M-  conclusive  (n-  consistent.  The 
instrument  does  not  take  effect  undi-r  the  Act  until 
registration,  but  upon  r(>gistration  it  creates,  trans- 
fers, surrenders,  charges  or  discharges,  as  the  case 
may  be,  the  land  or  li(>n,  estate  or  interest  therein 
mentioned.  In  Manitoba  an  instrument  is  deenu>d 
to  be  r(>gistered  as  soon  as  a  memorial  thereof 
indorsed  ther(>on  shall  have  been  signed  and  sealed 
by  the  district  registrar  (section  0.")),  and  a  certificate 
to  that  effect  on  the  instrument  is  conclusive  evidence 
that  such  instrument  was  <//////  registered  (section 
82).     In   the  other  jurisdictions  an    instnmient   is 

""Siisk.  81  (fi;   Aha.  .')!;    Dorii.  8.S  (2). 
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doomed  to  bo  rotiistorod  us  soon  as  tlio  momorandum 
of  it  lias  l)(H>n  oiitcrod  in  the  ro<^istor  upon  tlio  folio 
constitutod  by  tho  exist iiit;  certiiieate  of  title  of  such 
land.'"^  and  a  nieiiioramluni   on   the  duplicate^  cer- 
tificate of  title  to  that  effect  shall  l)e  received  in  all 
courts  of  law  as  conclusive  evidence  that  the  instru- 
ment of  which  it  is  a  memorandum  has  lieon  dutij 
registered  under  tho  provisions  of  the  Act.'''     I  roin 
these  sections  it  priina  Jacif  ai)pears  that  when  the 
act  of  registration  as  defined  by  the  Acts  is  actually 
effected,  the  registration  has  accomplished  its  results, 
and  at  least  as  against  parties  relying  on  the  reg- 
istration, the  result  is  v.hat   they  look  to.  not   the 
action  producing  the  result,  and   therefore  technical 
irreuularities  in  the  registration,  us  they  do  not  full 
under    any    of    the    .-ubstantive    grounds    whereby 
registrations  are  invuliduted  as  against  third  parties, 
would  not  have  any  result  in  vitiating  the  registra- 
tion,    ll    more   were   rcciuired   the   statutes   provide 
that: 

"No  jH'titior,.  orilir,  .'iliiilavit,  ccrtiticatc.  rri:i-tniiion  or 
utlirr  pmcccMliiii^  uii(l(  r  tin-  Act,  sli.nll  lie  iiivaliil  l)y  rca-oii  of 
any  int'oniialitv  or  tcfiniical  irrcKul;irity  therein  or  ot'  :iiiv 
mistake  not  at'leetinj!;  the  substantial  jusl'ue  of  the  proce(Mlinf>;." 

Consistently  with  this  view,  in  a  Vietorian_case 
where  in  an  action  for  trespass  the  defendant  claimed 
under  a  regi^tere(l  grant  of  right  of  way  oxiruted 
under  power  of  attorney,  which  power  of  uttorney._ 
it  was  admitted,  did  not  authorize  the  creation  of 
such  a  right  of  way  l>y  the  utiorney,  the  full  court 
held  !hat  on  registration  tie  right  of  way  passed  to 
the  defendant.     The  court    said: 

'■\Vc  arc  of  oinniou  that  tliis  insirunicnt  puri'ortiiiL;  lo 
trunsfiT  and  jiranl  an  incori  oreal  hereditament,  is  an  instru- 
nu  lit  purportinfr  to  affect  land  under  the  operation  of  tlie  Act, 
within  the  ineanin<i  of  the  Act,  and  tliat  upon  registration  of 
liie  .said  instrument  in  the  manner  pre.-crihed  hy  .section  'M\ 

•"Sftsk.  ;'.7;  Alta.  22;   Doni.  4r.. 
'"Saslv.    iU;   .Vita.  2.5;    Doin.  4S. 
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■md  in  the  nLscnoc  of  fraud,  tl>e  dcf.'U.laut  IVt.r  Donald 
l„.ram.>,  l.v  authoritv  of  «Ttions  30  and  4'.),  Hh-  duly  ivK.^urod 
.>roi.rl(tor'un<l.T  tho  Act  of  the  easomont  or  rifiht  ol  way  nun- 
tion.'d  in  thr  instrument,  and  entitled  to  exeriise  the  rights  ot 
■^uch  rcfii-tcred  proprietor.'''"^ 

.Stiudicat  Lyonnuis  v.  .VcG/v/^A '■'  .-^tipports  thn 
viow  that  irjiistratiou  jiives  operation  to  an  iii-tru- 
niciit  even  thoufdi  the  iruistration  itself  be  inipnipiT. 
In  that  case  a  lis  pcmhns  had  l)een  filed  elainiiii'^ 
tliat   a  pi-ior  transfer  made   to  the  then   ivuisteivd 
owner  \vas  a  fraud  on  creditors  under   lo   h.hz.  e.  o. 
8ubse(iucnt  to  the  filing;  of  ihe  li^  pvwlni.-^,  a  transter 
for  valuable  consideration  was  re-iisti^-ed  ni  iavor  o 
the  Svndicat.     The  trial  judge  held  that  the  law  and 
practice    .'"    he  Yukon  Territory  did  '.lot  authorize 
the  iiliii'j;      ■     lotice  of  lis  i)cn<h  iis,  that  the  i)urchaser 
for  valiu\;jle  i  Jiisideiatiou   with   notice   under  such 
circuni.stances    was    subject    to    have    his    contract 
voided,  but  that  notice  havinii  readied  the  Synchcat 
through  a  defective  or  irregular  document,  it  was 
not  an  elfectual  notice  and  could  not  bind  the  ])arties. 
The  Full  Court  of  the  Yukon  ri'verscd  that  judg- 
ment and  the  Supreme  Court  of  Canada  upheld  the 
TuU  Court  of  the  Yukon.     Nes))ilt.  J.,  delivering 
the  judgment  of  three  out  of  liv(>  of  the  judges,  said: 

"1  do  not  think  that  tlio  registrar  hail  any  ri^ht  to  register 
tlio  Us  pdi/hn.-:,  nor  do  I  tliink  the  lorni  of  cer'iliciite  issued  l)y 
him  could  havi>  the  elTect  of  ciutiuf;  down  th<'  elTert  of  section 

120."'" 

Nevertheless,  the  ^^upreme  Court  held  that  the 

conveyance  to  the  Svndicat  wtis  void  ;is  binng  taken 

with  knowledge  of  the  fraud  and   therefore  aiding 

and  abetting  it,  although  it  appeared  there  was  no 

evidence  whatsoever  of  any  notice  on  the  part  of  the 

Syndicat  except  that   conveyed  to  them  by  this  lis 

pendens.     The  conclusiveness  of  the  decision,  liow- 

cver,  on  this  point  is  greatly  reductnl  by  the  fact 

'■•'  Mmii'T  V.  IJtiiialil,  lli  \  .  L.  n.  -0'>. 

»"*  ;?l)  S   ('.  U.  251. 

!■'  For  sfc'tion  120  ni  tho  Land  Titles  Act,  1^9l,  sec  Alti.  135. 
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that  tlic  Supreme  Coiirl  found  that  havinti  surli 
notiee,  to  allow  the  SyiuHcat  to  retain  it-  title  would 
have  l)eeii  an  actual  iraud  within  the  rules  laid  down 
in  Ass,  Is  Cn.  V.  M<i,  A'(-/A/,and  to  hold  their  title 
o;..<)d  would  have  i)een  to  make  an  Act  of  Parliament 
a!i  instrument  of  fraud,  which  the  courts  will  not  do. 
In  Otis  V.  Wddmark''"  the  re<iistration  of  a  seed 
lirain  lien  a-iain-^t  land  di<l  not  lirevent  a  vendor 
diowinti  that  tl'e  reu,i-trat  ion  was  improper,  and 
thereh\" dr fe;itinii  the  claim  of  a  purchaser,  who  had 
paid  tiie  lien,  for  I'eimhurseinent  under  theheadinji 
of  monev  paid  on  account  of  the  veinlor.  Lamont. 
,)..  said:' 

••I  am  of  oinnidu  that  ivyii.-tration  of  the  licii  .liiainst  the 
title  of  til.'  >ai(l  and  wa-  witlioul  authority  and  was  thcrdorc 
of  no  validity  as  a  lien." 

In  the  I'tdl  Court  of  New  Zraland,  in  llnmr  v. 
Home}''  the  ivui-iraiion  aiiain>t  land  under  the 
sy.stem  of  a  b  ;i-e  ro\(rin,ti  land  Ih.iIi  under  Th<  IjuhI 
frmisfd-  All  and  under  llie  iieiieral  law  wa^  held  to 
show\)n  it-  lace  ihat  it  wa-  inipi-operlx'  re'.ii.-tered 
and  theicfdi'c  conx'ex'ed   no  interest. 

The  c.i.M's  cited  refer  more  partictilarly  to  irreoti- 
larities  lioiny;  finllierthan  mere  technical  irreuulari- 
tli-.  in  rciiard  to  this  latter,  the  lanjiua.tie  of  the 
validalinir  sections  i)reviously  (luoted'""*  is  very 
hroad.  \:\-vn  tuidi'r  the  Re-ii-lry  Acts  wheiv  re..iis- 
tration  is  not  the  creation  of  an  interest  hut  is 
merely  the  .uivinii'  of  notice,  and  under  which  foriuei  y 
unless  ^^uch  noti(M>  was  s^iven  in  sfriet  coin!)liance 
with  the  provisions  of  the  Act  it  was  hel<l  to  he 
invalid,'"'-'  tiie  vAo  has  l)oconie  much  less  strintient. 
In    Ronbr  v.   IIn,,fs(<tfn\^^'  there  was  an   irre-iular 


I 


'  •  1  W.  w.  It.  :5s.>. 

'- 2<i  N.  /..  L.  K.  I".  .\.  IJOS. 

'••Man.  l.-)f.;   Sask.  1S4;   Alta.  \V2\    Doin.  I'.H).       ,  ,  .        .. 

'•»o.  II-  Hi>,wkk  V.  Ii,rniw.u,.  :i  Man.  L.  U.  :5S7,  wmrc  tho  icKi.sinition 

w:w  ]yA:\  invrtli.l  \m-iim,'  U..--  ocrupufif.!-.  "'f  tlic  witnc^-  m  tlio  afliduvit 

of  ixtM'ution  was  omitted. 
'••2b!?.  C.  K.  41. 
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attidavit  of  cxcciitioii.  (Iwyniu",  J.,  dclivorinfj;  tlio 
majority  judi'^niciit  of  the  court  iiml  speaking  (jf  the 
Re<;istry  Act  in  Ontario,  said: 

'■'riio  olijcct  of  the  statute  is  to  make  every  pvirchaser  of 
all  interest  ill  land,  in  order  to  estahiisii  his  own  security, 
soareh  the  register  of  titles  established  by  law.  If  lie  does  so 
and  finds  a  document  in  point  of  fact  upon  the  reRi>t(>r  relating 
to  the  lands  lie  is  ahout  to  ac(|iiire  an  interest  in,  he  seems  to 
me  to  ac(|uire  thereby  actual  notice  of  such  document  i)y  which 
ho  mu>l  be  l)ound  although  he  may  discover  some  informality 
in  the  mode  of  proof  which  may  have  escaped  the  notice  of 
the  refii.>trar.'' 

And 

"He  must  accept  the  effect  of  registration  as  equivalent 
lo  notice  unless  at  least  the  ol)jection  taken  constitutes  an 
absolute  defect  in  the  proceeding,  as  for  exanipl(>,  the  absence 
of  an  affidavit  of  execution  would  perhaps^''^  have  to  be  held 
to  be  a  defect  constituting  nullity  of  registration." 

Aiialosios  arc  sonicwiiat  difliciilt  to  Ijiid.  'i'hore 
arc  other  sfattitcs  where  registration  or  the  kick  of 
it  makes  the  instnmu-nt  sometimes  void,  sometimes 
voichihle,  as  for  example  the  Enjrlish  Bills  of  Sales 
Act.  These  arc  not  statutes  luuhr  which  rea:istr.i- 
tion  is  an  act  of  an  official  which  in  itself  -iivcs 
opcraticni  to  the  instrument  in  such  a  way  tliat  a 
party  looking  to  the  iciii<t(>r  is  not  concerned  with 
the  stej.s  up  to  registration  Imt  with  the  effect  of 
rejiistration.  In  the  Ke.fvji.sh  BiUs  of  Sahs  Act Jor 
example,  an  affidavit  filed  on  re<i;istration  nuist  con- 
tain a  description  of  the  residence  and  occupation 
of  the  -.'.Taut or  and  of  every  attesting  v.itne.ss  of  the 
hill  of  sale  ill  order  that  the  creditors  and  others 
may  make  inquiries  before  dealing  with  the  granlor;'*^ 
but  where  the  registration  is  the  important  point 'as 
giving  operative  effect,  not  merely  notice,  it  is  sub- 
mitted that  no  registration  should'  be  invalid,  imless, 
at  least,  by  reason  of  such  an  ;ii)paivnt  irrecularity 

'"  Tho  italics  lire  niirip. 

'«  Hulsbury,  L;iw.s  of  England,  \'ol.  3,  papo  48. 
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as  must  ncct'ssarily  forco  itself  upon  the  ataMition 
of  ovcry  person  acting  on  the  faith  of  such  rejfistra- 
tion. 

The  foregoing  discussidu  aiiplies  jiartirularly  to 
insfruiiiints  which  create,  transfer,  surrender,  charge 
or  discharge  an  estate  or  interest.  One  very  impor- 
tant class  of  in.-truinents  is  n,)t  deah  with,  that  is  to 
say,  caveats.  'l"he>e  do  not  c(»nie  under  tlie  pro- 
visions of  the  sections  referred  to.''  'I'he  irregulari- 
ties in  caveats  for  which  they  have  hei'n  held  in\alid 
have  already  been  fully  discus.sed.'"  It  i.s  periiaps. 
iiowever,  not  going  too  far  to  say  that  tlie  tendency 
of  the  courts  is  to  oxerci.sc  growing  care  not  to  take 
away  substantial  rights  by  reason  of  merely  t(>clinic;'.l 
defects  not  affecting  tlie  su!)stantial  justice  of  the 
l)roceedings,  even  in  regard  to  caveats. 

(.3)  ]■<>!:•. i:in'. 

Forgery  has  Ijeen  refc  iTcd  to  (page  108).  The 
registennl  transferee  or  mortgagee,  even  though  Jhuki 
tide  and  for  value,  obtains  no  rights  under  a  forged 
transfer  or  mortgage. 

'•'I'hc  [irotfctiori  wliicli  the  st:itut(>  Rives  to  persons  trans- 
acting on  tlic  faith  of  tlic  rcjiisttT,  is  hy  its  terms  limited  to 
tliose  who  actually  deal  with  and  derive  rij;;ht-;  from  a  proprietor 
whoso  name  is  upon  the  register.  Those  wiio  ileal,  not  with 
the  registered  propri(  tor,  hut  with  ;i  former  who  uses  his  name, 
do  not  transact  on  the  faith  of  the  roRi.ster;  and  they  cannot 
l)y  registration  of  a  forRcd  deed  acquire  ;i  valid  title  in  their 
own  person,  althouKh  the  fact  of  their  beinp;  registered  will 
enable  them  to  pass  a  valid  title  to  third  parties  who  purchase 
from  them   in  good  faith  and  for  onerous  consideration.""* 

There  is  a  passage  in  the  decision  of  J.s.sr/.s'  Co. 
V.  Merc  Ruihi  which  seems  to  throw  .some  doubt  on 
the  foregoing  statement  of  the  law.     Speaking  of  the 

■^*  SchnlU  V.  Archibnhl,  :.  Man.  L.  1^  284;    Murlin  v.  Morden.  9  M.in. 

L.  H.  5tJ,5. 
'■*'  See  jMCO  7n. 
'T.'jVAs  v.  Mfxsrr.  (IKOl)  \.  C.  24S,  .nt  p.-igc  255;  Attorney  General  v. 

Odill,  (IWMJ)  2Ch.  47. 


fraud  ■•wliich  iMU>r  h(>  proved  in  order  to  invarKhite 
the  title  of  a  reu:!stered  purchaser  for  vahie  then- 
lordships  saiil; 

"A  person  wlio  jircsents  for  rejiistratiun  ;i  (loniiiicnt  which 
i-;  forfied  or  has  hccii  iraiKhih'iitly  t>r  improiurly  olitaiiud.  is 
not  nuiltv  of  frail. 1  it  li-  lioncstly  hclicvos  it  to  1k'  a  pnuine 
(locunu-nt  which  couhl  1><-  i)roi)crly  acted  upon."'"' 

("(Ttific-ates  of  title  issued  inmieiliately  on  for<i;ed 
doeuinents  have  l)een  held  to  l>e  uuiuipeachaWe 
where  taken  in  j:;ood  laith'^"  and  a^ain  to  confer  no 
title. '""  (iil)h'<  V.  Misscr  has  .settled  the  law  m  favor 
of  the  latter  view,  and  so  far  as  the  pa-sa-^e  (luoted 
from  ,.i,s.s(7.s  Cn.  v.  Mar  Roihi  apj)ears  to  l)e  opposed 
to  (iihiix  \.  Mi^si  r.\{  jnayl)e  i)ointed  out  tliat  that 
passaji;e,  so  far  as  ir  refers  to  fraud,  is  a  lui  re  dirttuu 
and  siibseciuentlx  n  the  same  decision,  their  lord- 
ships pointed  out  t  uit  ••f(,!iicry  is  more  ihaii  fraud."' 
^t  has  nexcr  heen  disputed,  huwevei'.  that  v.liile 
a  certificate  of  title  issued  on  a  fortiery  niav  not  l>e 
jiooil  in  favor  ^^i  the  nwiiei-  thrniitih  the  foriicry.  e\-eii 
Thou.sih  hoiKi  I'ldr  and  for  value,  the  real  person  hohl- 
inp;  such  certificate  of  title  may  pas.s  a  tj;<'<'d  title  to 
a  third  per-on.  and.  apparently,  even  tiie  persi)n 
ac()uirin^''  an  interest  throuiih  an_  luu'ejiistered  dealing 
is  entitled  to  tr(>at  his  <i,rantor"s  certificate  of  title  as 
tniiini)eachahle. '"''■' 

(4)  OPKKA'iloX    ACAINST    EXKC  I "TION    Citl'.DrKdJS 

AN!)  as.<I(;n':i:>  i'<»u  tiii:  hiiniii'it  of 

(UKD'TOUS. 

K(^<iistration  docs  not  fiivo  a  redstered  execution 
or  judunient  crediror  ])riority  over  an  uiu'eu;istered 
equitai)lc  interest:'''"  nor  over  an  assi<innien.t  for  the 


'«  74  L.  .1.  P.  C,  at  pa^ii'  liO. 

IS'  Colimnn  and  Cliirk  v.    Ifiiin    i'liu-hnmjn.     \    N.   'A.   I,.    It. 

O'Ctoi'iory  <)'<\)nn,ir,'.i  A.  L.  T.  117  (Vict.  :  lidikuwVnhh, 

42. 
'«'  Ex  pnrte  Ihwi/,  ti  \.  Z.  I..  U.  ('.  .V.  7t>0. 
"9  Fialk-nwM  v.'  /•'w/AoioAi,  I  W.  W  .  U.  L'Kl,  l!t  W.  I.   U.  044. 
150  Sec  pages  17'.)  ami  2t).'). 


.  C.  230; 
I  (J.  L.  J. 
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liciicral  Ix'iicfit  of  creditors.'"'  Xcillicr  is  rctiisf ra- 
tion iiotirc  to  all  the  world.  A  iiiortiiaiicc  may 
make  futilici-  advances  a>  jiroxidi'd  l)y  liis  iiiort,<iap;e 
without  Ixiiiir  alTcctrd  l>y  the  siiljscciucnl  rci:i>tra- 
tioii  of  aiiollu'i-  morltiaur.  iiiili'»  he  had  actual  notice 
thereof,  as  distintiuished  fidin  any  constructive 
notice  !>>•  reason  of  retiist ration.''-'  A  niort^aiior 
ni;iy  make  his  payments  to  \\\r  uvki'^iv^vv  safely, 
notwithsiaiidiim  the  refj;istrutioii  of  an  assi<2;nnient 
of  the  mortu:a,L!;e  unless  he  has  had  actual  notice  of 
I  he  a.^sitiiinient"'  and  a  purchaser  huviiijj;  rej^istered 
his  contract  (in  l?ritish  Cohuiihia)  may  make  pay- 
ments thereon  to  his  xcndor  without  heiiii;'  affected 
l)\-  interveiiinL':  retiistrations  ' ''  and  it  is  submitted 
that  the  >;ime  I'uli's  would  iiold  in  ot her  jurisdictions 
afti'f  the  liliiiLi  of  a  caveat. 

'»'  Wcslfiill  V.  Sliirini  ,ti,it  (Ihffith.  Vi  H.  ('.  H.  111. 

^''UJuiUixloxil    Tnisltrs  1.1,1.   V.   R,(jistrnr  nf    TitUx,  ,'i  (l.   L.  ,1,    IC.     And 

(•(iiiip.irc  under  the  Hi'nistrv  Act  of  Ontarid,  I'iirn-  v.  ('(iriaila  I'tima- 

mill  A.  iih'l  S.  <■„.,  i>5<).  H.  t)71,  -JIJO.  .\.  H.  ,")lt). 
'»3  A  i.«i  V.  JMI,  27  \  L.  H.  ,S_>. 
'"  Pick  V.  .Sun  Lift  Assuninn  Co.,  11  H.  ( '.  11.  Jl.-,;    1  U  .  I,   it.  302. 
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i  19    SUMMARY  OF  CASES  IN   WHICH  LAND  MAY  BE 
■  RECOVERED. 

The    pivccditi-   .-liapttf   .l.'aliii-    \\i'!i    'I'f   con- 
elu'^ivcnoss  of  u  certilicutc  «>1'  title,  Mi--^c>ts  a  HKiptcr 
suniiiuu-izinii-    tho    cirrninstanccs    uiulcr    uln.-li    :.ii 
action  of  ••(".icctniont  or  other  aetioii  lor  ilic  recox- 
eiv  of  anv  hmd"  inav  be  l)n.u!:;lit  against  a  re.-i>tere( 
owner.     As  the  onlv  estate  in  huul  is  a  reiiistereU 
estate  sueh  an  aetion  is  tantamount  to  an  action  to 
set  allele  the  existina;  e(>rtitieate  of  title  and  i.ssue  a 
lunv  one  in  the  name  of  the  phiiiitifV.     Tlie  matter 
mav   lerhaps,  he  most  satisfactorily  ai)proached  In' 
an  annotation  on  section  7()  of  the  Manitoba  Act 
l)rescribin.ti    tlu>    cases,    which    are    more    or     les.s 
scattered  throutih  the  other  Acts. 

The  cases  in  which  land  may  l)e  recovered  arc: 
(1)  Tho  case  of  a  mortiiaiiee  or  incumbrancee 
against  a  mort-iaiior  or  incumbrancer  in  default. 


'  C'oiiiiJUif  S;usU.  1. 


Altu.   mi;    l)..i]i.  1-lJ. 
1>.U 
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(2)  The  case  of  a  lessor  as  ai;:iiii-t  a  lessee  in 
default. 

i.'Ji  The  case  of  a  |)er>oii  deprived  of  aii\  land  l»y 
fraud  as  aij;ain.st  a  person  re<!;istered  a>  o\\  imc  thioii<rh 
fraud  or  as  aj;aiiist  a  person  deriviiij;  his  riuht  or 
titk'  otherwise  than  hnna  Jiilr  for  \ahie  from  or 
through  a  person  so  registered  ihroii-h  fiaud. 

\i  The  ease  of  a  person  depri\ed  of  an>-  land 
iiiehided  in  any  eertiheate  of  title  of  other  land  by 
misdescription  of  such  other  hmd  or  its  boundaries, 
as  ajiainst  the  ounci-  of  sueli  other  land. 

'."))  The  ea.>e  of  a  re<;istercd  nw  ni  i-  elaimin;;' 
under  the  instrument  of  title  piinr  in  dale  of 
registration  under  the  provisions  of  this  Act  in  any 
<-ase  in  which  two  or  more  grants  or*  two  or  more 
cei'tilicatesof  liilc  nuiy  be  i»u('(l  under  ilic  |)ro\isioiis 
fif  the  Acts  in  respect  of  the  -;imc  land. 

'()!  Where  persons  chiim  under  ri'j^hts  arisinu; 
after  date  of  certilicate  of  title  of  reuistei'ed  owner. 

(7)  The  ea.se  of  the  inheicni  riuhts  or  cxecptions 
to  which  a  rertifieate  of  liilc  is  imi)liedly  subject 
without  special  mention  therein,  to  the  e.xtent  of 
such  rijihts. 

iN)  Ca.ses  of  manifest  error. 

§  20.  WHERE    OWNER    IS    DEPRIVED     OF    LAND    BY 

FRAUD. 

.\  jx'i-son  (U'privcd  of  ai!\  land  b\-  fraud  may 
reeo\cr  it  as  aitainst  a  person  i-enistered  as  owner 
thi'ouiih  fraud  or  as  against  a  person  (leri\iim  I'is 
riiiht  or  title  ot  hctw  isc  than  huna  li<li  Um  \alue  from 
or  through  a  person  so  I'cuistered  ;hi-ou,Lili  fraud. 
■J'he  meaiiinii  of  fraud,  uiuha-  tlie  Aets,  has  been 
discussed  in  the  i)reeedinK  chapter,  as  also  the  etTect 
of  tliis  .^ub.xection  in  lettinii  in  all  tliose  eijuities  to 
defeat  wiiich  would,  untler  the  eireumstanees  of  e.-.ch 
particular  case,  be  fraud.  Tlii.s  sub.seciion  ;ii>o 
shows  that  althoujih  the  volunteer  may  in  some 
eireumstanees  be  entitled  to  relv  on  a  ec'rtifieate  of 
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till,.  :,-  liillv  as  a  hoim  li>l<  i)Un!ia-<T  t.. 
iicvcrtlicl.-^lli<'  !)ositi()ii  ..f  the  volmitccr  is  m  one 
i,„p,„-ta.il  ca^c  intrri..r  t..  that  ..f  tl.r  hnnn  luh  traiis- 
r-nv  tor  vahir,  that  i^  K.  say.  if  thr  holdiT  ..I  t  hr 
certificate'  ..I'  title  fnitii  ulmm  the  \  (.hiiilccf  took, 
wis  hinisrh'  tiic  owner  throu-h  I'laii.l.  thevohmteer 
is  in  no  better  positi.Mi.  while  ii-.  such  ca^.  upon  the 
bash'  i-riii'iple  oi  the  Ael.  the  ounei  thn.U'^h  tnni<l 
would  l)c  able  lo  conl'er  upcn  a  /-'/"»  .//.A  piifchascr 
for  value  a  Letter  title  ih.ali  he  hilliselt   iiiui. 

$21    WHERE    OWNER    IS    DEPRIVED   OF    LAND    BY 
MISDESCRIPTION. 

In  Manitoba,  hut  n<.t  in  t  he  ol  her  juris<li(iio;is. 
:i  iHTx.n  (lepfived  of  any  land  included  in  aiiy  ccr- 
tilicate  of    title   of  othei-   land    liv    inixlescript loii   oi_ 
Mich  other  land  or  its   l.oundarie-.   has  no  ri-ht    ot 
recovery  a-ainst  the  owner  if  the  owner  i>  the  1ian>- 
feree  (.f' such  oihei-  land  or  deri    in'J.  h'^^^^^  "f  lhr"iiiili 
the     transferee     thereof    hona    Ji'li     U<v     value,      'n 
\ulio„(tl    Tra.^lns    v.    Ila.^srtt.-    hy    an    error    in    iIm' 
survey.    land    under    t!       ueneral    law.    owned    and 
oc('up"ied  1)\    I>.  was  inch.wed  in  a  cer-;iicate  ol   nth 
issue<l  to  A.      it    was  lield  tliat   A  did  not  thcrel)y 
ac'(iuire  an\   estate  or  iiileiv>t  in  sui'h  land.^     It   was 
pointed    out    that    where    the    same    piece   of   hind    is 
included  in  two  (■•■rliticates.  ordinarily  the  prior  c(>r- 
tiiicate  is  conclusive,  hut  tliis  is  not   so  where  the 
land    ha.-    heen    indudecl    in     the    prior    ceriilicate 
throiitili  a  wronji  description  of  boundaries. 

The  descrii>tion  of  a  section  of  land  which  <loes 
not  follow  the  oriuinal  survey  in-jis  is  a  misdescrip- 
tion. In  hussdl  V.  Mudld-.  in  New  Zealan<l,'  Stout, 
C.  J.,  said:  , 

•■]   ;iiii  el   Dpiniou  that   tlic  oriirin.i!  >urv(  y  piris  must  hi' 

followed.     I  have  already  dealt  with  tlii<  mntt.T  in  the  ease 

.  -,  fi     .■,     oil  v    y    T     P    1''^     ■•  a  '"  iiiit  a.ui-inii 

ol  ^iOui■<   v.  ihnltcc,  JXi  -N.  /..  I-  »«•   '- ■  '   ,,i'"j 

previou-^  decisions  of  the  Supreme  ( 'ourt  were  tolluwed.      U  Init 

»  (1907)  V.  L.  R.  401. 
<  25  N.  Z.  L.  R.  2.56. 
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thf  l.mfl  transfer  (crtilicati's  in  this  casi-  |)iirport  to  give  arc 
sections  of  iaiui,  ami  these  sections  arc  marked  out  on  the 
pround  !>>'  the  sur\'eyor  hy  proper  survey  pegs,  and  the  measure- 
ments given  in  tlie  land   transfer   certificates   are   all  said  to 

he  the  sam*-,  a  little  more  or  less.'  The  variations  between 
the  certificate  measurements  and  the  measurements  on  the 
land  may  come  witiiin  that  phrase.  To  hul'l  that  u  person 
who  enters  and  takes  possessi^.n  l>y  the  survey  pegs  is  not 
entitled  to  hold  that  possession,  l)ut  only  (o  hold  possession  of 
what  the  land  transfer  certificate  calls  the  section,  not  what 
tl»e  survey  pegs  mark  it  out  to  he,  would  he  to  introduce 
confusion  into  all  the  surveys  of  the  colony.     In  fi'ct  section 

rj.'J  is  the  section  that  the  surveyor  surv(>yed  and  i>egged.  To 
follow  the  land  transfer  certificate  would  he  to  give  the  owner 
of  section  421  part  of  that  jiortion  of  laiul  whirh  the  >urveyor 
included  in  section   12'^  in  his  -urvey." 

'I'lic  inc.-iiiiiiii  111'  iiii>(l(>crii)l  idii  u;i>  considered 
ill  a  New  Sdiith  Wales  case,"*  '\liere  it  was  held  (hat: 

"There  is  no  'wrong  description  of  parceKor  of  iiouudaries' 
within  the  meaning  of  ^e(•tioIl  42.  --ulisection  (e),  of  The  Heal 
I'mixili)  Act  lUiKi.  \\li(  If  tlie  de-criptioii  in  the  .Mpijlication  for 
the  certificate  and  in  the  certificate  of  title  includes  only  the 
land  in  respect  of  which  the  application  was  intended  to  he  made. 
Wrong  descrii)tion  is  where  an  a])plicant  intending  to  describe 
IMnekacre,  describes  W'hiteacre,  or  so  dcscrilx  s  lilackacre  as 
to  make  it  include  \\'hiteacre.  It  is  not  wrong  <lescription 
where  the  applicant  correctly  describes  the  land  he  is  ai)i)lyiiig 
for,  though  the  land  is  not  tiis.  it  i-  then  ;i  case  of  no  title  and 
the  eflicacy  of  the  certihcate  of  title  depends  upon  the  bona 
jidcs  of  the  ai)plicant." 

An  luifc^ported  decision  of  Stuart ,  J.,  in  Alberta," 
exhibits  the  working;'  of  the  rule.  In  that  case  there 
was  a  ^rant  to  the  predecessor  of  the  ])lainliff  of  that 
part  of  the  south  lialf  of  a  certain  section  lying  west 
of  the  J?ow  River,  as  shown  on  Deville's  plan,  con- 
taining a  specified  niunber  of  acres,  and  another 
grant  to  the  predecessor  in  till<'  of  the  defendant  of 
that  pan  of  the  same  south  half  lying  east  of  the 
Bow  Hiver.  according  to  Deville  s  plan,  containing 
M  specilie!!  !v-!nibcr  of  acres.     As  a  matter  of  fact, 

'  Ham    ■      V.  Irfilak,  .i  S.  R.  (.\.S.\V.)  53.-). 

'  HiihiU  V.  I'.  Bunts  ami  Sim  and  Dailoii,  Sept.  ^3,  I'Jl'.. 
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„u,,h  further  cast   than  slu.wn  -n  it   aiui  tliru   u 
Xu;    10  anvsnu...... tofUthat.a^  ■u..u|u^ 

•uul    h.>  ('(.nvsiH.nilinii  amount  K>>  Ivmi:  ra^t    .1     lu 
Bnv  HivrrthaL^s  shown  o,Mh.phuwUHh,u.>.n,u., 

„,    H,,    .,,,nt.     'l-hr    r.ou    liivrr   Nva>    taken    a>    th 
nnTCHi  l.ounaa.-v  a.ul  the  r.rtih.atrs  wcMv  ant..nu.a. 

.rivhi"  the  i)hiintitT  th.'  a.hlit tonal  acn-ajii'. 

flu.  rxrption  in  tavor  of  a  6o,h,  //./r  transtor.H 
,.  al  o   .ontanua   in    -no^t   of   the   Austra han    and 
New  Zeahuul  statutes  in  the  same  way  as  it  appear 
in  the  Manitoba  statute-. 

s  99    UHFRE    REGISTERED    OWNER    CLAIMS    UNDER 
'''■     InItRuSInT  OF  TITLE  PRIOR  IN  DATE. 

Inanvcaseinwhiehtuoormore^nini-or    two 

^^,.  „„„,,.  ,,,tiiieates  of  tith' may  luM-n.-l  iuue.th,. 
icH  in  respeet  ..f  the  -.anu  lana.  .he  ,mor  ret'tiheate 

ascHineainthoActspn.vaU-.    ^^"'l' ""^l;;:=;;''^';';''■ 
i„  practire  are  not  h.f.v.,uemly  ts.uea.  ,1'    '"•   •"   '^ 
books  ..ftlu..e.i>t,yolhe,.<a.veare,ul.v  kept,     l.e 
SstUM.f  a.tplirate  ,.Ttili(-at..s  of  tuU.  will  tn-uaraea 

asvainst.  but  tliron^h  mistake-  ot  one  sort  ..r  a  not  ho 
such  as  the  omisMon  to  eaneel  a  <•<•''''';;='''■;''': 
of  \Nliieh  theownerhasexeeute.la  tran>t('r,  .»i  otld- 
wi^e      it     sometimes    happens    that     tluMV    at;e    ^^^n 
..Xist'in-    c.Ttiticates    of    title    for    the    same    l-leee    ot 
kunl. 

S  23    WHERE  PERSONS  CLAIM  UNDER  RIGHTS  ARIS- 
'       ING  AFTER  DATE  OF  CERTIFICATE  OF  TITLE 
OF   REGISTERED   OWNER. 
We  have  ali.aav  -eeii  that  the  intention  of  the 

\cts  is  to  assure  to  a  party  a  ^i 1  tith'.  but  having 

i'ono  tliat.  it  was  never  intcn.lea  to  totally  abolish 
■ill  iran-artion-  touehint:  lana  ntlierwi-e  than  by 
th(>  n'trister.      il  \\a-  n(  ver  Hiirn.Kti  hkh  a  i<  .,' 

M^ili.  7i;  S:i.-k. :{;  Ah:..  4-';   I'om. :!. 
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owner  l)y  cxhihitiii'j;  errtiCicatc  of  title  from  tiiiu'  to 
time,  could  defeat  all  claims  arising;  a-jainst  iiimsclf. 
"l^ut  althoufili  Tlir  Tniiisfcr  of  IadkI  Art,  for  the  prc- 
.-crvatioii  of  the  sin.plicity  of  its  >ch('mi\  excludes  the  reps- 
tratioii  or  recoiriiition  of  trusts  in  sueii  sciicme.  it  nowhere 
indicates  any  such  revolutionary  intention  as  to  aliolish  rights 
under  tru'^ts.  and  this  court  has  always  recoy:nized  and  in-i-tcij 
'hat  pcr-ons  lcy:ally  in  tlie  po-ition  of  trustees,  though  they  do 
ami  inu-t  ai)|)ear  on  the  refiistcr  as  the  rejiresentatives  of  tli(> 
lefral  estate  in  land  untrammelled  liy  a  declared  tru-t  on  the 
rctiister,  must  ni'vertlieless  execute  tlie  trust  of  which  tiicy  are 
trustees  as  the  court  directs  according  to  the  tru>t.  and  so  the 
scheme  of  the  Act  and  the  law  of  Iru-ts  travel  -moothiy  side 
liy  side." " 

And  ilic  t?amo  liolds  with  r(>jiard  to  cdhi  laets  ot 
.sale  or  other  nnretiistcred  dispositions  made  hy  the 
rciiistefcd  owner  as  against  himself  and  also  with 
rciiard  to  staliit<ii'>  rights  ae<|iiii'rd  a^ain-t  ;i 
reiii.stered  owner. 

ij  24.  WHERE  THERE    HAS  BEEN  MANIFEST  ERROR. 

A  tint  liei-  e:t-<'  iliiljlied  liul  mil  speeilieallN"  men- 
tioned i-  iliat  I  if  manifest  eri'oi-  where  li>  mi>take 
parties  impriipi!  jy  anpeai-  ow  I  In'  n'!j;istt>r  as 
cntilled  to  eerlain  riiiht-  or  pi-imities.  'I'he  reg- 
istrar has  certain  |)owei>  of  correction.^  In  all  ihe 
Acts,  the  retiistrar.  if  it  appear  tliat  any  certificate 
or  oilier  instnunent  has  been  I'eiiistercd  in  error  or 
contains  ;in\'  misdescription,  or  that  any  entr\'  ha> 
l)eeii  made  in  eiidi'  oi'  that  ilie  diip'icato  certificate! 
has  heen  fraudiilenll>'  or  widniifiilly  ohtained  or 
retained,  ma\',  in  Maiiitoha,  -iimmons.  in  the  ot!,  i 
jurisdictions  serve  demand.  fe(|uiriiiLi  ilie  persoii 
whose  possessi(,n  such  certilicair  i-  to  deliver  it  uj) 
to  be  cancelled  or  altered.'"     In    Manitoba,""  it   is 

■]{'•„.   v.  KiiiiihiTt'i-sUis  mill   I-:x<ii,h„:^,-2\   \      1,    H     TllJ      full  Ill    . 

M;ii|ilin,  ("   .1.,  at  ptiiic  77.">. 
»  W.  Sn„ih,s\\\  L.  H.  i:n. 

'  Illi-Iilililil£  riiistiikc  of  hiw  :is  well  :is  iiii-'lakf  nf  fail       A'.r  /nK/f  l}oi"l 

C.  V.  i..  U.  t.ls 
"  Mall.  4S»  dJMilj;    .Sa.sk.  IH;    .\iia.  HI,    Dun,,  i.".!. 
'"li  a.  Alta.  114  (2). 
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provided  that  if  such  certiflcatr  be    a  his  fustody  or 
be  delivered  up  on  sueh  suniuions.  the  re.iiistnir  may 
so  far  as  i)raetieal)h'  witiiout  pnjudiriipj;  rights  con- 
ferred for  vahie  cancel  or  correct  any  error  in  such 
certificate  (section   IDd).     Such  a  power  though  not 
specilically  j>;ranted  in  the  otlier  Acts  is  to  be  pre- 
sumed."    The    mere    possession,    liowever,    of    the 
certificate    of    title    in    Saskatchewan,    impounded 
under  s(>ction  90,  does  not  ^ive  the  reiristrar  jurisilic- 
tion  to  treat  that  certificate  as  in  his  possession  for 
canc(>llation  or  amendment,  at  least   where  tlie  re<i- 
istered   owners    in    response    to    tin'   demand    make 
objection.'-     l^ut  the  registrar  should  only  alter  or 
amend  in  the  clearest  cases.     Unless  the  erroneous 
certificate  or  instrument  is  delivered  up  the  reiristrar 
is  po\verless  and  nuist  apply''  to  a  jud^e  in  chambers, 
in  Matiitoba  by  notice  of  motion,  in  the  other  juris- 
dictions for  a  sununoiis,  ealliiiii  on  the  holder  ot  the 
erroneous  certificate  or  insttutiieiii   to  delixcf  ii  up. 
Upon  the  appearance  before  the  judtie  of  the  person 
notified  or  sunmnmsi'd.  either  vohmtarily  in  I'espon.se 
thereto,  or  brouiiht  up  on  warrant  in  case  of  neglect, 
the  judge  examines  such  person  on  oath,  and,  if  it 
ai)pear  right  to  do  so,   may  order  such   person   to 
deliver  up  such  certificate  or  iii>t  rumeiit .     In  such 
proceetlings,    however,    the   judge   ap])lies    the   u>ual 
rule  that  in  chaml)er  applications  lie  will  not  decide 
important  (luestions  of  law  or  fdinplicated  and  con- 
tested issu(>s  of  fact."     In  ca-e  the  |)erson  so  before 
the  judge  is  ordered  to  and  do(^s  deliver  up  th(^  cei  tifi- 
cate  or  instrument,  the  registrar's  imi»lied  power  of 
correction  again  comes  into  pla\ .  but   if  such  person 
has  absconiied  or  cannot  be  ser\<'(l,  or  goes  to  jail 
in   preference  to  d''li\-ering  up   ihr  doiaunent  in  his 

"  I{,'  Siiiilh.  sHjiia. 

"  He  Stunildnl  Tr'i.il's  Tnii(4>r,  Muster  nf  Tiilt~.  Sa.-k.,  i:ith  Fi'l).,  1912. 

"  M:iii.  51,  rvi;  Siisk.  lis,  H',»;   Alt:i.  Ill,  11.');    Dom.  !,"):«,  1.54. 

'«  III  ir  liui-hdMin,  12  M;in.  \..  U.  (U2;    //(   re   Marnrthij  nmi   Collins, 

iO  N.  /-.  L.  11  .")1.');    In  re  H:it!Jamin,  2  N.  Z.  Juf.  X.  S.  103;    Manahi 

V.  Distriel  Land  linjUlmr,  2'.t  \.  Z.  L.  II.  130. 
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possession,  or,  in  the  jurisdictions  otlirr  than  Mani- 
to'"-  docs  not  respond  to  the  demand  inside  of 
ti...('  niontlis.  the  jiidtie  may  make  tiie  necessary 
order  cancellinii  or  amendiuL;:  the  certificate  or  instni- 
ment. 

Aside  from  this  statutory  i)roceedin,iz;  for  cor- 
rection of  the  reuister,  \\1,  ch,  wliije  on  its  fac(>  is 
very  wide,  in  i)ractice.  owinii  to  the  rule  of  con- 
struction (juoted.  is  of  Httle  value  except  in  uncon- 
tested cases,  and  easily  halked,  \hv  ordinary  rem(Hly 
for  recovery  of  the  land  is  by  ordinary  action,  based 
(jn  one  or  more  of  the  cases  set  out  in  this  chapter, 
the  action  beinu  for  rectification  of  the  register,  and 
if  desired  in  addition,  possession  of  the  land.  In 
such  action  the  judge  may  by  decree  or  order 
"direct  tlie  registrar  to  cancel,  correct,  substitute  or  issue  any 
certificate  of  title  or  make  any  indorsement  or  entry  on  any 
instrument  or  otlierwi.se  to  do  every  such  act  and  make  every 
such  entry  as  may  he  necessary  to  v:\vv  effect  to  the  judgment, 
decree  or  order  of  the  cou/t."  '' 

'l"he  registrar  need  not  be  a  party  to  the  action,"^ 
thei'eby  dilVeiiim  from  the  Australian  iiractice,  where 
it  is  customaiy  to  correct  the  register  by  ordering 
the  parties  on  the  register  to  execute  the  neeessarj^ 
transfers,  or,  if  not,  the  registrar  intist  be  a  party. "^ 

The  ..Iternative  rights  to  damages,  wliere  by 
reason  <d'  the  provisions  of  the  Acts  th(^  remedies 
for  th(>  recovery  of  the  land  itself  ;U'  barr(>(l.  will  be 
considered  in  the  next   chapter. 


TIio  Slime  rule  i.-< 


"  Nhin   52.     Cf.  Susk,  l.".il;    Ali:i.  Ui):    D.im.  l.'.r., 
^*  Bicre  V    Siirthirn  Crau-n  Hank,  7  \\ .   I.     K.    l.i-. 

followed  in  nil  iuri.silictions. 
"Ofl/t  V.  Aaiij.   1:5  v.  I,.   K.    IIU:     lu  n    M!,n,    -'J  V.  I..   R.    24.     See 
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ij  25.  NATURE  OF  THE  FUND. 
^  26.  SOURCES  OF  THE  FUND. 
§  27.  LIABILITIES  OF  THE  FUND. 
.1.  Introduction. 

1).  Liability    of    Assurance    Fund     in    Saskatchewan, 
Albeita  and  the  Terntories. 
il)   IN  (IF.M'.KAl 
'_>)   IN1)IHK(   r   I.LMUl.n^    III     MM). 

(;i)    (Irdldhl   of    l.lilliiUli/. 
Ill    .li/iniisl    W'Imni    Acliini    for    Ifiuinnirn   Dial/ 

III'   liroiiiilil. 
((•)    ll'licii   .l.i.siinuKr  Finid  i.i   l.iiililr. 
(il)    W'lini   Assiiniiicr  Fnuii  >■■<   \ol   l.ialil'-. 
C!)    DIIMK    r   i.LM'.II.l  IV  nl'   MM). 
.  .  Liability  of  Assurance  Fund  in  Manitoba. 


i  25.  NATURE    OF  THE  FUND. 

'I'lic  nssuraiicc  t'liiiil  is  the  s|,iTi;il  I'liinl  cirMtcil 
uiidcr  tin'  'Inrrciis  .>-\>t('iii  tnr  the  ciiiiiiicn^atidii  n\ 
ccrlaiii  pcr.soiis  for  losses  sustainctl  hy  oiicratioiis 
under  the  s\>teni.  If  the  l)ef>oii  I'itilit  ,ull>'  entitled 
to  an\'  inter' -t  in  land  has  |o>i  it  owinii  to  aiioihei' 
(KTson  ha\inii  obtained  a  iciiistei'ed  interest,  which 
i.s,  lis  Ujiainst  the  riuhtful  owner,  indefeasihle,  pro- 
vision is  made  foi-  pecuniary  compensation  ii\  way 
of  daiuajies.  heinii  in  ceitain  c;i-e-  made  payahle  to 
the  person  so  depii\  <(1  of  his  piopeii  \  .  The  cication 
of  .such  a  fund  i-  often  saiil  to  he.  hut  i-  nol  necc— 
.sarily,  es.sentinl.  There  i-  no  -uch  fim<l  in  tin- 
Fiji  ( )rdi!i;ince  ls7ii.  nor  in  the  Mniiii-h  .\ct  of  |s7."), 
noi'  as  to  ■■.■ili-oluie"  fee-  in  Ihiii-h  ' 'oluinl)ia.  hut 
the   dociiiiie    of    till'    ii!(leh'a>iliilit  \    of   a    rejiistorod 


title,  an*l  ihi 
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cases  must  divest  estat(>s;ui(l  interests  fioin  iuiiDeeiit 
j)ei's()ns.  and  work  hardship  in  the  operation  ;;t  the 
system,  and  the  indemnity  or  a>>iiranee  tund  is 
lU'cessai'N  to  louiul  out  the  >y>tem,  although  it  may 
l)e  eaiiied  on  without  >ueli  a  lund.  The  reason. 
indtc(L  I'or  tlie  eication  of  .-ueh  a  lund  is  ol)vious. 
The  act  of  retii-tration  i-  tiie  o|)ei  stive  act.  and  the 
transfer  and  \otinu  of  tiie  title  is  elTeeted.  not  by 
the  execution  of  an  instiumeiit  of  tran.-ler.  not  1>> 
the  act  of  the  owiiii-  of  tlie  jainh  not  dy  the  t|-an<fei' 
of  a  valid  tith'  from  the  transfeior.  hut  i)\-  t  h(>  stat(> 
aetinu  throujili  its  oflieer,  the  ictiist  far:  and  Ix'caiise 
it  transfers  and  vests  the  title  hy  the  i-.-iie  of  a  eei-- 
tilieate  whieh  i'^  deelared  l)y  statute  to  he  eonehlsive 
cvideiiee  of  an  indefe;i-iltle  t'tle  to  the  lan<l,  the 
state  ei-eates  a  fund  to|-  the  (•ompen>at  ion  of  such 
pers()n^  a-  ma\-  lie  injured  1).\'  ilie  di\cstinji  and 
cuttin.ti  off  of  liLihl.-  and  inleiv-t-  under  this  statutory 
declaration.  The  purpose  of  the  Act-  i<  twofold:  to 
give  eeriaini)  to  the  title  to  esttitt'S  in  land  1>\-  re^iis- 
teriiiL!;  a  title  after  it  has  been  examined  into  and 
cstal)lished  h\  proof-  which  are  deemed  to  he 
rc(iui-ile  liy  the  I'eui.-t  rar.  and  al-o  to  facilitate  thi' 
proof  of  titles  and  the  tiun.-fer  thereof  1)\-  issn.inu  t(» 
tiie  owiKf  a  certificate  \\hi<'h  i-  conclusive  e\idence 
of  the  owner.-iiip  and  chai'acter  of  tlie  title  as  regis- 
tered. e\c(  p!  in  certain  specilied  ca.-^es.  Noaclion 
of  e,i(>ctnieiit  oi'  (ithei  aciion  for  th(>  recovery  of  the 
land  >\rj\\  lie  or  he  sustained  ai:aiii>i  the  ret:i^tere(l 
owner  excejit  in  certain  specilied  eases  mentioiud  in 
the  precediiiL!  cha])ter.  and  excejit  in  t!ies<>  cases 
the  production  of  a  ceriilicati'  of  title  i-  m;'de  an 
absolute  bar  to  any  such  action,  an.\'  rule  of  law  or 
(Miuity  to  the  contrai>'  not  w  it  hslandiiig.  Tin-  legis- 
latures foresaw  that,  in  >ome  instances,  the  creation 
of  an  indefeasible  title  in  the  i'(  gistere(!  owner  might 

nii>lake-  might  be  made  in  pa--ini:  -u<'h  a  'ille.  and, 
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as  ancillary  to  th(>  scIumikn  they  provided  that  in 
eertain  cases,  such  as  fraud,  error  or  misdescription, 
a  riulit  of  action  should  accrue  to  injured  persons 
against  persons  causing  the  injury,  or  against  the 
fund  directly,  and  that  an  assurance  fund  should  be 
created,  out  of  which  in  certain  cases,  either  in  the 
first  instance  or  in  default  of  oh;.tining  satisfaction 
from  the  person  pi'imarily  liahle.  compensation  should 
be  made  lo  those  who  might  suffer  loss  by  the  divest- 
ing of  estates  and  interests  under  the  operation  of 
the  Acts.  The  fuiul  is  intended  to  relieve  iimocent 
|)er.sons  sutTering  loss  by  reason  of  the  fact  that  the 
certilicate  is  a  conclusive  evidence  of  ;in  indefeasible 
title  to  land.  :uid  from  any  injusliee  which  may 
arise  to  them  b\-  operations  under  the  Act.  making 
for  the  conclusiveness  of  a  certificate,  whether  such 
injustice  arise  from  the  fraud  or  error  of  some<ine 
connected  with  the  registry-  oflice.  or  of  some  third 
person  (Icnliim  with  the  land.  It  is  not  intended  to 
reliexe  from  the  legal  conse(iaence.>  of  his  act  an\ 
third  iK>rson  who  perpetrates  a  fraud  or  conunils  an 
error,  nor  i.--  it  inti'uded,  excej)!  in  Manitoba,  to 
relieve  a  jjcrson  who  is  injured  by  operatittns  under 
the  system  from  the  burden  of  first  pro.s(>cuting  the 
remedies  given  \t>  him  \)\  the  g(Mieral  laws  or  by  the 
Act  e-i;ibn>hing  the  ^\--tem. 

"Tlic  statutes  jiivc  a  rifilit  of  atliuii  to  any  person  ilciirivcd 
of  an  interest  in  land  tliroufil"  llie  luinjtinfi  of  >neli  land  under 
the  provisions  of  tiie  Act.  'I'lie  remedy  is  a  statutory  remedy. 
It  is  to  !)(■  worfjed  out  by  an  action,  not  against  indiviihials 
eomiietiiiii  lor  jiosM'ssion  of  land,  hut  against  a  fund  specially 
providi'd  liy  a  system  of  insurance  in  order  to  comi)ensate 
person>  who.  without  any  hiuit  of  their  own,  may  have  l>een 
deprived  of  their  property  in  the  eour.-c  of  carrying  out  a  new 
sclieine."' 

It  might  ()e  well  to  note  that,  while  in  common 
l^arlaiu'i'.  the  system  of  titles  creat(>d  under  the 
iOiieiis  .\cis  is  often  e;tiieii  a  .•'y>tem  of  "guararitcod 

'  tl"i//i(/w„s  V.  I'npworlh,  ;iHO())  .\,  C.  ."tili;  C.'.l  I..  .1.  1".  C.  129. 
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titles,''    this   must     Ix'   caivfully   (listinsiiiislicd   from 
the  system  of  jiuarantccd  titles  wliicli,  (»\vin<i  to  the 
nercssitv   of   ihc   case,    is   •vrowinj:;  in   favor   in    llif 
riutc<l  States,      riuler  that  system  a  title  fiuaraiity 
company   issue>  a    "title  insuiance*'   policy,   in   eoii- 
.si<l(M-a*i()n  of  a  ceitain  -ntn,  and  ^ives  a  ceftirieate 
of  the  standing.-  of  title  in  (lue-tion  at    the  time  ot 
the    certifieate.        Payment    i>   ma  1(     to    the  liolder 
thereof  when  it  is  determined  that   he  i<  not  seized^  of 
some  interest  or  estate  in  land  with  respect  to  which 
he  was  tiuaranteed   or  injured.      I'lider  tl:e  Torrens 
system,  the  holder  of  a  certificate  of  title,  except  as 
to   the  >tatiit<iry  exceptions,  needs   no  <i;uarant\-   or 
insiu'ance  because  it  is  declared  !»y  statute  to  i)e.  aiid 
therefore  is.  conclusive  evidence  of  title.      Speakin?; 
^ener.illv.    where    undei'    the    .\merican    .-\-tem    the 
()))posinii'  party  wduld  m't    the  inteiot    in   land  and 
the  holder  of  the  iiuaranteed  certificate  of  title  would 
^et   hi-  claim  auain-i    the  minranty  comi'.-in.w  imder 
the  Torrens  system  the  holder  of  the  ceitilicate<)f 
title    keep<    tlie    iiiten-st    in   land  .and   the  (•i)|)o.-in^ 
p;irt\-  ha-  his  claim  a<iain>t   the  a-.-urance  fund. 

§  26.  SOURCES  OF  THE  FUND. 
In  .Mmiitoha  the  fund  is  constituted  ii\  a  h'vy 
of  one-tenth  of  one  per  cent,  tipeii  the  first  hrimiinu; 
of  ihr  land  under  the  new  .sy>teni  in  the  ca-e  of  an 
orijiinal  jirantee  wheic  no  iransac'ion  or  instrument 
uffectin.i;-  the  land  has  liceii  retiistered  excei)t  mort- 
fa^es  or  leases,  Itut  in  other  c.-ises  one-fourth  ol  one 
])tr  cent,  of  the  value  thereof.' 

In  Sa.skatchewan.  .\llterta  an<l  the  Donnnion, 
the  fund  is  constituted  hy  a  levy  upon  the  n^iiistrat  ion 
of  every  !>:rant  of  incumbered  land  and  upon  every 
absolute  transfer  of  land  of  one-fifth  ot  one  p<r  cent. 
of  the  value  of  the  land  transf(>rred  if  >ucli  v.due  is 
five    thou.sand    dollars    or   under,    and  one-tenth    oi 
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•Siusk.  151-151;    Alta.   117-120;    Duui    1.^)7-100. 
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onv  per  rnii.  uiicii  such  value  oxcocds  five  thousand 
dollar-;    a   d  upon  every  :-ut)se(iueiit   transfer  there 
shall  l)e  p.iid  upon  the  increase  of  value  sinc(>  the 
gratitiiifi;  of  the  last  certificate  one-fifth  of  one  per 
cent,  if  the  incn>ase  is  not  more  than  fi\c  thousand 
dollais,  and  on(>-tenth  of  one  i)er  cent,  on  any  excess 
over  live  thousand  dollars.       In  these  jurisdictions 
statutory  iirovision  is  made   that  if  tlic  ic^istrar  be 
not  satisfied  with  the  correctness  of  the  \alue  sworn 
tohv  the  applicant,  owner,  person  ac(iuirin<i' the  land 
or  person  whom  the  reiiistraili«  Tii'vc-  tolie  acijuaiiitcd 
with    the   value   of   the  land,    he   may    iciiuire   such 
owner,   applicant    or  i)erson   actiuiriii'j;   the   land   to 
produce  a  certilicate  of  the  vahic  under  ilie  hand  of  a 
sworn  valuator.  api)oinied  in  Saskatchewan  hy  him- 
self or  a  ju(l,u;e.  ami  in  Alberta  and  the  Dominion  by 
a  judiie.  which  certificate"  shall  be  receixcd  as  con- 
cll'isive  evidence  of  the  \alue  for  the  purposes  afore- 
said.    In   Ab.nitoba   a    pcrmanen'    \aluatoi    i>   em- 
ployed, jieneiallya  i)ractical  land  expert.      It  will  be 
observed  that   the  liabilit>-  in  e\(r\-  case  is  a.iiainst 
the   assurance    fund,    and    onl\-    in    Manitoba    is    it 
provided  that  if  there  shall  not  be  Miliicieiil  funds  at 
the  credit  of  the  assuranee  fund  to  satisfy  the  claim, 
then  the  amount  shall  b(>  .satisfied  out  of  the  public 
funds  of  the  proxince  (s'.ction  14Si       As  a  matter  of 
fact,  howexcr,  while  the   assurance  fimds  in  Saskat- 
chewan and  Alberta  ha\('  thrown  to  larti;e  proportions 
the  claims  proved  against  them  have  been  compara- 
tively small,  and    the    (itiestion  of    the  payment  of 
claims  in  excess  of  the  amount  of  the  fund  does  not 
look  to  be  a  practical  tiue-^lion  :tt  the  present   time; 
and  if  the  pres(>nt  ratio  between  the  growth  of  the 
fund  and  the  amount  of  claims  i)roved  contimies.  it  will 
become  all  the  time  a  less  practical  (niestion.     In  Sas- 
katchewan as  against  .s.-;27.()-2i . !  1  collected.  ?5,10().51 
has  IxH'ii  i)aid  in  claims,  an  '  in  Albeit  a  the  fiijures  arc 
$37.'). iM. "),;',,")  collected  a:.il  n.;.,".()0  paid  in  churns. 
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j  27.  LIABILITIES  OF   THE  FUND. 

,1.  Introduction. 

'I'lic  I'cpultcil  (•;!-('-  ill  (  ';ili;iil;l  llpoil  fllC  construc- 
tion of  the  sections  ol'  tiic  Acts  ici'crrinti;  (o  (he 
assurance  t'untl  are  surprisingly  lew.  and.  tliereforc, 
so  far  as  ca.se  law  Is  concerned,  to  aid  in  \l\v  con- 
struction of  these  sections  we  must  draw  upon  the 
Australian  cases.  As  this  hook  does  not  pi-eteud  to 
!)('  an  exhaust ive  review  of  the  case  law  in  iliat 
country,  an  attempt  can  only  he  made  to  analyze 
hrielly  the  sections  of  the  ("anadian  Act<  as  they 
actually  appear,  in  a  way  which  it  is  hoped  will  ho 
sutijiestive  to  the  pnictitioner  in  con.>id(  linji  tlu; 
application  of  the  liahility  of  tlie  assurance  fund  to 
conci'ete  cases  as  they  may  arise. 

The  Saskatchewan.  Alherta  and  Dorninion  Acts 
are  under  this  headin<i  almost  identical,  and  diiTer 
from  the  .Manitoha  Act  in  that  the  lattci-  i)rovides 
in  .ill  cases  a  direct  remedy  against  the  fun<l.  In 
tlie  former  jurisdictions  the  remedy  i>.  in  a  \(ry 
^reat  many  cases,  .^^econdary  only. 

The  .M.iniloha  section,  while  in  practical  effect 
very  oftin  tiie  same  as  the  other  .\(l>,  is  differently 
constructed  and  therefoic  to  avoid,  if  possihle, 
some  cotifu-ion.  the  Miuiitdha  Ai-l  and  llii'  other 
Acts  will  he  taken  up  sepai'ately.  The  Acts  of  Sas- 
katchewan. Alherta  and  the  1  )ominion  will  l)e  con- 
sidei'cd  first,  as  the\'  ai'e  loniicr  and  more  compli- 
cated, and  will  cov(M'  the  majority  of  the  pc.ints  to 
he  referred  to  in  considerimr  the  Manitoha  Act. 

I).  Liability  of  Assurance  Fund  in  Saskatchewan,  Alberta  and 
the  Territories. 

n  IN  .;i;m:ha[,. 

in  ordei'  to  understand'  the  liahility  of  the 
assiu'ance  fund,  it  should  he  ohserved  that  the  scheme 
of  these  Acts  is: 

*  'I'licsr  portions,  it  lias  hern  truly  said,  are  "extremely  confused  and 
dillieull  to  construe."     HojiKi  pafxe  S.52. 
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(1)  To  give  II  ri^ilit  of  a»-tioii  for  (lunuifics  for 
deprivation  of  land  in  certain  eases  to  eertuin  persons, 
and  seeondaiily  in  certain  of  these  cases  to  give  a 
reniedv  over  fur  ivcuverx  of  tiie  dania«ies  recovered 
in  sucii  action  from  the  a^-suraiice  fund. 

(2i   To  iii\(' dii'ect  renie(l\  aL:;ain>t  tlic  assurance 

fund  where: 

(d)  I'ecimiary  loss  has  been  sustained  hy  any 
omission,  mistake  or  misfeasance  t)y  any  ot  the 
officials,  or 

/,)   Where  deprivation  of  land  h;is  heen  sutfered 
\)\U  ihe  remedy  for  recovery  of  the  lan<l  is  harred  hy 

the  Act,  and 

{(■)   In  either  rase,  where  the  ivnic(iv  lor  dam- 

aj^es  is  harreil. 

(■_';   1M)1K1;<    1    ].l  Al'.li.riA    "1     I  INH. 

(.■i)   droiiiid  i)f  I.ialiilil!/. 

'V\\\<  jiahilily  arises  upon  deprivation  of  hind, 
hand  i)ur>uant  to  the  interpretation  section  ot  the 
Acts,  includes  every  estate  or  interest  tlnivm, 
whether  that  estate  or  interest  is  le.iial  or  (Miuitahle. 
In  the  Acts  of  New  South  Wales.  Tasmania.  \  icl</ria 
and  Western  Australia,  which  each  contain  xM'tions 
almost  idenlii'al  with  Saskatchewan  DiT  and  Ai'nerta 
10.5,  the  words  are.  "anx-  ]M'rson  deprived  ot  any  land 
or  of  any  estate  or  interest  in  land."  Pieferrinji_  to 
the  Xcw  South  \\  ales  section  where  parties  claiming- 
aiiainst  the  assurance  fund  were  rcstin's  (fuc  (nislcnf, 
Lord  Macnauhten.  d(-liverinii  the  judiinient  of  the 
judicial  coininlt  tee.  said: 

•it  (ouKI  not,  of  course,  lie  (li>piit(d  t!i:it  the  expression 
■iiiterc-t  in  land,"  unless  there  was  soinctliii\(>;  to  n>strict  the 
meanin;;,  must  inclmle  equitahle  as  well  as  leual  iiitere>ts. 
But  it  was  ariiueil  that  the  seope  of  the  .\et  rightly  understood 
requires  such  :i  restriction:  otherwise  it  was  .said  the  labor 
thrown  ui)on  tlie  ofHce  would  Ik-  enormous,  if  not  intolerable. 
It  Mt-ms  ratluT  difficalt  tosuppert  !!.:i!  contention,  etc,  (ciimti. 
other  sections  of  the  .Vet)."' 

'  Williams  v.  I'lijnvorlh,  ilOOOl  A.  C.  'Mi. 
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And  ilu-  iiiUTcst  must  ])o  a  linioficial  intrrost  of  somo 
api)r('cial)l('  value,  noi  a  hare  IcL^al  csfatc.''  An 
(Mjuitahir  ni(ii't}j;aK('o  by  way  oi'  dr\u>  -i  of  tiilr  ilccds, 
was  allowed  to  prove  a  claim  aiiainst  the  fund  where 
the  owner  ohtaiuecl  the  issue  of  a  new  ilu!>li<'ate 
certihcate  of  title  by  affidavits  and  pincicdiuj^.s 
rey;ular  on  their  face,  hut  which  atliiLiviis  were 
false.     A'Beckett.  .1.,  said: 

"I  think  till'  plaintiff  had  an  interest  in  land  uiulcr  tlit' 
Acf- 

and  the  niortjiajiiny;  of  land  ciin.^titutes  a  depri\ation 
tliereof  pro  Idnto^ 

A  restriction  u})on  the  !iieaiiin.t;;  of  the  word 
"dei)rived"  has  been  sutjjiested  in  Ontario  in  the  case 
of  Finrhis  v.  All(>rn<!/  (inuniL'  liri'i-  ihc  plaintitT 
had  been  indiicrd  to  transfer  lier  land  in  consideration 
of  nccixinii,  cei'tain  stock  certilicates.  which  turned 
out  to  \>r  \aliieless.  As  against  the  oi'itiinal  trans- 
ferees the  transaction  was  fi:iudiili  iit  and  \(iidal)le. 
l)Ut  throuiih  a  series  of  tran.-ft  is.  all  fraudulent  and 
\()idal)le.  the  land  passed  until  by  a  iinal  transfer 
it  liot  into  the  hand-  of  a  lin.-ni  jitli  pui'dia-iT  for 
value,   one   (lark.     P>oyd,   ('.,   says: 

■■('lark  licin;;  rc^istcrcil  a~  owiii'i'  did  not  i1<i>riic  the 
plainlitY  of  the  Land;  it  may  lia\i'  i)irvcnti'(l  her  recovering 
the  land;  she  had  ceased  to  he  owtier  under  the  Act  when  her 
transfer  was  rcfiistenMl  to  !)eacon  and  the  land  was  transferred 
in  due  course  to  (  lark." 

And  afiain: 

'■Now,  I  think  the  word  'ili  prixal ion'  is  u-ed  in  contra- 
distinction to  another  word  in  the  Act.  'disposition.'  The 
plaintiff's  dealing  with  the  land  falls  \nider  section  I'Jt;  she 
made  a  transfer,  which  was  a  'disposition'  of  the  land,  that  if 
properly  attacked,  would  he  declared  fraudulent  and  void. 
Her  act  was  a  disi)o.-ition  of  the  land,  a  voluntary'  thins:,  and 
it  is  not  to  he  called  a  deprivation  of  it. 

«  Bhu-hwdl  V.  Davey,  8  X.  Z.  L.  R.  IJlt. 
'  I'Mey  and  Co.  Ltd.  v.  Bi/me,  28  V.  L.  R.  95. 
'  Finucuiu:  V.  Rtyislrtir  iif  'Tilifn,  (HKJ'.^i  S.  U.  (Q.)  7."). 
»  Fawkcs  V.  A ttonwy  Gerund,  ( 1903)  6  ( ).  L.  R.  i'M).    .Vnd  rompnrc  Public 
Trustee  v.  Rtgintrar  (jiuural,  jMst,  paiii;  223. 
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"Afconliiiii  to  the  Oxfonl  Kii^li-li  ni.tioniiiy.  'to  .Ic'prive 
a  pr.rson  of  a  tl.ii.K.  i<  to  tak..  it  away  Iron,  Imn.      S»h  n.cc 
it  im|K)it<  wronsiful  action,  or  arlion  in  tnntum,  iiwl  m  Hu 
statute   1  tliinU.  it  intcniU  sonic  transaction  ex  imrte,  or  lu'liiiul 
the  1.  ick  of  tnt-  true  owner,  or  wlit-nin  ins  cxistoiHH"  is  comralcd. 
wluTrl.v  iif,  lu'inn  in  innoranc-  of  wl.al  is  itoinn  on,  is  (l.'pnvwl 
of  his  iMopertv.     As  contrasting;  -.lispoMtion*  aiul  ■'''!'■•";;'"'/'' 
rcf.-r  to  Altonni,  Ucneml  v.  Montcjion;  ( ISSSl  I'l  l^.  U.      ■   M.l 
ami  The  Mhn.'ni  dcntml  v.  M<i!l»r  of  .s'/WAo//).  (IS-.S)  .5  H.  aiul 
N   4-'l    It  pat;.' V);}.     In  such  a  case  the  provisions  ot  the  Act 
•.ave'h'ecn  eniplove.l  to  do  wroiiR  apiinst  tlie  real  owner,  and 
if  he  sntTei-  the  ios.  of  the  land  tlierel.y,  vet  shall  amends  be 
made  to  him  out  of  the  fnn.l,  if  the  personal  remedy  is  fruitless. 

If  .sucli  distinct ioii,  however,  is  wdl  (Irawn, 
portaiii  sections  of  the  Acts  wotikl  seeni  to  be  useless 
ami  tiiiiiecessary,  lor  exaiiiiile: 

-No  l>o,n,  lUlc  i)iirchaser  ^  *  *  of  land  for  valnal-le 
consi.leration  shall  he  sul-ject  to  an  a<-tioii  for  rec(> very  ot  .  am- 
aces  as  aforesaid  *  *  *  on  the  uroun.l  that  Ins  traiiMeror 
*  *  *  has  heen  re«istere  I  as  owner  throngh  Iraiid  or 
error  *  *  *  or  has  derived  from  or  throujih  a  pi'rson 
rcpst'   »d  as  owner  thron^di  fraud  or  error."     (Sa-U.  i:5S.) 

Xcnv  if  "depfivatioii"  applies  only  to  tiu'  ofitiinal 
tilchinj:;.  as  it  were,  of  the  laiul  fioni   the  rit^htlul 
owneiCth(>fe  is  nothinii  in  the  Acts  to<>iveany  n<j;ht_of 
action  for  iccoverv  of  dama-ies  aji;ainst  snch  bona  Jidc 
transfei-ee,  while 'if  the  l><»i(t  Jidc  tfansfei-ee  l»y   his 
application    t(;    be    registered,    contributes    to    the 
deprivation,  the  section  has  a  i)lain  ineaninii-.      It  is 
submitted   tliat    the  Acts  should  be  Jiiven  a   liberal 
construction,  and  that  all  persons  who  contriliute  ni 
removing  ownership  of  the  land  from   the  rij>:l*:ful 
owner  to  its  last  owner,  contrilmte  to  \\\v  deprivation. 
The  persons  so  deprived  of  land  who  may  sue  are: 
I'i)   .\ny  ])erson  deprived  thereof  by  fraud. 
Fraud  as  a  specific  cause  of  loss  of  land  for  u  liich 
daniajjes  may  be  recovered  is  omit  ted  from  the  .Mani- 
toba section  14().    thou.uii  assumed  as  a  cause  later 
in  the  section.     Every  certificate  of  title  obtained  by 
fraud  is  voidable  on  that  liround,  tmless  in  the  case 
of  a  subse(|U(,'nt  ret:istere(l  owner  doiKt  Jidc  tor  value 
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and  except  in  siicli  case  the  land  itxlf  would  bo 
recoverable,  and  therefore  dainaiies  ai<'  uiineeessary; 
and  it  the  land  cannot  be  recovered,  every  riisr  of 
frr.ud  necessirily  involves  liability  under  some  of 
the  other  headings,  fraud  bein<r  oidy  the  eletnetit  of 
t/ial(t  Jidts.  the  machinery,  as  it  were,  of  thi'  fraud 
beiii};  foutid  uiidir  some  other  licadiiiti. 

(ii)  Any  person  dei)rived  thereof  by  the  ref?is- 
tration  of  any  other  person  as  owner  of  such  land. 

This  nuist  be  considered  to  cover  also  the  (irst 
refiistration.  that  is  to  say,  "Ijriiitiinjjj  land  under  the 
system,"  which  in  Manitoba  and  in  the  AustraUan 
jurisdictions  is  made  a  separate  "iround  of  damajres. 

fiii)  An>'  person  deprived  in  consoqueni'e  (if  any 
fraud,  error.  onii><iun  or  mixlescription  in  any  eer- 
tilicate  of  title  or  in  any  memorandum  thereon  or  in 
the  duplicate  thereof,  or  otherwise. 

(I))  Againut  M'ltont  Action  fur  Piimaficn  may  he  liriunilit. 
(i)  Ai^ainst  the  jxTson  upon  whose  application 
the  (>rroneous  registration  was  made. 

(ii^  Ajiainst  the  person  who  actpiired  title  to  the 
land  ill  (uiestion  through  such  fraud,  error,  omis.sion 
or  misdescription. 

(iii)  In  AIl)erta,  in  case  the  land  has  been 
included  in  two  or  more  jirants  from  the  Crown, 
ajiainst  such  person  as  the  judge  appoints. 

There  does  not  s(>em  to  be  any  distinction  be- 
tween the  person  who  applies  for  registration,  and 
the  person  who  acquires  title.  The  enumeration 
iif  the  two  classes  suggests  th(>  possible  \  iew  that  by 
the  lirst  is  meant  a  vendor,  on  the  strict  view  of  the 
Act  that  registration  being  that  which  ])asses  the 
interest,  it  is  the  vendor's  duty  to  obtain  such 
registration,  but  the  following  sul)seclion  of  the  Act 
v\  liirh  provides  that  "such  person  shall  upon  a  transfer 
of  such  land  boyia  Jidc  for  value  cease  to  !)e  lial^le" 
negatives  this  view. 
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(i'l  W'lirri'  (lainaiics  ari'  rccuxcrcd  and  ili<'  slicrill 
iiiukcs  a  rctui'ii  of  m/liu  hmiif  ov  rci'tilics  thai 
any  portion  thereof  wiih  co^ts  awanleil  cannot  li(> 
recovered  from  the  defeufhvnt. 

(ii)  Wdiere  tlie  person  aiiainst  whou)  the  action 
for  dainau'cs  m  i  is  dead;  (/.■)  cainiot  \)i-  found  in 
ihe  pi'ovince,  and  ici  an  action  ha-^  been  hroiiirlit 
and  juduinent  reco\'ered  against  the  registrar  as 
noin'.nal  defen(hint. 

(iii)  Where  th"  ix'i'son  primarily  liable  was  not 
so  liable  by  reason  of  fraud  or  error  occasioned  by 
any  omission.  misi'ei)re>enlation  or  :nisdesci'iption  in 
hij  ai)plieation  to  be  reiii-tered  as  owner  of  tlie  land 
or  in  any  insnumeiit  executed  l)y  him  and  has  t  rans- 
ferred  the  land  Imnn  Jiih  for  \-,  'ue,  in  which  ca<e  an 
action  ma\'  be  brought  a.u;ainst  the  I'cLiistrar  as 
nominal    d;'fendant.  ' 

(ill    When    As.furinicr  l-'iiuil  is   An/    l.uihjc. 

(i)  \\'hei('  the  land  itself  ha-'  been  recovered  or 
is   recoverable. 

(ii)  Where  daniaties  can  lie  reco\c!-ed  from  the 
person  who  caused  the  lo>-,  no  daina,u,es  re  recover- 
able from  the  a-suiance  fund. 

Where  a  persdp.  has  been  di  piixcd  of  land  l)y 
fraud  juul  the  actual  and  immediate  peiix'tiatoi'of  the 
fraud  has  died,  absconded,  or  become  insolv(>nt.  his 
riiiht  to  i-ec()\-er  a<ji,ainst  the  ;(>>urance  fund  is  com- 
plete, and  is  not  ah'ected  by  the  fact  that  a  thii'd 
person  was  also  party  to  thi  hand,  and  derived 
benefit  from  it,  and  in  such  c;i~c  ;i  plaint ilT  nee(l 
not  tirst  proceed  atiainsi  such  third   |)erson.' ' 

(iii)  Where  'he  loss  has  been  caused  or  con- 
tributed to  by  the  owner's  niniisience. 

»»  Sirhnhn,,  V.   Ih,  „■  ,1,1,1   \,„l„„,  J  W      U      Ii     ■_".).". 

'«  Cox  V.  Bourne,  8  ii  L.  J.  00. 
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This  is  an  {'Icnirntary  princij)!!'  of  hiw,  but  is 
liirtlicr  cmpliasizcd  hy  ccrtai!!  statutory  provisions 
rr<i:ar(lin,u:  tiiis  (Ictcucc.  If  the  !)arty  (l;\iimili(Ml  or 
att('Uiptiii<j;  to  recover  the  hind,  had  notice  of  "such 
dehiy"'  and  wiH'ully  or  colhisively  omitted  to  Unhj^c  a 
caveat,  or  allowed  the  caveat  to  hipse.  such  phiin- 
titT  shall  be  noii-uite<i."  The  iiieaiiinii  of  "such 
delay"  is  not  clear  as  there  iloes  not  appear  to  be  any 
case  of  delay  neee»aril\-  referreil  to  in  1  ti'' context; 
Init  the  etTect  of  the  section  is  ik.  doubt  intendcMl  to 
be  the  same  as  that  of  section  b");>.  Ahuiitoba,  namely 
to  covt  .■  the  case  \\  her-e  the  plaintiff  had  knouledjic 
that  the  reiii>trar  was  about  to  commit  an  act 
ihroutih  wliich  he  claims  to  have  been  damnilied, 
with  thi<  additional  term  addeil  in.-tead  of  implied, 
a'-  in  .Maniloi)a,  namely  that  ha\intr  notice  of  the 
impeiidinsi'  commi->ion  of  such  act.  the  jilaintiiT 
omitlcfl  the  (ibxioiis  remedy  of  lilinti  a  caveat, 
\\hereb\-  an\thin<i  so  imi)ropei-|y  done  would  ne\(T- 
iheless  be  Miliject  to  his  rights.  It  would  app(>a:- 
that  such  niiiihi  vei  v  well  be  held  to  be  netili-ieiice, 
e\-eii  without  -tatiuory  provision  to  that  effect. '- 

Thi-.  hii\\e\er,  is  oid\'  one  instance  of  possible 
netiliticiice.  .\  person  deiteiidinii  on  a  >earch  and 
reuisterinii  dociimi'iits  without  makinu;  allow  anc(>  for 
the  possibility  of  documents  produced  for  rcjiisfation 
but  not  entere(l  in  the  reuisler  in  the  ordinary  course 
at  the  time  of  search,  has  no  claim  ai:ain-t  the  fmid.''' 
.\  part)-  defrauded  who  omitted  to  m  arch  the  ref>ister 
when  lie  iniidil  haN'e  found  out  the  fraud  b\-  so  doiuf.:, 
lias  no  recMUi>e  aiiain>t  the  fund;"  but  this  does  not 
apply  wheiv  some  act  or  thiiiii  done  by  the  reij:;istrar 
has  itself  induced  the  omission  to  search.  'I'luis  n 
memorial  of  registration  on  an  instrmnent  is  evidence 
of  its  registration,  and  that  ail  th<'  conseijuences  of 

"Sa,sk.  113;    Alt;i.  110;    Dom.  14'.). 

<    \or'hm:-<l  Conslriirllnn  C,>.  v.  \'alh  ,  l  W  .  I..  H.  •''... 
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ami  coiiditioiis  pnu'cdcnt  to  rciiistratiou  l.avc  been 
i'ullilhd.  and  the  assurance  fund  is  tint  relieved 
bcotu  -e  tlie  pavI.N-  I'elied  tlieicon  ;  d  diil  not  in  sueli 
case  search  the  reiiister.  though  s.i'-h  a  >(;iii-h  would 
hav(^  disclosetl  a  defect.  So  w  heic  a  Ica^e  was 
re<>;ist('i-ed  auaiiist  Oie  land  which  tlie  losms  did  not 
own,  and  Imildinii-  were  er.-cted  thi'i-con  !i\-  the 
plaintiffs  who  relied  on  tiie  '-ertiiicate  of  legist  rat  ion 
indorsed  upon  the  ineniorantliun  of  lease,  it  was  held 
that  it  wa-  no  luuliiience  on  the  part  of  the  i)laintiffs 
no?  to  >earch  the  reLi,i-ler.  and  the  assurance  fund  was 
held  liaMr  ' 

Under  ihi>  licailiim  nia>-  tie  said  to  fall  the  cnse 
of  for'jed  in>l runieiits.-'  d'he  leadinii  ca<e  <".\  this 
point  is  the  deci>ion  of  the  judicial  con!niitt(.  of  the 
Privy  Council  in  Gihhs  v.  M(ssi  r.  In  tliai  ca>e  Mrs. 
Messer  was  entered  in  the  rciistci'  as  owner  of 
certain  parcels  of  land.  Her  solicitor  for,i:ed  a 
transfer  to  one  lluuli  ('anicroii.  a  lictitious  person. 
and  thereupon  arran^icd  a  lo;in  for  the  supposed 
Cameron  with  the  .M(dnt>res.  The  solicitor  signed 
the  document,  witiM>se(l  it   .and  swore  the  allidavit 

of  execution  all  himself.     'I'he    judicial    c tnittee, 

revcM'sinji  the  Supreme  Court  of  N'ictoria,  held  that 
the  mortua.iie  purpoiJinj:'  to  he  i-xecuted  l>y  ('ameron 
to  the  (iefendaiit.  Mcdntyre  wa<  in\alid  and  did 
not  coiistitute  ai  iiKaunbrance  'ipoii  the  tiile  of  the 
l)laintiiV,  Mrs.  Messer:  that  the  ceitihcale  of  title 
issued  in  the  name  of  Hu,t;h  Cameron  >hould  i)e 
cancelled  and  the  former  cei'tilicate  in  the  name  of 
Mrs  Me-,-er  |-estored.  The  re>uli  wa<  that  the 
plaintilT,  Mrs.  .Me>-er,  did  not  i-ecover  aivainst  the 
fluid  l)ecau<e,  instead,  -he  •j.nt  \:rr  laml  hack:  i)Ut. 
of  the  parties  rel\ini:  on  the  fnr^(il  instruments, 
Loril  V.atson,  delixcriiu','  the  judgment  of  the  court, 
said : 

"  Riissill  I'l  <il.  V.  liaiislmr  (Imcnd  of  Lnmi.  2ii  N.  A.  L.  K.  V.  \.  1J23 
'» iii'h},.-.  \.  .M,.>.s,i;  USUI)  .\.  C.  --'IS;    Attorney  Ut)iir,il  v.  (hidl,  (1000)  2 
Cli.  17. 
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"The  protection  whicli  the  statute  give-;  to  i)er-on-  traiis- 
actinfi  on  the  faitli  of  tli<'  rc^i-tor  i-,  by  it-  tmn-.  limited  to 
thoM'  who  actually  deal  witii  and  derive  rifilit  I'rnni  a  proprietor 
wliose  name  is  upon  the  retri-ter.  Tho^e  who  deal,  not  with 
liie  reiii-leiiil  pi'i iprietor.  lint  wiih  a  I'oriii  r  who  u-es  hi-  name, 
do  no!  tran-aci  on  the  t'aith  of  the  rey;i.-ter;  anil  they  cannot 
liy  refiistration  of  a  forced  deed  accjiiiro  a  valid  title  in  their 
own  iKT-oii,  altliough  the  fact  of  their  tiein'j;  reijistered  will 
.  iiaMc'  them  to  pa-s  a  valid  title  to  thinl  parlie-  who  purchase 
I'lniii  till  ni  ill  'i(<i)<[  faith  and  for  onerous  cun-idi'ration." 

And   amiin: 

"In  l!ie  (iiiinidu  iif  iheir  !;.rd~hip--  the  duty  i<\  a-crrtainint; 
I  he  identity  of  the  principal  for  whom  an  ajicnt  profe-ses  to  act 
witli  the  ))er-on  who  stands  on  the  )•  jster  as  proprietor,  and 
of  MMMni::  that  they  net  a  genuine  de<'d  execiiii^il  \,y  that  prin- 
ci])al,  re-ts  with  the  murlu:as;ees  thenisc|ve>;  and  if  tliey  accept 
a  forfierx'  they  niu>t  hear  the  con-eiiueiices." 

T\u-  duty  tluis  liciiie  cast  on  the  party  takiiiu'  an 
i!itci'<'>l  t(p  a-eert;iiii  the  identity  of  his  f I'ansl'ci'or 
lU'  iMdrtea'^cr.  it  lollow-.  coiixcrscly,  that  siich  ti'aiis- 
fcrcf  (M  in(irlean;,.(.  ,.;,ii  liavc  iiM  ciaini  on  the  assiifaii'-e 
fund  for  laiMnii  in  that  (hity.  'i'liis,  liowcxci'.  is  very 
(htfci'cnl  ffoin  s;i>inLi.  a-  !>  rnaiucntly  inaectiratrly 
-tatcd  as  a  resuh  of  (iihhs  w  .\f(ss,r.  that  the  a-ssuf- 
aiicc  I'lnid  is  not  Hahlc  tor  lOiecry.  A  title  confcM'rcr! 
upon  a  person  iiiuka'  a  I'oretal  instrument,  even 
ihoiiiih  void  as  ai^ainst  the  riuhtfnl  ownei',  if  further 
iran.-niitted  to  a  sul)se(|uent  pureha>er />"//(/  //^/e  foi- 
vahie.  iiecoines  iinh'feasihh  in  the  hainls  (d'  such 
hniKi  Ji<l(  ])urehaser.''  ami  where  the  riehtfui  owner 
is  thus  de|)ri\-ed  of  his  remedy  to  reeoNcr  the  hind 
;Mid  is  iinahh'  to  recovei  (hima^es  atiainst  the  fdieci', 
there  i>  no  reason  \\h\'  lie  shouhl  he  (lepri\'e(l  of  his 
I'emedy  a<:aii)-t  tiie  assuranee  fund. 

Ihit  the  I'easoniiie-  of  (iHJis  \.  Missir  in  ilicta 
already  (|U(ile(l  wotihl  appl>'.  as  atiainst  the  party 
lakin.ti'  inider  the  instrument,  to  all  invalithiies  in 
the  instriunent  itseU'  a<  distinct  from  infirmities  in 
his  transferor's  title.     'I'hus  a  person  talvine;  a  honii 

"  Gibbs  V.  Messir,  supni,    Faakcs  v.  Attorney  General,  (1  ( ».  I..  It.  I'.M). 
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.//(/('  rc;iistcrc(l  inlcrot  under  rcLii-Icrcd  pcwcr  of 
att()Mic\-.  niiiilii  ii('\<'i'llirl('>-,  in  ca-c  tnnt  power  of 
attorney  were  in.-uHic  icnt  to  >iip|)oii  ilic  authority 
rxcrciscd  tlicrcuiulcr.  lict  notliinii,.  and  >ucli  person 
would  have  no  ehiini  at:aiii-t  the  IimkL'"  The  case 
ol'  powei'  ol'  attorney.  lio\\e\cr.  at  lea>t  where  the 
])ower  i--  ah'eady  reui>terr(L  and  not  i'eLiistei'e(|  l)y 
tlie  per-on  chiiininii,  under  it,  i>  not  >o  ehai'  a-  the 
case  ol'  loriierv'  and  the  cases  about  to  he  inen- 
lioneth  tor  it'  a  r(uist!'ai'  indor-rd  on  ihereui>te!'  a 
nienioiaiKhmi  that  the  owner  lias  ;iranled  to  tlie 
aLient  a  pnwcr  ol'  attorney  to  ti'anst'er  certain  hnuh 
upon  the  >tiict  theory  ol  the  >y,-teni  the  owin'i-  is 
entitled  t(.  rel.\'  e."oii  the  entry  in  the  reiii.-ter  and 
should  not  he  re(],,ireil  to  seai'ch  the  instrument,  the 
registrar  heinu,-  I'e-pon'-ihle  if  he  make-  an  ineorrecr 
inetnorandinn. 

( )n  tiie  pi'incipli'-  >tated  in  Hiliiis  \.  Mis  ir.  a 
eertilicate  of  title  uranled  upon  a  tran>l'er  executevl 
liy  an  iniani  oi-  a  inorti:au.e  made  hy  an  infant  or 
other  pei-on  undi  i'  disaitility,  would  in  the  hands  of 
the  transfer!  ('  oi'  morliiaiici'  Ite  in\alid.  with  no 
I'ecoiu-e  aii,ain>t  the  assurance  fund,  not  w  it  li-^land- 
inii'  that  it  nii^ht  ha\'e  lieen  re^islei'cd  on  a  hilse 
allida\it  hy  the  witnos  to  the  fad  that  the  party 
execut  inii  w  as  of  full  aiie  oi'  ot  hei  w  i.-e  hail  t  he  nece.s- 
s;u'y  ca|)acil>'.  'I'his  doctrine  leaves  un(listurl)ed  the 
general  law  a-  to  the  \alidit\-  between  the  parlies  of 
instruments  executed  liy  coiiipanie-^.  A  resist ereij  in- 
strument executed  ti>  a  conipaii\  which  is  iillni  vins 
of  the  comi)any,  i>  invalid  in  the  h.ands  of  the  taker 
under  that  instrument ,  luil  there  is  of  course  nothinij; 
to  throw  a  iii'cater  chity  on  a  |iersoii  lahinti' an  instni- 
Jiu'iil  uinhf  a  'rorr(ii>  .\(t  than  under  (he  <ieneral 
law.  in  which  latter  case  the  per-on  contract iiiii  witii 

"The  rontniry  w;is  lu'ld  in  Miujor  v.  Ihmald,  Hi  V.  ],.  U.  2.")5. 
This  <i(ri.'<inn  «;i.i  n  iirii  (Ui  !)y  ihr  cr.-.iri  t'.(!;.\v  in  .'/..;.-(:-  v.  di'tihs, 
that  ilcci.-ion  antiiii  hi'ind  ri'vcrsrd  by  tlic  JiuUcial  Coiiiinittce  of  the 
IVivy  t'ouiicil  (in  iijipcul  ii.s  Uibhs  v.  Mcssir,  siijiru. 
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;i  coinpniiy  and  (Icalin;^  in  ^ood  tailli.  may  assurno 
iliat  acts  within  tlic  powers  of  the  company  have 
liccn  pi'opcily  and  (lii]>-  pcit'ofmcd  and  is  not 
liound  to  iniiuii'"  w  hcthcr  the  acts  of  internal  manajiic- 
nicnt  ha\'e  lieeii  I'emilar/  '  In  Saskatchewan,  inch'cd, 
in  fejiai'd  to  (h->aliiht>'  and  iiica|)acil.\-  in  a  company, 
tlie  Act  u()e<  fufthei'  ill  ])ro\  {(HnLi'  with  I'eiiai'd  to  tiioso 
in\aii(ht  ie.-  that  ///  no  ni.si  shall  the  a>sin'ance  fund 
he  lialile  h>i'  compensation  hy  reason  of  the  impfoper 
nse  ot  the  >eal  of  any  coriiofation  oi'  hy  I'eaxiii  of  lh(^ 
re.tiistration  of  any  insti'ument  e.\e<Mited  hy  any 
peixui  under  a  leiial  <ii>ai)ility  unless  the  fact  of  such 
disaliiliiy  was  di>clo>ed  on  the  in>tiument  ////  lirtue 
oj  irliH  li  such  jH  i\<iiii  irds  rn/i'sh  nd  (/n  (iirm  r.  (Section 
I'hul.  I 

The  doctrine,  iiowcxcr.  of  the  i''"~pon>ihi!ii  \ 
of  tal^eis  under  in>tfuments  to  >ee  to  the  status 
aiid  capacity  of  the  maker  of  the  instrument 
and  the  conse(iUent  immunity  of  the  assurance  fund 
niu>t  not  he  cariied  too  hir.  It  would  seem  to 
extend  to  a  >tatu<  i/r  ca|)acity  hut  not  to  a  mere 
rest  I'ict  ion  hy  contiaci  or  otherwise  of  the  power  of 
llic  mak(  ;■  of  i  he  instrument  to  elhct  the  purpose 
w  hich    he   piu-poi'ts  to  effect .-'" 

It  is  not  necev-aiy  in  an  actiou  against  the 
assurance  fund  to  n<\uatis-e  all  deh'uces  of  this 
nature,  and  il  api)arently  is  a  peculiai'il.\-  of  the 
Acts  in  Saskatchewan  and  .\Iherta  and  the  l)ominion 
that  the  assurance  I'und  ma.\  not  in  e\ery  case  ha\'(! 
the  advanta^(>  of  these  deh'Uces.  Where  the  fund 
is  reached  hy  reason  of  judmiient  havinii  heen  ol)- 
tained  au.ain--!  the  jiarty  primarily  li:ihle  for  daina,<>;os 
nn(ler  the  Acf,  te  the  suit  ior  which  judgment  the 
r(^.isirar  is  not  neces.-arily  a  parl>.  and  whereafter 
such  iudiiment  the  shei'iff  returns  a  wi'it  nulhi  Ixma, 
the  a-surance  fund  is  liahle  to  i)ay  the    'aim  witlcut. 

'-  ;•,' ;./•;■  Hr::^..;,  /;,;;,  -  v.  '/'.i.'j  .  i.i  i,  li  i^,  ,V  \'<.  .\1,. 

''"  Mrlunlmrn  v   CoUnn,  (1!)()_>)  \.  C.   IIU 

"  Wihnn  V.  District  Reginlmr  Winnijiti,  \)  Man.  I,.  I{.  •Jl,'. 
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api)an'iitly.  liavin-i  1i;m1  an  dppori  nnil >■  to  raise  all 
possible  <let'ences. 

(ivi  Daiiiaucs  are  imt  recAcraltle  where  no 
actual  ihiiiiaiie  ol  a  money  \alue  lia>  lieen  -uilered. 

'I'lii-  iiia\  appeal'  axioiiialie  when  stated  in  its 
!,..l(i  loll!!.  Where  the  action  wa-  hrouiiht  !)\-  the 
plaintilT  tor  ilepii\ation  o|'  a  liare  lenal  otale  1>\' 
the  ln'iiiLiinii  ot  land  undei-  tlie  Act.  the  registrar 
in  hi-  det'ence  relied  nier<l>-  on  the  tact  that  the 
plaint  iiV  wa<  not  a  l>eneiicial  owner  and  did  not  set 
up  that  the  parti(-  who  tiol  the  certilicate  of  titl(> 
were.     Uichniond,  .1.,  deliverinii  judgment,  said: 

■•It  was  coiiti'iiilcd  tliiit  the  rc-ji-;!  rar  w.is  hound  to  sliow 
an  c(initalilc  title  in  ihi'  |icr>()n-<  to  whom  he  i-^-iicil  (■ertilicalc 
of  title.  Ill  niv  opinion  this  is  not  so.  The  iiiaintitf  is  iioiind 
to  I'stalilisli  aliiiinativciy  that  he  iia-  iiccn  (lainniiicil  Uy  the 
improper  u-r  ot'  the  certificate  of  tith'.  In  order  to  do  thi<  he 
mu-t  >ho\v  ih.ii   he  has  lieen  dei)rived  of  a  vahial>h'  estate  in 

the    Lllld." 

Where  the  pja  ii;  t  ift">  iiioi't  liaii'e  w  a-  reui-tered  to 
secure  a  pa>t  indelitedliess,  and  1»>'  an  o\c!'-ieht  the 
al)stn'.ct  furnished  showinji  the  i-e<j.istration  omitted 
to  show  a  lariic  prior  niortiiaiic,  the  plaintiff  hiiled 
t(i  olitain  jiidiiment  on  ihi-  .-core  auainst  the  assur- 
ance fimd.  foi'  the  rea-on  that  the  e\ideiice  did  not 
show  that  t'e  nioi'tiiaeor  had  an\'  other  -eciu'ity 
which  lie  could  ha\e  u.\\r\i  to  the  plaintiff  nor  that 
he  had  anv  e>tates  out  of  which  the  plaintiff  could 
lia\e  realized  had  he  taken  pi^oceedinsis  to  collect; 
in  other  word-,  that  the  evidence  did  not  >how  that 
the  plaintiff  had  sustained  any  peciuiiary  loss  by 
reason  of  the  faihiiv  of  tlio  retristi^ar  to  show  the  prior 
niortiia^e  on  the  .'distract.'' 

lint  in  .■ui  action  aiiain-t  the  rciiistrar  as  liominal 
defendant  lor  dani;eje-  foi'  omission  to  indorse  the 
plaintiff's  second  tnortuauc  on  a  new  certilicate  of 
title,  the  value  of  the  land  wa>  lrx(  d  at  a  hiiiher  sum 

"  Btackudl  V.  Dav!/.  8  \.  'A.  I.    I!    fJ'i. 

'»  Hall  V.  Rcgialrar  Yorktnn  L.  /;.  1).,  Hi  "A  .  1..  U.  otjS. 
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than  flic  iiiiii'ha-c  price  ;it  a  lurccd  sale  umlei-  a  first 
in()i'tfia<ic.  ilii-  iKii  hciiiLi,  c(iii<i(lerc(l  c(iiiclii>iv(' 
oviclcncc  of  the  \aiuc.  ' 

(v)  Damajios  caniKii  he  icciAcred  a^iaiiist  tJic 
assiiraiu'o  t'lind  in  an  action  lunuuhl  ai'tcf  six  years 
from  the  date  of  llie  dc|)ii\;ition  of  the  land  or  llie 
liftin^i  of  a  di-:iliilit  \-.  In  t  he  Au^lialiaii  jurisdictions 
tills  limitation  is  also  I )l;iccd  on  t  he  act i( ill  foi'dama^'(\s 
a^ains*  the  person  liaMe.  Such  i>  ii,,t  ilic  (•;,<(>  in 
Saskatchewan  and  AllMHa,  and  fnrt  Ik  rnioiv  i|iei-e 
is  nothing-  to  limit  the  liahilitv  c''  the  assurance  lund 
alter  an  imsati>lied  ivxeciition  aiiain^t  a  person 
primarilx  liaMe.  e\  en  thonuh  >i\  years  liaxc  elapsed. 
Still  further,  thi>  hmilation  doe>  not  appl\  to  the 
actions  ol  pei'Miii-.  sii>iainin^  loss  oi'  daniaiie  t  hrouiih 
any  onii<>ion,  ii'i-taLe  or  mi -feasance  of  the  reuisfrar. 
The  (late  of  '•(lepriwation  of  the  land"  i-  the  dale  of 
tllc  issu(>  of  the  certificate  of  title. 

fvi)  No  d.amajics  a.iiain>t  the  a>-ii!;iiice  fund  c.ati 
bo  recovered  1>>  rea>oii  of  the  lire.ach  hy  I  he  owner  of' 
any  trust  \\liether  expressed,  implied  or  construc- 
tive.-'' This,  of  coui-se,  does  not  in  an\  \\a\  infriniic 
upon  the  ritiht  ot'  the  c,  .^fni  //nr  Inist  to  enlorce  upon 
his  trustee  ohservance  of  the  trust  or  tor  damajics 
in  case  of  hreach  thereof,  which  riulits  still  exist'^as 
under  the  ueneial  law.  The  heiieljciaiy  can  always 
file  a  caveat,  hut  the  whole  scheme  of  the  Acts  is  to 
tli.-.sociate  trir<ts  entirely  from  the  ret>i<tr\-  office.-' 

(vii)  The  assurance  i'und  is  not  liahle  for  loss 
occasion. (1  hy  the  same  land  bein-i'  included  ui  two 
or  more  .tyrants  from  the  ("rown.-"  In  .\irstralia.  in 
such  ca.ses.  iIk.  actions  are  brouiiht  against  .such 
persons  as  the  juduv  m;i\-  dii-ect,  a.nd  this  is  tlic  pro- 
cedure  in    .Mherta.      In    >uch    cases    the   action    for 

•'  If,  lis  ,r,„!  .Iniins  V.  hifi'strar  ii,  ,„  ,;,l  „f  Land,  '."J  .\.  /,.  I,.  !,'    S    C 

"  h'lilii  1\,hi  V.  Davi  u.  !»  N.  Z.  L.  H.  I;{4. 

■^^,l.sk.    l.V.  (ai,    .Ml:.:    r.'I    ^^,,;    D,,,,,.    1(11  la). 

'•  S:i.sl<.  (iS;   .Vita.  47:    Doin.  T.".. 

=»S:i.sk.  15.5  (1));   Alt;i.  121;    Dom.  l(il  (h). 
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(l;it!iaji('s  iiKiy  \r  l)i'(iimht ,  hut  there  seems  lit  tic  scope 
for  such  nil  nctioti.  as  a  prior  claimant  (asdcruied  in 
section  M  of  the  Saskatchewan  Act  and  section  14 
of  the  Alherta  Act  '  ma.\'  always  i-ecoxcr  in  eiectment, 
wliile  the  claimant  in  a  su!)se(|uent  uraiit  i-  not  in  a 
position  to  claim  that  the  prior  lirantee's  application 
was  erroneous  or  t  hat  -ucii  prior  lii'aiitee  first  acquired 
title  thfomdi  fraud,  eri'or.  omi.-.-ion  or  mixle.-ciipi  ion. 

i\iiii  'i"he  assurance  fund  is  not  liable  in  any 
case  in  which  loss  lias  heen  occ;i^ioned  i)\'  any  land 
beinii  iiiclu<ied  in  the  same  cei'iiiicaie  of  liile  with 
other  land  ihi'oULLli  mi>descripl  ion  of  the  hound.aiies 
or  I'larcels  of  any  land,  unle--  ii  i-  proved  that  the 
p(  r-on  liahle  for  compen>at ion  and  damaiics  i-  dead, 
or  ha>  al)-~conded  Ifom  the  province,  or  has  lieen 
adjuducd  insolvent,  oi'  the  -herilT  ha>  certihed  that 
he  is  not  alile  to  reali/e  the  full  amount  of  costs 
awai'ded  in  an>'  action  for  compensation.'-'' 

"W  fonii     ill-criptinll     i-     whrlr     tlic     :i|ip!ic;illl  ,     iiilciidinjt 

to  (Ic-crilif  Hlack:icri'.  dr^crilic--  Wliiti.'icrc.  nr  -o  (li-ciiin's 
IMackacrc  as  to  iii.akc  it  include  \\  iiitcaiTc.  It  is  init  winni: 
description  where  ;iii  aii))lieant  correelfx'  dr^criiics  tin'  hnid  he 
is  a])piyinu:  for.  tlioniili  the  land  1-  nm  hi~.  It  i-  then  .-i  r:i-r  <ir 
no  title  and  die  ellicaey  of  the  ceitilir.-iie  oi  liHe  depi  iid~  upon 
<h(>  hdiiii  Jiili:<  of  tiie  npi)lieant ."  '" 

In  till'  case  of  misdescription,  the  riL^htful  owner  is 
not  harreil  from  reco\ crin^:  the  land  '  in  Saskatche- 
wan and  .Mherta.  and  the  nece-sity  t'or  any  action 
for  (lamaue,--  is  ii(d   apparent. 

(Hi   nilM'.CT  i.lAr,ll.ll\    I  d    fTNl). 

There  are  many  cases  of  loss  ,,|-  damaco  sustained 
in  the  ;idniitii-t  rat  ion  of  the  \('-  where  there  are 
no  persons  Irom  w  hoin  t  he  damaii(  s  may  he  recovered. 

In  such  ca.se  a  remedy  is  pro\  ithnl  ai;:ainst  the 

"  Sx-k.    !.">.')   (<■);     .\ila.    iJi.     I'xnii.    iiii    ir   . 

">  llniiiillii,,  V.  IrrdnU.  :>  S.  H,  (N'.S.W.i  .'){."). 

"S:i.sl<.   VM\if),    l;57  r.'i.  1:}S;   Alt:i.  lOH-',  H'J,   H'li;    Doiu.   112  (e), 
l.i:{  (_•),  1 11. 


ii 


Tfii:  \>sti!.\xrr:  iixn 


221 


(v.), 


fund  in  the  first  instance.     'I'liosc  persons  wlm  lia\c 
sucli  a  direct  remedy  a^iainst  tiie  fund  aic: 

lii  .\ii\'  pcfson  sustaininii'  loss  di'  daniai;o 
ihi'diiuli  any  (inii>-i(in,  ini>iakr  nv  nii^t'ca-anrc  of 
an\  (itlicer  or  clcik  under  tlic  system. 

ii'  .\n\  pii-iii  depi'i\-ed  of  an\  land  l)\-  tne 
reLii>t  I'al  ion  ol  an\  otlnr  pi  r-on  a-  owner  tliei'eof. 
or  hy  an\-  erroi',  omi,--ion  oi-  misdocription  in  any 
certificate  of  title  or  in  any  memorandum  upon  the 
same  Ol-  upon  llie  duplicate  tlieivof,  and  who  hy  tlie 
pro\isions  ol  the  .\ei  i-;  hariid  fidtn  lirinu;in<j;  nn 
action  of  eiecimcni  oi-  other  action  for  the  recoverv 
of  t  he  land. 

iiii)  .\iid  Iieiim'  in  eillier  case,  a  person  who 
is  harred  from  l)iiimim;-  an  action  foi-  the  reco\(r\-  of 
damaii,e<  as  i)i'o\ided  for  in  the  .\cl.  - 

It  is  not  eas>-  to  riiiidly  di-t  iniiui-h  helween 
"loss  or  danciLie"  on  the  one  hand  a'^l  "depriwaliou 
">!  Imid'  on  the  other:  Imt  it  would  >eem  to  lie  evi- 
deiil  thai,  \>\  a  recital  of  the  two  ,m-ie\-ances  of  loss 
or  dainauc  on  the  one  hand  and  deprix'alion  ol'  lantl 
on  the  olhei',  it  is  intended  to  avoid  the  effect  of  an 
.\ustralian  decision  in  which,  construini!;  the  section 
ol  the  \  ictoria  .\ct  corre-poudiim  to  l)Ut  slightly 
diiTerent  in  wordiim  from  sections  140  Saskat- 
chewan and  lOS  .Mherta,  it  was  held  that  the 
lo.ss  or  damatie  referreil  to  must  i)e  in  the  nature  of  a 
loss  of  an  interest  in  land  and  that  a  purely  monev 
]()->  eouhl  not  he  compensated  for.''  In  the  Cana- 
dian .jiuisdictions  there  is  now  no  reason  for  clainMn<;- 
that  once  it  he  ijroved  that  a  party  has  sulTercMl  loss 
on  some  m-oimd  comini!:  within  the  catei>;or\-  of  an\' 
om)-<inn.  mistake  or  misf(>asanee  of  an>-  of  the 
ohicials  of  tlie  system,  such  person  cannot  claim 
danm<;;os,  even  although  he  may  not  liav(>  reached 

■"  rnr  tiiis  ruu.-iiurui!U   cii    liic  .^ccilcjii   Ml'   Miiiri.-i  v.    iiintiiii,    J    i,rr 

1..   II    12.W. 
"  0<i;../i7i  V.  (lihbs,  S  V.  L.  U.  :i.SO. 
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tlie  point  of  liaviii'j.  ;ic(|uir(il  an  interest  in  tlie  land 
r('('()jinizal>l('  as  such  under  the  Acts,  or  ot'  haviiiii,  lost 
the  same.  For  exaniph',  there  is  no  reason  iosupi)oso 
that  a  person  pifcliasint;  land  on  the  >!i-eiii:lli  ot'  a. 
clear  ahstia.ct  and  ticneral  renistei'  certihcate  would 
not  he  al)le  to  hold  the  as<ui'ance  t'und,  iiotwith- 
standin;^  his  puichase  had  ncNcr  resulte(l  in  ;i  ic^is- 
tered  interest. 

'I'he  necessity  in  the  ea-e  ol  an  action  I'oi' 
i|e])ri\alion  ot'  land  ol'  the  retned>'  I'oi-  the  reco\c!'y 
of  the  land  heinu  barred,  and,  in  all  cases,  (if  the 
remedy  in  damages  heinji  haricd,  was  considered  in 
Morris  \.  lUiilhij,  ."^iipni.  It  was  there  held  that  in 
order  to  enalile  the  i)laiiitiff  to  recover  in  an  action 
for  daniaiies.  it  \\;is  not  necessary  t  hat  all  his  reniedii<. 
whether  (hi'i'ct  or  indii-ect.  should  he  harrcd.  and 
that  it  was  -ullicieni  to  show  that  his  j)rincipal 
remedy,  that  is  the  remedy  ;iuain-'  the  ret;isti'ar, 
had  heen  hari-ed:  and  there  it  wa-  held  siithcient 
that  the  I'eniedy  had  liceii  hari'cd  under  the  ticmral 
section  exemptiim  from  liahility  an\'  re:j,istrar  in 
res]iect  of  any  ad  /"*//(/  jidr  done  or  omitted  to  he 
done  in  t  he  exercise  or  sup])osed  exercise  of  t  he  jiowcrs 
jiiven  !•>•  the  Act.'''  It  will  he  oliser\cd  that  tho 
person-  who  ma\'  lu'inu;  an  acti(»n  aiiaiii.-t  the  fiuid 
directly  foi'  de|)ri\alion  of  land,  .are  the  same  |)ersons 
as  those  who  hy  the  preceding  sections  may  hriuir 
an  action  for  damaiics  in  certain  cases.  Tliat  action, 
however,  heinti  harred  hy  oilnr  pro\i-.ioii<  in  certain 
cases,  this  direcl  remedy  aiiain^t  the  a»urance  fnnd 
is  provided. 

The  iial)ilil\-  of  the  a-surance  fiuid  does  not 
require  hefore  it  may  arise  any  actual  culpable 
nejilijience  on  the  part  of  tli(>  r(>tiistrar.  lie  may 
have  rner(>ly  r(\nistered  (lo(uments  perfectly  regular 
on  their  face  and  in  rejiard  to  whicii  in  redsterinsic 
he  may  ha\-e  been   performiiiL!.  a   jmrely  ministerial 

''Sask.  -':!;    .Vila.  ll:i:    Dm,,.  ;i  1 ;    Man     I'.i. 
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act,  hut  if,  in.  tiic  result,  lie  has  rcjiistcrcil  doc  U'lcnts 
wliicti  -hould  not  have  been  rci>;ist('rc(l,  (lie  fund  iiiav 
Ix'lialilr       III  I'lthlic  Tnislrc  v.  h'((/i>inir  (ii  iKntl  of 
l.nii'l:'-  before  I  he  Coiul  of  .\|)jM;d  in  \eu  Zealand, 
lanil   properly   xe-^pd   hv  Law    in   the   puhlic   trustee 
had  been  jiran ted  lo  iiidi\idu;(!<  l>\   \(.id  (  io\-errior"s 
warrants.     The  land   had  liotten    into   the  hands  of 
IxDKi  Jidr  purchasers  for  \alue  who>e   title  was  un- 
inipeaehahle.      It  was  contended  that  as  the  district 
retiistrar  had.    .as    was    .admitted.     i,o    discretion    in 
action  upon  the  warrants  or  the  transfers  presented 
sul)se(|ueiit    thereto,    the    assurance    fund     was    not 
liable.      iJut    Ijlwards.   .!..    deliverino-    the    iudmnent 
ot    the    court    holdiuLi    the    fund   liabl.',   said: 

"It  i-  ()li-(i\((i  iiiorcovcr  that  criioii  Is.')  of  the  Act  ■■""■ 
'Icfiiics  certain  caM  ~  in  wliich  the  :v-iiraiicc  l'un,l  shall  not 
I'c  iiahic  for  compensation,  and  th.at  the  cases  <o  (irfincd  do 
not  nirludc  such  a  ca-c  as  tiic  present.  It  seems  to  u-  therefore 
plaiii  that  It  w.-is  intended  thai  e\ery  per-on  ulio  i^  (|epri\cd 
of  his  land  tlirouKh  tln'  hrin-jiny;  ol  the  same  under  the  \et 
and  the  issue  of  a  certificate  of  title  to  another  should  heenai>le(l 
to  i'riiifi  his  ;ie1ion  for  the  recovery  of  dama-ics  from  the  as-ur- 
ance  lund.  Tli.  m deine  o|  ihe  .\(t  i-  lo  provide  a  fund  for 
compensatiiiir  all  per^jiis  who  are  deprivcl  of  thiir  land  hv 
the  operation  ot  IheA.'l,  and  reason  and  justice  rccpiire  that  no 
nicditie.aiion  should  he  put  upon  the  r'i-hts  so  uiv.n  \shirh 
is  not  m  expire-s  term-  impo~r,l  l,y  the  -latute." 

I  he  detences  of  the  action  ai;ain>t  the  registrar 
a<  iioininal  defendant  for  reco\cr\-  of  daiiiaiies  pay- 
able out  of  the  assurance  fund,  are  .so  far  as  tliev  •"•d 


■  17  X.  z.  h.  ii.  ( 
*  Si'i-tjon  l.v 
N 


._!(.(     A.  ,'1,7.     (.'iJiripaic  /,.//,  i/  v.  Biinu    '.'S  \  .  I.    U   ll.'i 

•)  of  Ihi"  New  Zcaiuiid  .\<t  re;i(l.s: 
()  iMiseii  ;;I,:,1I  as  :i)l:iinst  thu  rcKi.stnir  doner.-, 1  or  tlie  a.ssur- 
.■incf  tun.l,  I)..  <ntill,.,|  to  rc.^ov.r  any  Kiealer  amount  tor  ciiMpcns.-i- 
tion  in  rcspct  of  tlie  loss  or  deprivation  .,f  .itiv  land,  or  of  any  estate 
or  imorcst  Ihrrem,  than  tlie  value  of  su.li  l.ui.l,  .slate,  or  uiterest  at 
tlie  tiiiieot  such  deprivation,  ti.Kcllicr  with  the  value  (.f  the  niessuaiies 
and  tenciMcnls  ,.r,.,-|,.d  there(,n  .ind  improvements  made  thereto 
KM  miy    prior  to  the  time  of  such  deprivation,  with  interest  at  the  rate 

Ol   live  iicr  ceiuuin   p,.,-  annum  lo  the  date  of  judu nt  recov.rod; 

",':.'".'■"■?■  !.'"'  ■•'^-^'ir".'"'*'  (""'!  f'"'   die-   lime  bring  shall  he  in.-.illl- 

be  paid  out  of  the  con 


4 


(•lent  to  satisfy  any  claim,  the  delicioncv  slia 

il  revenue  of  the  colonv.  and  sliall 
assuran 


Kolidaled  rev.'iiue  of  the  colony,  and  sluill  lie  a  first' iharKc'unon' the 
ce  fund. 
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the  saini'  as  those  (Icfcnccs  \\lii('!i  iiinv  he  raised  in 
case  of  action  for  damages  and  aiiain>t  the  rcjiistrar 
as  hnniinal  difcndaiii  wlirw  ilic  party  otiierwiso 
lialiji'  is  dead  or  canno!  i)c  found  w  itliin  tlic  province, 
and  which  i-enir(h<'s  ha\c  ah'cady  Iteen  fully  con- 
sidered.    'I  111'  liifi  iices  are: 

(i)  Where  the  land  it<elf  ha<  l)een  recovere(l 
or  is  recoverable.  A'.c  hijpnlh,  si ,  in  case  of  tin'  pro- 
ceediniis  under  discussion  this  is  not  possihic. 

(iii  \\  hei'c  dania'^es  can  ln'  recovered  li'oin  the 
person  who  caused  the  ]m^>;  thi-  defence  -iinilailN 
is  not  a\ailalile. 

(iiil  W  liel>-  the  lo>-  \\\\<  lieeli  cau-ed  of  coiltl'i- 
huied   to  li\    the  o\\  ne|'">  neiiliuence.       Thi^  delence  is 

full\'  a\ailal)le. 

(iv)  Where  no  actual  dain;iLie  of  a  !iioiie\'  \alue 
ha^  been  sufTefeil.     This  defence  is  also  available. 

'  \- )  When  the  action  is  l)i-oiinh)  more  than  >i\ 
V  'ars  from  the  date  of  depi-i\at ion  of  tlii'  land  or  the 
iiftinti'  of  the  di-abilit\-,  Thi-  defence  i<  available 
in  case  of  depi-i\ation  of  land,  but  ;'|)i)are!itl\-  not 
available  in  ca-e  of  lo>s  or  daniatic  sustained  thfouiih 
any  omission,  mi-take  or  misfeasance  of  the  ollicials. 

Defences  \  i.  \  ii  and  viii,  (mti  .  are  al>o  axailable. 

(ix)  There  is  further  in  the  action  nii.ain-t  the 
registrar  for  recovery  auain.--t  the  fiuid  iliicct.  the 
re(iuirenient  that  notice  in  writinii  of  e\-ery  such 
action  and  t  he  cau-e  thereof  .-hall  be  served  upon  the 
attorne\'  ,i;cneial  at  least  three  calendar  niotiths 
b(  fore  the  eomtnenceinent  of  the  action,  and  failure 
to  serve  suca  a  ;.  'ice  if  ;i  defence  to  the  a.ction. 
In  the  pleadinu-  it  must  be  <li<tinctlv  alleii'eil  that  the 
action  is  i)roimht  under  the  statute  and  tiiat  the 
act  comjjlained  of  was  done  contrary  to  the  pro- 
visions of  the  statute.''' 

I'pon  the  ])ayment  of  any  such  claim,  the 
amount  paid  oui  on  accouni  oi  any  person  may  be 

"  Wilson  V.  l>istrict  Rigistrar  Winniptg,  'J  Man.  1-.  U.  'Jl.'). 
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rccovcrrW  iV,,i,i  hj,,,  ,,r  hiv  ...tatr  l.v  aiticn  aiiainst 
his  pergonal  ivpivscmaf ivi'  in  the  name  of  thclviris- 
trar  ami  i)r()\  i-ion  i^  made  for  s[)cc(l\  iii.liiiticnt  and 
issue  (»f  cxcciitidii  111  the  caM'  of  al)>cMn(|(  r-.  ' 

c.  Liability  of  Assurance  Fund  m   ''anitoba. 

Al'trr   ali(  iiip!iiiL>    In    <ci    out    in      ,.iii('     -<iri    .,r 
"i-dc/ly  I'ashion  liic  inirica.'i.-.  ,,|   ih,.  i!iic|,in<MV  (m 
ail   attack  oti   the  a»iiraii(v   t'uii.l   in   >a^katc|ii\vaii 
Y      '■'•'    ■""'    ''"■    l>"niiiniui.    it    i-    >.)iiiculiat    of    a 
l>l':isiiiv  to  liini  to  tiic  comparative  simplieitv  of  ihe 
>clieme   ii„.!<r   ih.    Mnnitol.a  Act   isection>-  I  Hi- !  ,-,,-,i 
Hi>t.   .1    ^lioiiM     |„.    ,,n|,.,|   t|,;,i    |1„.  scheme    II,   that 
Acl  (iocs  not  depend  in  any  wav  upon  aii\   primarx 
statutory  nuhl  to  dama-es  auainst  anv  other  iierx.n 
W  here  I  lure  is  anv  such  rijilit  to  damatics  on  ordinar\ 
principle-.  ..|  lav,,  theiv  i-  noihiim  in  the  Act  to  take 
away  such   riuhi    from  any   peiMin   iniured,   l,iii    the 
scheme  ot   the  Act   i.  simply    that   ulien^   anx    poon 
Jias  siitlered   los^  or  daiiiaiie  or  depiix  at  ion   of  land 
throniih  and  l.y  ieaM,n  .,f  ilie  operations  of  th<'    \ct 
h''   nn>    nrover   hi<  dama-.  <  auain^f    the  a»urance 

';''•"'    r    '"'''.-,'"    ''"•■''""'     ''"■    '•'■^i-'i'"-    a^    nominal 
;'';';■"<'•""•       Hie  per^on>  uIm,  niav  l„in,.  ,lie  action 

i  Any  person  sustainint;  |o>^-  or  dann-e 
throimh  anv  omission,  mistake  <ir  mi>t'ea>ance  of  the 
di-~lrict  r.-i>trar  i  which  \v<nild  include  anv  deputv 
ofhcial  or  clerk  in  his  ollic..  tor  wIiom.  act-i|,e  n-ris' 
trar  is  responsible  ^  in  the  .  xecuti.Mi  o,  ]„.  .lurir^ 
under  t lie- Acl. 

(ii)   Any  person  deprix..,!  of  anv  land.  mort<.a'r,. 
mcunilH-ance.  or  of  anv  (-late  or  interest  theivinr  ' 
a)   Through  tlu'  hriniiiim  of  the  same  under  the 


a 


...1,, 


new  sy.stoni.  oi 

(b)   Jiy    the    rejoNtra-tio: 
as  owner  of  such  land,  mort-aoc"  or  incumhrance.'o 

'"SiUsk     1,;,    II.-,;     Alt:,,    lil:     1),„„.    1,-,,|,    ,-,, 
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((■')  I'v  any  ciTor.  oinis.-ion  oi'  iui>(l('-cr:pti()ii  in 
any  (•crtilicatf  <>t'  title,  and 

((h  Wlio  in  any  ra<c  is  by  thS'  provi.-ions  of  tlie 
Ad  barred  or  in  any  v  ay  i)ic(liided  t'foiu  !)!in!.',ins 
an  action  ior  the  rerovery  »if  >ucli  land,  niort-iauc 
iticun.brance  Of  intei(  st  therein. 

It  i<  not  oi)eu  to  the  re,ii,istrar  to  plead  that  the 
loss  was  >uneri  d  lliiou.tih  lh(>  iraud  or  wron^lul  act 
of  sdine  oth(f  ])ei>on.  l)Ut  in  such  case,  or  in  case  llie 
Ic-s  has  h((ii  riilTei-ed  jointly  throuah  the  lrau(l  or 
WTonjifid  act   of  >oine  other  person  and  tlie  omission, 
inistalNC  or  ini>lea>ani'e  of  the  district  re^;istrar.  then 
the  action  is  lunu-ht  l»oth  auainst   tiie  rei:islrar  and 
sucli  other  peix  n,  and  in  that   ca<e  jnd-jnienl   shall 
not  he  entcnd  ai'aii>t   the  district  ivuistrar  until  it 
be  ascert;iin((l  that   the  money  car. not   be  made  ()Ut 
of  the    o,Hi(ls  or   lands  of  such   other   person.     TIk; 
scheme  of  this  Act  was  evi''   "tly  adopted  from  the 
scheme   of   the    New   Zealai.      Ac',    whih'    the   more 
c<  nip!icated>cli.  ineof  Saskalcheuan,  Ai'  ertaand  the 
I)en>inion  corr( .- j'onds  rather  closely  v,ii.,  the  scheme 
in  New   South  Wales  and  some  other  of   the  Austra- 
lian jui'i-diction.s.     The  pre.-^ent  -ections  of  the  Sas- 
katciiewan  and   Alberta    Acts  apixared    ahnost    n  r- 
hatiw   in   the   .\biiiitol)a   Act    uj)    to    the    revision   ()f 
l<)(i().  when  the  simpler  -clienie  of  the  pre.-etit   Mani- 
toba Act   \\a>  introduced. 

While  tin  Act  -:iys  that  the  per-ons  mentioned 
may  brin^  an  action  for  dama'ies,  tlure  is  nothing 
in  th(>  Act  to  neirative  the  riiihl  of  ih''  rejzistrar  to 
rai.se  ordiiiar\  tlefences  in  an  action  for  damau;es, 
so  that  the  principles  of  the  defence-^  already  referr(Ml 
to  are  a\ailable  in  Manitoba.  The  defences  so 
avuilab'<'  are: 

(:)   'I'hat  the  land,    liorliiatic  or  incumi)rance  of 

wliich  the  per>oii  is  deprived  ma>-  itself  l)e  iccoxcred 

(ii)    The    neiihiitMice    of    the     pi  r>oii    sustainiiifi; 

1  •  »  1-     ,  1  I  1  i  .      
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niciiinl»i';iiicc.  ruder  this  Iicndiiit;  in  addition  tliciv 
is  the  statuidi'v  ncfdiiivncc  cstaldislicd  1)\-  section  l.").'}, 
wliei-ehy  ii  is  a  l»ai'  to  the  luin^inv,  <'f  an  action 
ai:ain.-l  thedisirict  ivuistrar  that  the  phiintiH"  or  t ho 
person  through  whom  he  claims  was  seized  wnder  th<' 


pro\i>ion~  ol  tiie  Act  wit 


1  not  ice,  or  not  heniu,  si 


with   noti 


■rvcd 


(•('.   tiad   Isnoulediic  tli;ii    the  disti'ict   re<ris- 


trai-was  alioiit  to  iM^iim  tfie  hcid.  in  ropect  to  which 
the  action  was  i)roimht ,  under  t  lie  Act ,  or  was  about, 
to  -oininit  the  act  tlii-ouiih  which  the  phiintiH' chiini.s 
to  liaxc  iieeii  dainnihed. 

ic    statutory    period    of    limitation     is 


(in 


t(|n  yeai-s  from  tl,e  date  of  (iepii\ation,  or  in  tli(>  case 
(if  di-a!)iHty.  within  hve  years  from  the  liftiiij;-  of  the 
(hsaliihty,  whi'-he\cr  shall  he   the  hit 


('i\ 


iV 


X 


otici'    of    action    and    the    cause    thereof 


must    he   >(i\-ed    on    ;h( 


le  disti-ici  i-eurstrar  and  the 
;inoi-ne\- n,.,„,|.;,i  .(t  1,,.,^,  one  eMiendar  month  before 
the  ItrinLiinii  of  thi' action.      (Section   I17.i 


\  '   d'he  disti'ict    reni^trai'   shall   not 


under  an\- 


circum-tanc 


be  Iiabl(>  ior  an\-  loss,  damage  or 
(iepii\ation  occasioned  i)y  the  bleach  b\  a  reuist(>re(l 
owner  of  an\-  trust,  wiiether  expressed,  implied  or 
eonstrucii\r'.      (Section  b")l.i 


i'   That    I 


HI  actual  dama<iv  has  been  sulTered 


'ro\ision    is    also    made    I 


>v    section     \'y2.   and 


rei:iilail.\-  acted  upon,  wherebv  the  provincial 
treasurer,  ii  s.ati^lied  that  the'claim  for  lo>s  or 
dama<ie  i.-  a  tair  and  reasonable  one  and  upon 
'■''i'l'i't  ol'  ill'-  attorney  ,n-enera|  and  the  renistrar 
;ien(r;il  and  the  di.-irict  reiii-trar  advisiii'j:  such  pay- 
iiicnl.    ni;i\     pa\-    such    el    ' 


liiaiii!ill 


um    without    putiiiiu,    the 


lie  iiece.s.si(\-  ot  a  loiiii; 


i!  ac!  ion. 
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s<  28.  PURPOSE  AND  INTERPRETATION. 

Tiic  iii-truinci'.t  i>\-  wliirh  iTuist('r('(l  dw  in'i-.-liii) 
is  ii;i>.-<'(l  \(iliiiitaril\  troiii  one  |)(  I'soii  to  aiiotlicr  is 
tiic  tran-lVr.  'r(ii<  iii>!i'uni('iit ,  i)r()l»al)l,\-  niorc  than 
aii\'  other.  i>  I'h;'  icri-tic  and  tx'pical  (if  tli<'  essential 
feature  ut'  the  'lul'iviis  >>-tel,i  i>l'  I'ea!  pfopeilX'  hiw  , 
and  of  the  chaiiiie-  made  in  the  law  of  I'cal  i)r(»i)('i-ty 
and  of  eonve>  anein^  1)\  the  'roirens  Acts.  It  is 
■•an  instinnient  intro<hieed  l)\  the  Aet.  ar.d  would 
not  apart  fioni  the  .\ei  ha\c  I.een  >iiiiicient  to  i)a>s 
any  title  in  the  land."  All  the  (■oni|)li('ale(l  aceiinui- 
lation  of  law  eoncei-niii'i.  liie  deli\-ef>-  of  seism,  uses. 
(■()n\(\\  a  Mciiiij,  \\ocd>  and  limit  at  ions  of  estate,  is  wi|)('<l 
away,  .and  the  law  of  tran-fef  of  real  [noperty  assimi- 
lated to  that  of  the  ii-;m-ler  of  per<onal  properly 
as  neailv  a>  the  .aclual  aim  pei'matieiit  difference 
lietween   the  two  cla>se-  of  property  permits. 

\\  liilc  the  Torrenv  Act-  on  the  one  hand  do  not 
pidh\ss  f()rrnall,\-  to  abolish  "estates'  in  land,  the 
fundamental    Itasis   of   the    laiiilish    common    law   o1 


li,  l< 


I     r.lT    1,.   I{     lilt,  :il   IK^i     171. 
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real  property  basod  on  the  feudal  system,  aiid  while 
they  still  refer  to  sueh  estates,  ('([ually  often  they 
icfer  to  dealing;  with  the  actual  land  itself  as  if  under 
a  system  of  allodial  ownership.  In  Manitoba 
aceordinti  to  the  inter|)retation  section  2  la)  "land 
means  and  includes  land,  messuat^es  *  *  *  of 
every  kind  and  description  w  liati'\'ei'  the  estate  or 
interest  then  in  may  be,  or  whether  leual  or  ecjuit- 
able.  '"  *  *"  Hut  in  the  body  of  the  Act  no  care 
is  taken  to  distin<;ui^h  Ix'tween  "land"  and  "an 
estate  in  land,"  as  for  example  section  S!l.  which 
speaks  of  "every  instrument  transferrinii  an  estate 
or  interest  in  land,"  while  in  section  7.S.  the  expression 
used  i>  "land"  sinii)l\-.  In  the  other  jui'isdictions 
ihewiird  "land"  nieaii>  "lands.  messua^-e<  *     "*' 

iinil  e\(iy  estate  or  inteicst  therein,"  and  no  care 
is  taken  ihrouiihout  theAcis  to  distiiiii'uish  between 
the  actual  land  and  an  estate  therein.  In  .all  the 
Acts  use  i>  made  of  the  expre>>ion  absolute  owner," 
which,  literall\-,  is  onl>'  ;ipplicable  to  a  system  of 
alliMlial  ow  Men  hip  ci)i  i-e<p(indinii'  to  the  ownership  of 
personal  p'cixTty.  Thus,  in  Manitoba,  an  assijrnee 
is  deenied  to  be  the  "absolute"  owner  of  the 
land  (section  12()i  .and  in  the  other  jurisdictions  no 
entry  of  trusts  is  to  be  made  ujjon  a  certificate  of 
title,  but  the  trustees  .are  deem<-d  to  be  the  "ai)solute 
.111(1  i)eneficial  owners  of  the  land"  for  the  purjiose 
of  the  .\ct.-  ( 'on-isten'Iy  with  this  evident  inten- 
'ioii.  if  not  actual  leiiislation.  to  approximate  the 
law  of  peisonal  piopeHw  the  ManitolSa  Act  provides 

section  7!)i  that  .any  icjiistered  owner  of  land  may 
ni.aki  M  \ali(l  tiansfer  to  himself  jointly  with  any 
other    person,    and    re^iistered    owners   may    make   a 

\aliil  ii'aiisfer  to  one  of  their  munlxa',  either  .solel\' 
or  jointly  with  som(>  othia-  person.  In  the  other 
jurisdictions,  although  there  is  no  correspondi.ifi 
delinite  enactment,  sued  a  right  in  owners  and  joint 

■■  tiimk.  d' ;    .\II;l  17,    Duin.  75. 
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o^\  !i(M-s  IS  properly  assiiiiicd:  and  Un-  the  same  reason 
words  of  limitation,  so  essential  undei'  the  old 
system  to  define  the  estates  passed  to  a  inantee.  are 
entirely  nnnece-sary. 

The  tatutory  instrument  of  transfer  is  in  form 
nothiim  !:i  i  a  (|iiit  claim,  as  ,-aid  1)\-  Kichards.  ,].. 
in  the  ( 'mil  I  of  Apjieal  in  Manitoha:' 

"A  Ki:iiit  under  tiir  old  sy-triii  witli  .-ucli  words  of  d(-iTi[)- 
tion  would  lie  oiifv  ;i  (piit  chuni.  I  know  of  no  ruic  of  law  hy 
wliich  iIkv  -hoiild  I'l-  liitimnlU-  inti  i  pr(  t(  d  wlnii  lontaincd 
in  a  \\i  .il  i'lcijiiTly  Ait  n.-m-fci'." 

So  far  as  a  transfer  under  the  system  is  more 
tlian  a  (|uit  claim  it  is  liy  \irtiie  of  specilie  pi'o- 
visions  ill  the  Act.  it  i.-  not  to  ]<•■  construeil  as  a 
d(H'(l  of  land  under  the  old  system.  I'or  example. 
it  does  not  imph   ;in\-  coxcnant-  for  tide.' 


v<  29.   OPERATION  OF   TRANSFERS. 

'I'he  only  p-ei'^on  whose  transfer  is  retii.stei'ahle 
undei'  the  .\cl  is  the  registered  owner  of  the  land 
uitetidi  (1  to  he  transferred.  !i  is  a  common  practice. 
;ind  il  uould  seem  unol),iec!i(»nal)le  in  principle,  for 
a  si;itii!or\-  i|istr!iment  to  he  executed  hy  a  person 
who  ha-  not  yet  Itecome  the  proprietor  of  the  lan(h 
as  where  a  purchasei'  executes  a  mortu,a,U('  Infoi-e  his 
own  tran-fer  is  retiistert-d.  inlendiim-  that  transfer 
and  mortiiafic  ^hall  he  reuistered  simultaiieoiisly. 
It  would  appear  thai  as  the  form  of  traiisi'er  re(|iiires 
that  the  iiaiisferor  sli.all  represent  that  he  is  the 
reuistei-dl  owner  of  ihe  estate  or  interest  ahoiit  to 
he  transferred,  -uch  ti'ansfer.  if  the  transferoi'  is  not 
the  reuiMered  ownir  at  the  time  of  execution  hut 
sul)se(|uently  heconies  such,  may  i)e  said  upon 
presentation  for   rcL'i- ir.at ion   to  operate  hy  estoi)pei 

'Man   SO;   S:i.sk.  7J;    Dcni.  ?!l;    Alia,  UMIC,  ,•    \i)    5  ;{ 
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and  be  tlici-cforc  valid.''  In  ("nnnlrn  v.  A fniahli'  a. 
traiislVi'  was  executed  in  July.  l'.»().{,  ],ateiit  was  not 
issueil  and  I'crt iiicate  of  title  lii'anted  to  the  traiis- 
t'ei'or  mil  il  .Manli,  I'.MII,  i)ut  no  siitii>;e.stion  was  niadc 
hy  the  ImiH  ('ftiiit  of  Suskalcliewan  that  this 
constituted  any  olijeelion  to  llie  Nalidity  of  tho 
transaction.  e\ce]it  tlial  the  t!';ni>feree,  taking; 
hefoi'e  t  he  land  came  luider  the  Act  hy  the  issue  of 
paleiii,  did  not  obtain  the  ])rotection  of  section  102 
of  77m   Laud  'I'iilis  All. 

The  \ie\v.  baseil  upon  a  very  literal  int(>rpr(>ta- 
tio.M  of  the  Acts.  \\hei'eh\-  tlie  pa<^int;'  of  the  estate 
for  all  purjjoses  lies  not  in  the  e\e<Mnion  of  th'>  instru- 
ment of  a  ti'ansfer.  hut  in  tlie  registration  of  it,  has 
le(l  to  a  holdinii  in  a  (Queensland  case'  to  the  (>tTect 
that  at  iea'-t  a>  against  a  vohuiteer.  the  Iransferoe 
was  not  entiiled  to  have  his  transfer  rcLiistercd  where 
the  transferoi'  had  died  before  presentation  for  ro<;- 
istration.  i^.it  in  \  icioria  it  wa>  held  that  a  transfer 
executed  by  the  transferor,  but  not  ictiistei-ed  before 
his  deatli.  ua-  nexci'theless  valid,  and  pa>sed  the 
estate  in  the  l;iiid  to  the  transferee  upon  rcLiislra- 
tion.  '  "'rhe  view  that  the  death  of  the  transferor 
aftei-  authorizinii'  tiie  cliaimc  of  pi-oprietorsliip  on 
\\\v  register  is  i p.-n  fnchi  to  anmd  tlie  authority  thus 
jliven.  possibly  for  \aluable  consideration,  seems 
liotli  iiicuii\ -uieiit  and  l)\-  no  means  a  neces^arv 
cons(  (pH'nce  of  the  reiiistration  pi'inciples  of  (he 
system."  '  In  \ie\\  of  the  I'cpi  ated  holdinsis  of  tho 
(,'anadian  court-  that  an  iim'e<iistered  in-;trmnent 
does  create  I'l^hts  in  the  iransferee  against  the 
transfei.))-.  and  especiall\-  in  Maniioha.  where  (he 
"riiiht  to  re-istration"  is  the  statutory  effect  of  an 
unr(>tii.-terei|   statutory    instrument    (section    '.)()),    it 

•  Mati.   SO;    S:i.sl<.   7.';     Doni.    7',»;     Alia,    I'm;.   .•.    l;)    S  :5-     \nuncan 
MhIIv.  McMiWui.  HI  Man.  I,    l{.  !»7,  al  i,  ,....  101 

'  1  U.  W.  It  MS;   !<»  W.  I.   U.  UK). 

•  Hi  SUnuir.  0  I.).  L   J.  lis. 

'  Til  nay  V.  HiilJiifHii'j,  y  \  .  1.,.  K.  l.'ij. 
'"  HogR,  page  <)\7. 
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would  appeal'  iiiinaxiiialilc  to  iiold  tliat  tiicsc  rit;hts 
oiico  coiitcn-cd  arc  taken  away  from  the  holder  of 
the  insfnmiciit  merely  l>y  the  death  of  the  maker  of 
the  instrument. 


j  30.  INTERESTS  WHICH  MAY  BE  TRANSFERRED. 

The  transfer  is  a  tlexihle  instruineiu.  \\  iiil(« 
imlcss  a  e,,iiti;,iy  intention  is  expressed  it  operates 
as  transferrinu  all  the  intei'ot  wiiieh  the  transferor 
has.  iic\-erlheless.  if  specifieall\  stated,  a  less  interest 
muy  l)e  transfei'red.  exceptini;  onl\-  a  fee  tail.  A 
convcNaiice  under  the  iicneral  law  eons'eyed  only 
such  intere>l  as  wa-  >taled  in  the  e(iii\ cxaiiee.  .\ 
jii'anl  to  .\  under  the  i:eiier.:il  law  ui\es  to  A  a  life 
estate  onl\-:  a  traii-fer  to  .\  under  the  Torrens  A(  t> 
(■onve\-  ai;  the  iiilere-i  the  tran>leror  has,  uhieli  is 
usually  a  lee  -impje.  To  e(iii\ey  a  life  e-tale  special 
words  niu-l  i)e  nxd.  TIk  >e  \\i>n\-.  would  not  he 
necis.-aril>  or  e\-en  pi'opeiiy  the  haliendimi  clauses 
and  technical  woi'd-  u-ed  in  a  con\-eyance  under 
iiciieral  law.  Inii  would  >imply  he  the  ordinary 
col|o(|uial  hut  accural*'  phra-e>  iiece-sir\-  to  couNcy 
the    re(iui!-cd    ineaninti,. 

j  31.  DISTINGUISHED   FROM  CONVEYANCE. 

A  diMinction  h;.s  hecn  drawn  Ix  twccn  a  transi'cr 
uiidi  r  ihe  >y>ii  iu  and  a  eon\-eyanc(>  under  the  jienera' 
law    in  thai   >uch  a  conveyance  is  the  creation  of  a 
new  e-iate  rather  th;in  merely  dii'  pa--in^-  from  one 
pcr.son  to  aiiolhei'  of  one  alread\-  in  existence,  as  is 
/>n'NHi    f,:lr     a     ii-ansfer.       -Xot  w  it  liMandinu     that 
con\-eyance  hy  w;i\   of  Mih-infeiidai  ion  can  no  lon-cr 
he   made,  the   ordinary    foi'Ui   of   coiiV(nance   of    fee 
simple  does  not   purport    to  pa>..  the  whole  estate  of 
'  ic  ahenoi-   lo  ihr  .alieneo,   hut    rather  to  confer  on 
the  alienee  an  cH.ate  in   the  land,   that   is  an  estate 
simdar  to  the  estate  luh!   jp.   ti,,.^., ,...:,  \.......:\  !,.,.   .i,.. 

alienor."     The   transi(r  under  the   sv.stcin.   on    tl'i'e 
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ofli-r  hand,  is  nothing  but  a  suh.stitutiun  of  the 
ahcncc  in  place  of  the  aHenor,  ii  ihc  same  manner 
as  in  case  of  transfer  of  personal  property.  The 
Acts  recofinize  this  distinction,  hut  provide  never- 
theless that  the  transfer  is  to  he  the  instrument  for 
the  creation  of  aii  int  rest  as  well  ;is  tncrely  for 
transferrir  -.  .-Section  7,s  of  the  .M  Mutoha  .\ct"  pro- 
vides thai  the  transtVr  .^hall  c.ntain  an  aectu-ate 
statement  of  ihe  estate,  interest  or  ea.sement  intend- 
in<>-  to  he  (ransfrmd  or  inahd.  Section  71  ,,f  the 
Saskatchewan  Act  ].rovi(les  that  when  land  is 
intended  to  he  tninsf,  rr< d  or  anv  riuht  of  way  or 
<'tlier  ea>enient  is  intended  to  he  ei-eaied  (,r  trans- 
t'M-ed.  the  transfer  >liall  he  u.<ed.  .-ind  section  4N  of 
'he  Alherta  .\ct  is  the  same  as  the  Saskatch.;  wan 
Acr  Tlir  tiraiit  of  an  eaxiiient  i-  nece.s.^anh-  the 
•  ■reation  of  an  interest,  as  the  law  doe>  not  iee(")y;nize 
the  existence  (.f  an  easement  where  the  oun.T  o?  tlie 
••""'l'i;i>i'  and  sei-Ment  teiienieni>  ;ir.-  the  s;Miie 
pyr.sons.  This  has  heen  clearly  laid  down  hv  the 
<  "otu-t  ot  Ai)peal  in  Ontario  in  tlie  fondwini;  lanuuaiie: 

•■Tills  secin^   1(,   imply    lli,-,l    ihr   u;,v    IkhI    m    -,uilc    w,y     ni 

liKinc-ititiinc.  coniiiiurd  to  cxi-t  <luriiiir  tli..  uiiitv  of  owiKTs'liip 
.111(1  |)o~se>sioii  which  continued  down  to  the  .l-itc  of  the  hi-t 

"""'" ''  "'i'.V^'''''-      '•""••     ''^'t  l)osition   I  ,■,.„,  l.nd   no  t^,,,,.',!.! 

in  or  out  of  7//c  Lnn,!  Till,..  Art.  *  *  *  .\  rii;ht  ..t W,v  i. 
an  ejiseiiicnt.  and  .•m  eaMinmi  iv,|nin-.  \,>v  it-  i'-nfeon-t  ruii  i,,n 
a  ilonnnant  .and  -ervimt  tenmicnt.  a  condition  wliich,  of  cours<- 
doc-  not  exist  uiiciT  the  whole  is  in  one  hand."-' 

lor  the  creation  of  a  riiilit  of  wa\-  or  an  ease- 
ment, the  turm  of  transfer  j.roNided  In-  i],,.  A<'i  is 
the  proper  in-^trunient,  ]',y  t  his  u-e  of' th,.  transfer 
lorm  insituiiients  commonly  known  ;is  party  wall 
agreements,  which  in  essence  are  nuiiu;il  'grai'its 
ol  easements  hut  whieh  in  the  ordinarv  forms  m 
u.s(>  do  not  niake  th.at  fact  aitpaivnt.  can  ohtain 
actual  reuistration  instead  of  reuivi  i  ation  h\-  w;i\-  of 
caveat  onlv. 

^^Mc('lclla)iy.l'nwaDS/i?i'Lum!MrCo.\7j'>   I.   H.  A:.    IJ  i  i    W  ,  I!    t7.i. 


'::!t 


cwAniAN  r<ii!i;i:\s  s^sti'M 


§  32.  DISTINGUISHED  FROM  DEED. 

A  tr:ui>tVr  is  ii.tt  u  deed  iioi'  iln  tlic  .Vets  profcs^ 
fo  ,tii\('  it  the  ctTcct  of  one.  In  all  the  Australian 
jiirisilictidiis  statiit(ir\-  itisti'innciits  ai'c,  uinni  r('<!;i.s- 
tratioii.  iiixcii  the  clTcct  of  deeds  under  seal  l)et\V(Mn» 
the  parties. 

"rpon  i'ri:i-i I'.itidii,  (■\cr\'  iii-tnmiriit  iciwii  in  ;iiiy  of  the 
several  l()i'in<  in  I  III- -cliiilulr  licrt  to  *  '  *  ^liail  hr  drcincd 
to  lie  (  ml  ()( lied  in  I  lie  itni-lry  Imok  as  i)art  and  p.arccl  tlicrcof, 
and  such  in-lninifiit  when  sr  lonstructixciy  einliodicd  .and 
^lamiiid  uitii  the  >cal  ol"  the  nuistrar  ^fticr.al  sIkiU  havf  the 
(■nVit  iii  a  di  I  d  dul\  i\ii  iilrd  I'V  llif  jiaity  -ifxninii  the  ^ainc." 
Nt'W  .-iiMih  Wall-  Arl,  I'.IUO,  Miiion  '.'A')  i  1;.  Similarly  New 
Zcalaml. 

"So  -oun  a^  a  iiu  inorial  tlicrrof  ^hall  liavc  liccii  cntcrcil  in 
tlic  rciii-t(i'  I  (  >k.  t-\r\-y  in>trumi  nt  drawn  in  any  of  the  sew  ral 
form-  pio'.idrd  in  tin-  sclicdulc  lirrcto  *  '  '  shall  create 
and  imj  i)-c  the  like  olilination  on  the  per-on  -ii^iiiiiii  the  s.aine. 
and  loi'  till'  like  peiiod  (j1  time  a-  it'  the  -auie  had  lieeii  -ealed 
and  deli\  ered."      (Jlleen-land   Act.    IMil.   -ecliono."). 

"i;\(r\-  in-triinient  -hall  when  reiii-tei-ed  *  *  *  iia\c 
t  he  el'lect  ol  a  lid  he  dei  Ined  a  11(1  t.akeil  lo  he  a  ileed  dill>'  executed 
l'\'  the  paitie-  who  ha\c-  -iniud  the  -aine.  "  South  Ail-tralia 
.\(  t .    I'-^li.   -ecI  ion  .'i7. 

'■r.\eiy  traii-ler  or  other  iii-trument  -li.all  he  deemeil  of 
the  same  elhc.acy  as  it'  under  -eal;  and  when  siiined  liy  the 
pro|)rit  lor  and  reui-teied  -hall  he  \alid  .and  ertectiial  a-  a  deed 
dul\    e\..  iihd."      \ictori,a   .\ct.    Is'.lll,  section  '.•_'. 

Nil  -iieli  la  I iiiuaiic  appears  ill  t  lie  ( 'anadian  .\ets. 
the  iilijei  t  in  \ie\v  heintr  left  to  he  aeeoinplished  /iro 
tiintii  liv  I  lie  ordinary  provision  that  iipoii  reiiistra- 
tion  the  11,- i  I  iiiiKiit  shall  create,  transfer,  siu'render, 
(eh.'Uiie  ori  disehaiiic  the  i  land  or)  lien,  estate  or 
interest  therein  inentionetl.' '  The  instnunent  haviiiii 
thus  1)( en  ei\(ii  iis  full  operation,  no  (|Uestion  ari.scs 
as  to  whetiier  aii\  of  the  law  iieeuliar  to  deeds  as 
distinct  ironi  ordiii;ti\  writina:  under  hand,  has  been 
incoi'porati  d  in  the  s|;itiitor\-  instrunuMits.  In  the 
Canadian    jurisdictions    they    are    not    deeds    eith(>r 

noillt'O     t\]'     ■ittor     I'l 'II  I  <t  I'.i  f  ij  ,lk        iwi».     iif/i     tiwn-     i»»      .i»»T     n-.ll* 

- ^••!      HI'       t  iiv',      iiiLtit^       tttiy 
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)y  mi|.iicatioii  or  olli-'rui^,"  tiiadc  Mich,  consciiucnlh 


tlic\ 


arc  hot    to 


of    the    nil 

iiistriinicnl>  ha\-c.  1 


t)<;  iiilci'prctcd  or  con-inicd  \)v  ariv 


f's    applicahic    to 


deeds    oiil\- 


^atiitorv 


io\\('\cr,  e\(ii  III  decisions  ot'  tl 


hij-liest  courts,  as  in  (;,h!,s  v.  M,ss,r.  I 


ic 


to  as  "deeds."      Ot'  the  A 

It   has  hceii  said  that   "in  tlie  absence  o'  anil 

would   he   inipossihle   to  la\-   doui 


conlideiu'c  as  to  I 


■en  reh'rred 

ii-tialian  law   on  the  point 

iorit\-  it 

1   a   rule   uiih   an\- 


fieiieial  law  would  depend  h.r 


low    lar  a  stipulation  wlii 


el!   under 


Its  (dlicac\-  upon  licit 


,       I-      ,    .    '     ""   ""    o.^  enicac\    upon   licill"; 

<'iiil)odied  m  a  doeunieni   under  seal  W(')!i'd  he  valid 


IS  contained  in  a  reuislcrcd  statu 


'Jl 


'"■^   ""    "h"   (|Uestioii    as    to    whether 


ory  in>lruinent. 


instrunient  cat 


1   he  simied   m 


suhject    to    the    rule    which    would    i 


a    statutory 
'lank  or  whether  it   is 


null 


it\- 


\va\s     I II  It    I 
I 


il    executed    in    blank,    tl 


iiake   a    iirvfl   a 


I  o    a  c  1 1 1  •  1 1 


lere    are    di 


eta   both 


''•■'■'>i"n."      In   Alberta    it    ha- 


been  expressly  held  that  such  an  insti 


iiinent  siiined 


>lank  IS  perh'ctly  valid,'' and  under  the  Canad 


lan 


lor  lioidinn 


in  I 

Acts  there  y\ou!(l  ajipear  to  be  no  ij round 
that    iIh"   law  applicabl..   pe.Miharlv    lo  deeds  appli<.s 
!<•  'li'><'  I'tii-ely  statutory  insiruinents  which  .are  not 
under  seal. 

>^  33.  IMPLIED  COVENANTS. 

_  I'roiii  theh.renoinuit  is  evident  that  the  transfer 
implies  no  covenants  by  reason  of  the  nature  of  the 
uistruincnt  itself  or  by  reason  of  the  ellicacv  (.f  anv 
word<  contained  in  it,  whatever  implied  covenants  a 
court  ot  cciuity  may  raise  bv  reason  of  the  ictipv 
ot  any  new  leua!  ivlationships  e-ial.li<he(i  The 
Hnpiiid  co-.eiiants  in  the  Acts  arise  bv  virtue  of 
registration.     'i"h..\    are.  lirstly: 

""'■"  "!'■  tnin^rror  or  incuiuhranccr  will  do  Mi.-h  'icts 
ami  iN,,M,,.  Mirl,  instruments  ,.,s  in  arrenl:u.<T  will,  the  ,,ro- 
Msion-efheA..,  ,..n.neee..:,rytuK.veerf,.,.,   tunlleovenants, 

'"  JinKS,  iMHf  UUS. 

;<7W,/,„Mv^r„rr,-j:iV    k    I{.  I:i7;   ^'.V/- .,' v.  «o.,v„,  .;  (.   k.  .J    vi 


t 


s.v\ 


cwAniw  roiMM'.xs  sv-  "i;m 


coiiditions  ami  purpii-i-i  txiircs-ly -it  lort li  ii.  -ucli  iii^trurri'iit 
or  \>y  tlic  Art   (lirlarid  to  Ix'  implied  aj^ain-t  sucli  i>('r.--oii  in 
iii-truiiiriil^  III'  a  like  nature.""' 
l"iirth(  r  that: 

"111  (  \  ci-N-  in-triunriil  Iraii-l'iTniii;  lanil  *  *  •  suhjoc't 
to  a  mortijage,  tlnre  -hall  It  iinplinl  a  coviiiant  liy  the  trans- 
fcri'f" — 

Miinitiihii      with  tlio  transferor." 

S(isk(ttch(  iiuin.  "with  the  transferor  ni  so  long  as  >iieli 
iran-leree  >hall  remain  tlie  ret;ist(  red  owm  r.  will)  the  mortgatiicc 
(ir  inrumliraiirer." 

Alliiitd.  "iiiHh  uitli  till'  Iraii-tiior  and  the  niurt;;a>iee." 
"That  the  Iran-ti  lie  will  p.-  tin-  jirincipal  money,  interest, 
annuit\"  (ir  rent  charjie-  seeiu'  d  iiy  such  inortuafri-  or  imimi- 
liranee  at  the  ratr  -.aul  at  the  lii.;,'  specified  in  the  in-trnnient 
i-realinji  the  >aine.  and  shall  indeinnifv  and  keep  liarmle->  the 
tran>leror  from  and  aiiain^t  tip  prinripal  -uni  or  (ither  moneys 
-icund  li\  -iirli  in.-tnimen».  and  \i<"\  and  aiiain  '  all  liaMlily 
in  re-pert  1 1!  any  of  the  ci.enant-  ii.i'i'cin  ((intaincd  nr  under 
tlie  Act  iinplird,  nn  tin'  pa '  1  ot'  the  I  raii-li  rill-."  '" 

'l'lii>  piovisidi,  sii  faf  a-  it  iniplii-  a  (•()\i'ii;iiit 
only  iM'tuccii  the  tfaii-'ei'di'  aiii!  the  1 1.:  astVfcc,  (Imcs 
not  seciii  lo  (ii.-icl  ;iii\  ii(  law  l)('\(iii(l  what  lias 
alwa\s  liccii  ciit'orccd  in  the  coiu't  (d'  ('(luitv.  As 
r.Mf  liack  a>  1S()2  L(»i(|  ( 'haiiccllor  llldoii  saiti: 

it  111  (the  piircha-cr  ot'  an  equity  nt'  iidemption )  enters 
into  iici  oliliiial  inn  with  the  pirl>-  iVoni  uhnin  \\i-  purcha-rd. 
neitlier  hy  hond  nor  cincnaiil  of  indcinnity  \n  -a\e  him  harni- 
less  from  the  mortpiKe.  \  it  thi-  court  it'  he  rci-ii\es  possession, 
and  has  the  jirofits,  would,  indepi  ndciil  nt  contract,  raise  u[)()n 
hi-  con-ciencf  an  ohlijratioii  tn  iiideninilx'  the  \('ndor  aji.'dn^l 
the  person.al  (ilili;iation  to  pay  the  money  due  upon  the  vendor's 
tran-action  ot'  inortttajre;  tor  lieintr  hecome  owner  of  the  estate, 
h(>  mu-I  he  supposed  to  iiiti  ud  tn  iiidi  iiinit'\  the  \endor  -.ain-t 
llie  mortuaire."  '" 

riir  (pu'stidii  a>  to  w  hft  liCf  I  his  implied  covciiaiit 
feud-  also  1)\  I  hi  t  r;i!i.-~ler('('  in  t'axor  of  the  orijiinal 
nu)rl^a'j;(T.  ha-  hern  -  t  at  rest  t)>  the  Miscrtioii 
of    express    w.ud-    to     iiai     efT(H't     in     the    Acts    of 


>«Sask.  (._■:    .\li:i.  lO:    l),,m,  iW. 

"  Miiii  .sii,    Sa>k.  ti.l:    .\iui.  .tj-     Doni.  O'.l. 


U'liruiti  V.   M'liiil.  7   \Cs.  :t:V_'. 


also,  I ).<,!-: 


Cli.  tlL'O;    riiih  V.  Uoherlmii,  4  C.  L.  H.  MU. 


»  V,  Dnirri)  ;/, 
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k 


askatrlicuaii   uid  Alhcrti.  iii>;Tt-.  d  m  liKMJaiul  l<H)(i 


rcspccrivf 


W 


KTC    till' 


Act 


as 


!tl    M 


liiltuha.  (locs 


not  ('\|)i'('s>l\'  ciiacf  an  implied  coxcuaiit  hct uccii 
tlic  traii.-t'crci  and  tiic  nii^iinid  inortiiajicc.  no  such 
covenant  could  he  implied.''  The  Aliierta  -section 
appears  to  ha\e  jitaie  t'lutjier  than  the  Sa>kal(  liewan 
Act  and  estal)lishe<|  an  uidimited  covenant  hetween 
;  he  transferee  and  the  mur'i'aLiee 
a    covenant,    in    aiiv    ea-e.    woii 


In  (iiuity  such 


Id    not     ha\i 


H'cn 


eiiforceil    except  durim.',  the  o\vner<hip  of  the  trans- 


feror. 


■iiit    the   iiii)) 


ied 


eo\inaiit    diii's   not    include 


a  covenant    \n  o|)c\-    (he  rules    an<l  h\-]; 


i\\' 


lor  the 


tim 


I  Hill  U    o 


ll 


|nirated      (impany.- '     W 
against   a   traiisf(ree  nf   lant 


le   niortiiauees   who  were  an    incor- 
Hii    an    actio.'i    i-    l)rou''ht 


1    Mil 


)jt'ct    to  a    mort<iane 


and  personal  judmuenl  is  souuht  aiiainst  him  under 


these 


section- 


"theve 


slioulil 


t)e    an    i  xpii 


claim 


settmu    forth    that     such    transfen 


I.- 


lial 


»!( 


'1' 


le  lial)iiit\-  1-  <tatutor\-  and  new  ;    hut  mider  aiiv 

1 


cucuie^tance-   the   defendant    souiiht    to   he   eharji,e( 
oufiht    to  he  distincilv  informed  a^  to  how    ,i' 


tn- 


what  authoi'ity  he  is  alleucd   i,,  |„.  held   personally 


liai>le 


'I'lie  effect  of  this  implied  c(»\ciiant  is  to  produce,' 

f  land  becomes   the 


a    mert'cr   wliei-e   a   mort^aiice  o 


owner  thereof,'--  hut   evidence  may  l)e  given  1o  the 
court   to  show  a    •ontrary  intention  and  the  nier<i'er 


does  IK''   nece 


loiiow 


Wl 


lore  a  transteree  i.> 


takinji  a  transfer  to  himself  of  the  land,  upon  which 
there  i>  a  mortsiajic  it  is  es.sential,  if  it  i>  not  the 
intention  to  niero-c  the  mortjiajic  to  ne<>ati\-e  or 
modify  the  implied  covenant  for  payment  under  the 


pro\  i-Kiii- ol   the 


A. 


allow  mii  sticii  unplKMJ  co\-enants 


"  Au.slriiUnii  l)i  imxil  niid  Morti/in/i    liniil    v.   /.o/v/,  _'  \'     1. 
V.  0/..7.,,,  •_'()  W  .  L.  H.  ()',«). 
•  Hi  Kilhi  ami  Colonial  Invtxtmtnt  ami  Loan  Co.,  'i  W.  L.  R.  lyj. 


;i;    Cote 


"  Cah 


-.1  /.• 


"4S.     ('(Ill 


iparc 


Mim,  i: 


l.or.r,  <•„    V     h-:^i^:ir,  \   \\  ,  \\,   1{.  Ij^      J^  W.  L.  K. 


Hv  Rutddi,  7  \\.  h.  U.  :!()!.    1  S.  I..  K.  .'1. 


/?( 


V.  A'< 


cli  I, 
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t"  I'l'  m«.<li(ic,|  i,y  rir-;iliv<'(|.-'  Tliis  i<  (ho 
(>nl\  (  \i(|(ii<-c  of  c.inliJiA-  iiitciiiiuii  the  miixlrnr  tiiav 
'■""^"''■'-  l-v<ii  uIkiv  tl.civ  Ii;i^  Ikmmi'  :i  mrp'cr 
••"Urls,.|,,,u,tyh:,v..nli..VMl  .•m,ni,M  il  ii,h.ii  r,,uit- 
ul)lcc(.iisi(|(.r;ilioii>.  ;,:,.|  uliciv  ii  ;ii)|...ar,..|  that  cori- 
sofHicnccs  result  inn    froin   ih.'  ,n.,.|..  .,f  .Icali,,..-  ^ifh 

^'"'     '-';"'■     111     MH'-li'Ml     UCIT     not      tnlVM.,.||       '      |.-,,r 

th(.ii,tih  the  iMipHcl  (-(.xciiaiit  in  a  tfan^lrr  ,nav  !)(> 
ncuativr,!  |,v  rv!. !•(■><, l,.,.|ara(i.. II  i,,  I  ln' in>i  MiMimt  ' 
'^  ^'""'''  •M'l'";"'  that  this  i.  ,„,t  thr  Miilv  iiirth.,,!  of 
^"  "."l-il'viliu  Mil-  (•..vctiaiit  uhi.'h  th-  rn,n1  ran 
'•"">l<l;''--  In  >■/""■/  V.  (,r„lunn  thr  tiaii^f-.f  was 
pn.vcd  to  hav  Ixrii  .■\cciitc(|  and  ivoi.i,,,,.,!  |,v  wav 
<•!  .M;c;i.ity  an.l  it  ua^  hd.l  that  in  <nvU  ,-as,.  fhr 
implied  (■(i\(iiaiit  (hd  nol  ari>c.  Mr.  .hiMicc  Stuart 
said: 


■|  ;iin  \i\\    -1  r(,iii;I\   u\  1 1 


'■  "I  irildli   l)i;it    the  ;ip|>iic;iti()Il  of 


^^l.nv  ihrr,.  1,;,^   I,,,,,  ,-,   n  ;,1   purcluiM-  \.y  \\n-  ln,n-.|,.n.r  .,,..1  'i 
-mp!,    ,.n, ,-,,„«  .vah  all  I,., n,,.n.^^ 


r.   the 
n.iiit    ilcrl.iriil   to  li(> 


tninM.mr    lutMk,.  M.K-ant.u '  H...  .uv „,,„-,,„  „.  ,„. 

M   Matut.^  no  ri.l,,  ..ai,M  :MHavlK,..r  ..p:M,|,.  o,  J"  1  :    "^^ 
toth.-moru.!,,..,.,  winri,   i.  a,l,Mit...,||v   tlu-  .-a...  i,,.,-..     h  ■  . 

cov..nm,t.lHH,l,lnu,  l,M,npli,.,|,„iavon.MI,r„H,r.,aWe.il!H^ 

'''•'':  .'''■••i-i'"'  i-  ivhaavd  t..  uiti,  anpatvnt 
api.rmal  ,i,  a  ..,>,.  wh.av  on  the  iaets  the  tran^f.r 
A\as  lound  lo  1,,.  ahsohite  in  Manitoha.-^ 

,,.,.,  T'"'    '"  '"  '".^    "'■    »'"•    i'-iphed    eovenams    ]„    a 
timtster  are  a^s,o„aM...       1,,    (.hnn    v.    N.„// -    Mr 
Justice  Kichardson  said; 

«7vw>'"''  ''i'rw   "'"•  •^"'   '■"■   "■""   '"-■ 

^.M, « w  „„.  h.u...,.„..i  i„  ,„..  ,..x,  ,s  i.„i  ,i;,u,K;n,rn„' .uii:;, ';''. 

=^  7  W  .  L.  li.  7s7, 

'"  .Wonr,-  V.  Kinn.jlin,,,  ()  \V.  L    |{    :{()7 

•    .l/on,v   V.    Knnifihi,,.    sm.r.r    IV ]   ,.     s'- 

.•Icciiiri/  V.   itiniiihill    ''S  S    r     l(     •..)./''   '    "   ,;'",     "•    "•    •'■>■'' 

'i\Hnant,-2l  O.  A.  K.  COJ,       '    "^    '•    ■'"■'•  -^  *  >•    H.  tHil;    /i„«  v. 


1 1;  \\>ri;i{s 


'.iO 


'I'l 


ii>  uii<|iTt;ikiiiK(>r  rovcnaiit  li.v  Scott  i- ;i  (I 


oti 


issimiahic,  aii<l   Ixiiift  ii-.-.iuiir(l  as  -liouii.   tl 
■  icrwis.'  was  waiifinn  -iipporls  the  plaiiititT's  arii 
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tlir  haul  ua,  -ulijrri.  u,.,v  ii„t  u(jtitu'<l  !,v  inrmoraiKlum  a~ 
provided  l.y  -((tioii  (i.-,  .,(■  The  Tenitorirs  h',:,l  J'ropert,/  1,7 
the  iH'tioii  lailr.l.  Tnic,  tli.'  scctioii  doc.-,  -o  provid,.  lnit  th. 
Act  doi's  not  inak.'  a  Iraii^f.T  vvithoiii  tin-  vui,|.  or  disillow  it- 
ri'ni-tration." 

II.  tlirn.  this  stafciiicii!  !)(■  convct  and  as  a 
matter  ..f  lad.  the  law  (hcic  stated  )ia>  heeii  assumed 
t()  he  the  law  m  sevcfal  oiiiees  for  vears  the  (.mission 
ot  tills  irietiiMfaiidmii  has  if.  eftVrt :  and  it  may  h.' 
tliat  the  |)iactie(  s,,  adopted  \\,i  man\-  veais"  has 
estal.li>hed  its  ,,\vn  propriety.  The  pos'sjh'ijitv  of  s(, 
estai,|i>hiiin  ntihis  l,y  1,,,!-  piaetiee  in  the  ivuistrv 
Otfiee  h;;>  hccii  >im-e>ted  l)\  the  I'lill  Court  of  \\v- 
'«''''■■'•  Aiistiaha.  '  In  .Manitolia.  however,  and  i., 
snine  extent  m  .Mhcrta,  i!i<.  direction  is  closely  f„j- 
owed  and  an  i.iM  riinicnt  not  >el  tiiii-- out  the  it'ieum- 
i)i;anee^  as  ,,,1  the  reoiMer  i>  rejected  with  the  i.jca 
(>\  inakiii!;  cai'li  inst riimcnl  as  far  as  possiMc  ;■ 
*''""l'f''ti'  record  as  re,uard>  the  inirn-t  iherehv 
erea; ed. 

^^  35.  RESTRICTIVE  COVENANTS  IN  TRANSFERS. 

''"'''■  "^''  •'''  Ihc  iran>fer  for  the  erca.tion  of  ,■;,.-,.•- 
nieiils  ha-  already  Keen  referred  to  1  paiic  ^IVA)  \u 
easeiiicnl  1-  a  veil  ivcomiizcd  le-al  inten-t  in  laiid 
as  (h-tmct  troiii  an  e(|uii.al.le  intciv-^t  oiil,\  and 
theretorr  raise.  1,,,  ..pecial  (|ii..>i  i,,;,,.  as  i,,  its'nat'ure 
••""'  '•"'■;•'  ""'I''-  '!'<■  Torr.n.  M-tein.  i  ,  uhieh 
syst.an  th..  re,,,.,end  e.tate  takcMhe  plac...  .peakinn 
'""•"">■  "I  ''"•  '•.^•■d  estate  p.nt  there  i.  a  dua^^ 
".'••■'■•'•r'  '"  '•""'  ^vhich  ha^  cr.ated  muiic  ditlieulti'e^ 
"'•'*  '-^^  '".-ay.  the  interest  jf  .,,n-,  creaLal  hv 
cov.'nants  Irequentl-  c.,niained  in  ,U'r^\.  and  m<.rt- 
}ia-es  un.ler  the  ;;eneral  law.  n..i,ic,um  iii.>  use  of 
property. 

In   .\lherfa.  >uch  a   .•ovenant    ha^  i.e.ai  indor.sed 
on     a     eerliiieate    uf     title     as     a.n     incumljranee;" 

"  Ex  /iiirlt  ll'isiirnuid,  Iti  V.  L    U    li'i 
"'iivcInlerrmtionalConta,„l('„kv(ovrr,lt..:\\    I.    I{    jiU 


^ 
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which  is  .still  the  |)r;ict!(c  in  the  ( "al-iary  (ifTicc. 
though  not  at  Ijlnuinton,  and  it  has  been  suiitrcsted 
in  a  \  ictoi'ian  case'  tliat  this  was  a  prupcr  course. 
In  .Manitoba  such  covv'nants  cannot  be  indorsed  bv 
nicnioranduni  on  the  ccrtihcatc,  but  the  co\-cnant('»' 
nia>-  file  a  caveat  to  i)rotect  his  interest  fhei'eunder. 
and  the  rule  is  the  same  in  S;i>katclie\van.  -  The 
(•o\cn:,nt  if  contained  in  a  sepaiate  in>Irurnent  could 
not  be  i-e<>istered.  and  tlieic  is  no  icason  why  if 
should  recri\('  beder  treatment  becau-e  inserted  in 
a  transfer.  And  i:<iiim-  fur;  !ier,  in  an  earlier  \'i  toriin 
case  a  ca\cat  clainiinu-  inider  a  urant  of  a  iiiiht  of 
wa,\-  to  W  .  \\\<  lieii's  or  a-^>i'^:i-  a  mere  ea>ement  in 
,Uir>s  na>  sii'uck  off,  and  i  i  \eu  Zealand  the 
CI  enantee  in  a  covenant  contauied  in  a  fornici'  con- 
veyance wtieivby  the  nur<'ha-ei-  coN'enHnted  not  to 
purcha.^e  alcoholic  liipior-  from  an>-  other  bi'ewcr 
than  the  plaintiff.  \\a-  he'd  iieithei'  entitled  t((  have 
notice  ol  the  covenant  appear  on  the  cert  iiicati'  noi' 
to  enter  a  i'a\e;it   to  pi'oteet   \\]<  riidils.  ' 

I  lie  autjMirities  upon  tin  con-lruction  and  effect 
ol  siich  co\en;iiii~  ufide-  the  L^enefai  law.  in  a  lonu; 
.serie>  ol  oit'.'ii  :  pp.arenily  conliict  iiiL;,-  deci-ion-.  are 
now  lairl\  well  -eiiled  -o  tar  as  affects  liie  principles 
}i'o\('rninti  ihe  rei'OLiiiition  of  >iich  interest-  luider 
the  -^xstem.  It  i>  not  neces-:ii-y  to  '^u  b;ick  into  a 
discussion  of  co\(  nants  rimninii-  with  the  Liiwl  -//  /dir 
and  those  which  do  not.  Such  an  impiir."  i-^  rele\-ant 
'"'  'he  ca-e  of  iandiord  and  tenant.  'i"o  arrive  at 
^^  hat   eitiM'!    I  he  coNeliant-  under  d'-eu--jo|i  ni  i\-  ha\e 

'  .U.i/,.i/- 11/  /;,,,/,.,„„/,  V.  hincson,  .")  \.  1,.  |{.  ■_'.      To  \h,-  nitili;iry  in  Now 
Zi'al;ii)(l,    WiUinnton   and   M-uimnilin    Hi/.    f„.  v    Idiislnii-' (htuntl 
IM  N.  /,.  [,.  l{.  •_>.-,(». 

^  lit    <'ii)„i,li'iii    I'.infr   K.tHii;,,,  <•„.   ftntl  />,/,//,".,    Tninsf,  r.    M;i-itcr   «i 

Titles,  mil  i\\, .  I'ln 

'  Hx  purl,  ./„l,„!i',n.  .',  \\  .  W     :,ii.|    \'n    .'i.'i, 

'.s'M/./<«  V.  Corliii.  I'.t  N.  /.  I,.  l{.  (■    .\.  .-,17. 

"STiiiiIrs  lo.S>mTr',s('(i.'ic,  Siiii'h'.-;  KcuiliiiKCusi'.s  ;iii.|  1.".  Hulinn  (  "ilsi'S 
■-*••'•    '^ I'l^-'   V.    Mii.rhivj   anil    Aiisl,  rhnri/  ('iirjitmilKiii    at   Olilhaui,   '.' 
rliill.    771;  iil.-io    iHtunnltdnal   Coal   aii't    Cii'.r    Co.    v.    luaiix,    !t  \\ 
I'.   H.  711;  aCirni.d  11  W,  1,.  H.  ICi. 
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in  case  of  assitiinMcnt  of  the  interest  suhjort  to  the 
burden  of  the  eovenant,  we  must  look  to  the  equit- 
abl(>  .iuris(h<ti(.ii  oi'  Ihe  court. 

"TIhic  ;»|ip(ars  to  !,>•  i.o  aiitlioritv  wliith  has  cloridod, 
a|iart  lioni  the  ('(luitalilc  doi-triiic  of  )i<,tirc.  that  (he  hin-(leri 
uf  a  COM  iiaiit  will  nm  wiili  tlic  land  in  aiiv  ca.-c.  (■x''.'pt  that  of 
landlord   ami   tiiiaiit." '' 

In  otlier  wonls  tlie  interest  created  in  favor  of 
the  covenantee  hy  sucii  a  eovenant  in  the  la'id  hear- 
inir  the  burden  th<'reof  is,  if  any  at  all,  an  eqtiitable 
interest  and  con^^cHiuently,  in  I  lie  absence  •  '"  (  press 
pro\i>ion  in  tlie  Acts.  Ims  no  phu'e  asa  (lualitieationof 
or  uicuuilirance  on  th(  reizi-^tered  oi' leoal"— estate. 
Ihe  means  ])i'ovided  for  tlie  protection  of  such  in- 
n'lcsls  IS  tlie  caveat,  and  it  wuuld  appear,  therefore, 
that  the  i)erson  entitled  to  the /x  ?;r/;/ of  sticli  eovenant 
has,  if  any.  a  liuht  to  attach  the  land  subirct  to  the 
hvrd,)!.  by  u:iy  of  caveat.  .\o\v  beniimiiu!:  ,vith 
Tvik  \.  Maxhtiii  •-  the  decisions  establish  with  iiicrea.s- 
iim  clearne.'^s  that  such  a  co\-eiiant  is  not  onlv  one 
whirl.  It  would  be  ineciuitable  to  allow  a  purchascT 
with  notice  to  iuiioiv,  \y.x\  is  something-  which  creates 
an  actual  inieiot  in  ti.e  land  which  can  onlv  be 
defrated  -as  can  aiiv  e(|uitable  interest —on'  (he 
irround  of  purcha-^e  hn„n  ji,h  for  -ahie  without  notice 
I  he  chmax.  a<  it  were,  ,,f  t  hes<.  decisioiis  is  in  the  cases 

Ot    h<>;/,r.^    V.    Ilns.<,nn,l     ■    liUii  I n     ,;     MsIhII    ,1,1(1    /V/s- 

(ovtrarl.'"  l^u,;rrs  y.  Ho.ujnnd  was  an  application 
tor  an  injunction  ai-ainst  the  bi.ach  of  what  arc- 
known  a>buildin-- covenants,  made  bv  the  successor 
in  title  t,)  certain  land  ori-inallv  lulonoim'-  tc  the 
onuinal  covenant. c,  I'he  plaintifT  had  pureha.sed 
without  notice  at   the  time  of  his  purchase  of  these 

"  (•f"ii'/!»n:;;'«'7;',-r  7m'"'  '^''-  )  "'■  l-  ''^'^"  '^^^  "'"'  ---'^^  tli-r-  nt.,i. 
Art  of  1M«.  (Mason's  cla.n,),   35  B,av.  3-i:i,  under  LagUsI, 

=«  '-  I'liill.  771. 

"  (10(1(1)  2(li.  .{.SS. 

«»  (l'.t(l.->-  1  Cd.  .Sill. 
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.-(■naiits,  but  it  was  Jiold  that  ho  was  ontitlod  t 


o 


an  injunction.     Collins,  'M.  \{., 


icadint;-  tlic  judtirncnt 


of  the  Court  of  Appeal,  after  summing  uj)  the  authori 


ties,  said 

"Tlic- 


the 


iicrictit  has  1 
[ 


authoritK 


I'stal 


1:   th( 


I'roiio-itioii 


that, 


WtlOIl 


iccn  once  clearly  auncxcil  to  one  piwc  of  land. 


It  passes  [)y  a^siirnnieiit  of  that  land,  aiui  inav  he  said  t 


with  It,  as 


proot 


of 

L)f    it.        I 


well  ii!  ( 
special   hartiaiii   or  i 


o  run 


n  Midi 


ontemplation  of  (•(|uity  as"  of  law,  without 
■-entatoii  on  the  assignment 


a  ca-e  it   runs  not    herau-e  the  conseienc(>  of 


eitiu  r  party  is  aflVcteil.  hm   he,-au-c  the  purchaser  h.as  houiih 


-oniethiiiii:  that  inliered 
I'hi-  is  the  rea>oii  why 
ch.i-cr's  conscience  is  not  affected  hv  notice  of 


vere  part  of  the  oriuiii: 


in  or  \\;i-;  .■innexed  to  the  land  houiiht. 

in  (leaaiVH  with  the  harden    the  i)ur- 

covenants  which 

were 


ruain   on  the   first   sale,    but 


merely  per-onal  and  colhiteial,  whil-  it  is  alT 


iho-e 


liat  tou',  ii  and 


coilrrrn     the 


c  one   that    i- 


ind.     T 


capalije 


i'ted  by  notice  of 
le   covenant  must 


ot 


ques  ion  ol  the  pni 


clia^ei' 


it  c;in  con 


le   into  di-cussioii 


lunniiifr  with  the  land  be  ore  tli 
:)nscienc(.'  and  the  ccpiity  alTectin.!; 


In  Rr  Xish,  It  and  Pnll.s  Coiilraci,  tl 


1':'  (juestion  was 


as  to  th(>  hunh  n  of  covenants,  and  it  was  held  that 
where  a  sfjuatter  has  been  in  possession  of  land  for 
the  statutory  time  provided  in  the  Stalntc  ,if  Lim- 

itdtiiDI 

to  \\\v  mirden  of 


he  acfiuired  what(>ver  title  he  had,  subject 


I  restrictive  covenant  in  favor  of 

no 

10  purchaser 

1 


th(<  owners  of  adjoining  land,  although  he  had 
actual  notice  of  such  covenant;  and  tl 
from    tli(>    scjuatter    was    simi!  irly    bound  "bv    sucl 
co\cna  It,  it  being  one  which  1 


•qtiainted  v.ith  if  lie  liad  made 


le  won 


Id 


have  l)ecotn(> 


reasonable  irunn'ry 


into  the  title  prior  to  that  of  the  srjuatter.     Colli 
-M.  H.,  in  the  Court  of  Ai)peal,  said: 


ns. 


It  -nUH  to  me,  therefore,  that  tli 


diMai-.-i(iii  hen    is  whetl 


principal  point  of  the 


in  the  view  that  he  took  that  an  oblicat 


icr  or  not  Sir  iUor^v  Je<~el  was  rifjht 


tive  coveii.ant  is  in  tl 


igation  creati 


le  nature  of  a  nei'r.t 


I'V  a  re^tric- 


I)aramoiint  rifiht  in  the  per-on  entitled  to  it 


('  easement  crealinfi: 


to  which  i'  relat 


If  that  i. 


0V(T    till 


ind 


o.  then  this  gentleman  liv  hi? 


squatting   -imjily   accpiired   a   right    to   land   .subject    to"  tl 


dent 


us 


244 


(•\N\!)1\\    niHlUi.XS  SVSTK.\r 


"The  ritrht  en-  itcii  i-  an  •  iniifalilc  ri<;l  ■ .  and  i>  ono  capable 
of  hciiij;  (Irfcatcd  liv  a  piTsoli  wliu  a.  (|uirc-  the  Icfial  fstat*'  for 
value;  ami  the  qiir-tioti  therefore  ;irise<  whetlier,  in  the  cir- 
('umstanccs  ul'  the  ra-.-,  there  is  -omethiim  which  would  make 
jt_  ine(|uital)h'  fur  that  |.rrM)n  to  .nail  iiirii-elf  of  iii-  ll•^ai  estate. 
That,  as  (ouii-.,  i  for  liie  respondent  poiuteij  .it,  is  all  iii'  uirv 
whi(  h  i<  iiifvitalile  in  eases  w!  re  we  .aic  deaHnu  with  eciuitabfc 
riLdits  and  iei:al  e.-tates  Hut  tluit  does  not  in  the  lea.-t  prevent 
the  rif^ht  in  (|Ue>tion  lieint;  ^^liat  Sir  ( ieorj;  .lessel  .  unsich'red  it 
to  he  iiaiiK  1\  .  a  iMirdeti  inii)o-rd  uiion  the  hmd.  and  i  ssin^ 
with  the  land,  sul.ject,  of  eour>e.  to  this— that  it  nuu,:it  be 
defeat.  .1  l,y  a  piireha<er  for  value  without  notiee,  init,  in  order 
to  def.at  It,  tlie  liurden  wouhl  t)e  upon  the  jjerson  who  took 
the  land  to  show  that  he  had  ai  (uired  it  luid.r  suih  i  onditions 
as  to  defeat  the  rifiht  as  ai;aiii>t  hini— namely,  hat  he  had 
ac(|uiri(l  it  for  value  and  without  notiee." 

"Therefore,  it  seem  to  ine  th;.i  the  law  is  clearly  estab- 
lidied  in  ae(onlanc(>  with  Sir  >  leor^e  Jt  ssel's  view  of  that 
matter,  and  therefore  that  this  hurden  did  rein.ain  on  the  land 
liindinjr  tiimn  any  per-on  who  could  not  .-how  tli:ii  h,.  had 
I'oimht  for  v;ihie  and  without  notice." 

.\ll(|     I.'mIIPI',     L.    ,1..    s;    id; 

"1  tiuuk  !he  law  is  that  such  ;i  coveii.iiit .  uh.n  \alidiy 
created,  binds  the  land  in  e(|uity,  and  can  be  ~ulwe(|uenliy 
enforced  as  a-jainst  subsecpient  owners  of  the  land,  subjirt  oidy 
to  the  html.ation,  that,  beinu;  e(|uit,able.  it  cannot  be  mforce'd 
as  ati.ainst  a  hnini  ti<l,  j.urcha-er  of  thr  le<ral  estate  without 
not  ice." 

('<>zcii--IIai(|y,  I..  .J.,  al.x)  dclivcird  a  jiid^iiicnl 
(•iiiivl\  (M.n(i:rriiiij:  in  the  .^aiiic  view,  iiiakiim  the 
coiift  iinaiiiniuiis. 

These  cases  show  clear  .liroimd  for  eavciii  on  the 
unuiiid  (if  the  covciiaiitco  havinii'  an  ("(nijt.-.hje  inier- 
cst  hi  ihc  \a\u\-.  Imi  (ui  the  other  iiand.  heinu-  e(|iiil- 
al)li'  rights  only.  tlie\  are  noi  rnliiled  (,,  indoPseinent 
on  tlie  ceftilicaM'  of  ijrh'. 

It  will  be  nl.ser\-ed  that  I  hr  t  \vo  fon^uoin-i  ra.s«  s 
are  iiolh  ''a-e.-  \\l:riv  f  he  luitd.  n  ^,i  the  eovenanf  i.-^ 
trciitcd  as  a  ■'neuafi\-e  easrnient"  m,  thai  there  were 
always  two  pieces  ,,f  hmd  in\n|\,d.  W  ii.at  the  posi- 
tion   woidd    he    where     liie    coviiiaiii     w.is     inereK 
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piTxMial.  as  ill  /■'ifin/lii/  \.  Iluiii  I  .''■  is  not  mi  clear.  In 
I  nil  I  iKi'iiiiiiii  (  iiii  li'  ('iii.i  (  ■),.  w  I'jiiiis,''  Stuart  J.. 
lit  till'  tr.al  (-(m.-iilcird  ii  iicc('s>ai'\-  tn  make  an 
ani('ii(liiiciit  to  tlic  I'laini  allcuinii;  thai  the  plaintiffs 
were  otriH  rs  of  /iroptrh/  cntitlid  to  the  hciiciit  of  the 
covonant.  in  orilcr  tl.al  tin  y  .iiiulii  nlMaiii  an  injunc- 
tion, and  tiic  lull  cdiirl  sciincd  to  ac(|nicsc('  in  this 
^'icw  .  It  wdP.ld  ap|H'ar  tliat  if  thdc  lie  not  >iif  'icnt 
int(Tr-t  in  the  land  to  .-iippur!  an  injunct ion,  the 
case  is  imi  (inc  )or  a  i'a\iat.  Hut  in  th(^  practice  of 
the  retii.-iry  (ijlice-^  the  \i'-\\  i-  acce])ted  that  as,  under 
the  old  -y-teiii.  excn  -uch  a  co\-eiiant  could  have 
olitaiiied  the  proteciioi,  of  notice  l)y  lieiu'j,  contained 
in  a  rej;i>ten  d  dee(|.  or  w  here  t  here  i-  wi,  reni-i  ration 
system,  l)\  Ik  iiiLi  eoiitained  in  one  iu  ilie  title  deeds, 
so  under  the  'Font  n-  >\>teni  -ncli  ri'.dit-  >liould  as 
far  as  possible  he  l^ept  iniact,  and  to  Meimii  >uc|i  to 
h(  done  hy  means  of  a  cavca;  is  d(;iii«i;  no  \io|iiice 
to  t  he  system. 

It  would  secili  to  In-  the  propel'  practice  to  reiect 
sueli  a  1raii>fer  contaiiiin,!;'  improper  niait(  r  for  re^- 
istratior.  in  tlie  shape  of  re<tricti\(.  coxcnants, 
i';i'li<r  tiiaii  to  register  liie  tr;,iisf(r  i.i;iH)rinj;  tlie 
co\(  na"ts.'-' 


"   (l'.iu:i,  J  cii.  :,;;',». 

'-'.•\V.  I..  H.  711,  MlIiniM'il  11  \\.  I,.  I!,  l(•,.^. 

'    li'   llutiiihj  Cii.  mill  RdjiMrnv  SdsKiili'm  I.    /,'.  />  ,   17  W.  ],.  ](.   |r,(l. 


f\N\l»lAN    r(il!i;i"N"S  S^STKM 

CIIAPTKF.  IX 
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§  36.  DEFINITION. 

?  37.  PRINCIPAL  CASES. 

a.  Common  to  All  Jurisdictions. 

(1)  C'HAM.i:  (»i  ()\v.\i;i;siiii'  ox  di.ath. 

(a)  In  (iiucrai. 

(h)  As  Hi'ijanls  Estate  and  licnrjlciarir^. 

({■)   Ax  Rfiiards  Tliiril  I'tirllcs  An/itiriitij  Itii/ht.t 

fnnii    J'lrsdHdl   llrprrsiiitdtircs. 
{(])   As   Hcfiiinls  liciti.Jnir. 

(2)  CHAXCi;  Mj-  (i\\M,i;>IIll>  ITnX  <\I,|.; 
FOli  TAX  IS. 

(3)  c'HAX(;i-:  dj'  (i\\  xi;i;>iiii'  ri-ox  s\Lr: 
ixi)i:i;  i;xi:(i  riox  axd  .u  n(;.Mi:xr. 

(4)  rii  \X(;i:  (•!■  (iwxiiH^iiii'coxsiiorKXT 
I'i'ox  111!,  (»i;i)i;H  oi'  rill';  coruT,  or 
oTin.i;  A(  r  oi'  law. 

\>.  Peculiar  to  Manitoba  and  Saskatchewan. 

Ill  (HAXCiF  ()F()\VXi:KSlfIl';()XSi;()ri;XT 

ri'ox  AssicxMiix'i'  I  ni{  (ii:xi;i;\i. 
BEXKi  ri'  oi'  (111:1)1  i(ti;s. 

V.  Peculiar  to  Manitoba. 

1  i  (  iiAX  .1.(11'  ()\\  xi,i;>iiM'  r\i)i:i;  i  him;- 
(  I  <  i>i  i;i:  (II!  SAi.i':  rxi)i;i;  moi;  r( ,  \(  ;]• 
oi;  i\i  iMr.HAXci:. 

•1.  Peculia'-   to   Alberts,    Saskatchewan  and   the    Do- 
minion. 

(1)  ciiAXci:  orowxi^itsiiii'coxsKori'X'r 
rpox  (IX  \(V. 

(2)  CHAXCI';  ^n■  ()\vxi;i;.smi'  ri-ox  \x\- 
sKTTi.i:.\!i;x'r. 


i  3G.  DEFINITION. 
T'u-  tern,  "I laii'^mi.^sion"  under  tlio  Acts  is  used, 
fiencialiy  s[u';ikiii'^-.  in  contrast  to  tiic  term  "transfer." 
The  most  comi)rc'hcnsivc  and  at  the  .<ame  time,  the 
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most  l(ii:if'al  (Icfiiiition  of  tlir  term  i-  tliat  fouiul  in 
The  R"il  I'ropirti/  Act  /.v.v/  ut'  South  Australia, 
\\li(  re  traii<inissi()ii  is  clcfiiicd  as 

"tlic  i);i--in:;  of  tilli'  to  hiiul  in  any  inaiiiiir  o'lirr  llian  liy 
tfan-tVr." 

'I'hc  (IdiiiitiDiis  in  liic  <  "auadiaii  Acts  at  proacli 
this  inrauiim  i)U'  in  each  ca^c  fall  in  sonic  n  spccts 
short  of  it.  In  .Manitoba  tiansmission  applies  to 
"I'Ncry  rli:iiii;i'  t)t'  owiiiT^liip  uiidiT  a>-it:tiiii('tit  lur  luii.'tit  ot 
c'icilitors  or  uiiMi  r  lorct  losurc  or  salt'  umli  i'  muiMizaiic  or  imum- 
liraiii'c  ami  to  r\(iy  iiuoluntary  cliaiisc  ol  o\viiir>lii;)  of  luml. 
ilKill  •j.:i'j.{'  oi'  inciiiuliralicr."  ' 

In    Alhci'la     and     the     Dominion     i  fansiiiission 
applies  to 

■■(■!iaiij;('  of  DWiicr-liiii  coii-niui'ii!  up'M.  d'ulh,  lunacy,  sali- 
wniliT  cxccutiun,  urdi  r  of  court,  or  other  act  of  l;i\v,  >ali'  for 
arnar-;  of  taxes  or  upon  any  -ettieinent  or  any  Icsial  >ucce-sion 
in   c,i-e   of   ii\t('stacy," 

ami  in  Saskatehewan  the  (lefmition  is  tlie  same  as  in 
A11mm'1;i  will  the  addiiion  of  '■a^iii-nment  I'ci-  the 
ecneiallieiiclit  (,' creditors."-  In  ihosclattei  juris- 
dictions the  e\pi'i--!on  "transfer"  i-  ititerpi'eted  to 
mean 

"the  pas^iiifi  of  any  rstato  or  interest  in  lami  under  tie  Act 
wliether  for  \alu.d'le  con-ideration  or  otluT\vi>e." 

This  definition  would  include  t ransmi->!oii  and 
seems  unnece--s;iiil\'  l>fn;id.  and  tli"  .\ct-  do  not  seem 
to  disclose  where  an>'tliin,u,  would  have  Ix  en  lo-;t  hy 
di'-timiiiishini!:  carefully  l>et\s-e."ii  iransfi'i'  .anil  trans- 
mis-ion.  The  Acts  otlier  than  .Manitdba  lo-c  in 
a(  (MU'acy  h.'  at  tempt  int;;  t'>  d'Tmc  iran.>iniss!on, 
simply  hy  labulatin'i.  the  cases  to  whicli  tlh"  word 
ai)plies  without  aftemptitii!;  to  lay  down  ativ  priii- 
cilile  of  distinction.  If  there  is  to  be  a  dilVerence 
between  transfer  and  tiansmission,  chaii.iic  of  owner- 
ship imder  statui>M\-  order  of  foreclr-Jiuv  or  statutory 
transfer  under  pov,(  r  of  sale  should  i)e  inejuih  d  \\i 

'  Man.  2. 

»AIta.  2(u);    Doni. '2  (2HS  Sa.sk.  20. 
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traiiMiiission,  wliilc  on  tlic  ofhcr  liaiui  ilic  use  of  (Ii(. 
won!  ••-(■ttlciiiciit"  is  coiifu.-iiii:.  If  a  •x'ttlcnicnt 
'l<''''i  ill  'li''  oi'iiiiiaiy  incaiiiii'j,  of  thai  word  wore 
prcsciiicd  to  ilio  rciii.-irar  for  iciiistnil  ion.  ii  would 
assiin-dly  and  [H'opcilv  he  rejected,  eiihei-,  un  the 
"lie    hand    a~   deehifiiiii    ti-ii>t>.    w  hi-h    the    iciii-tfar 

•■"llld     not     l-ecoiitii/e.    ,,r    ,,|i    tlie    utjier    h'ilid    a-    not 
''•'"'I'-    ill     ^ii.v    I'oiin    |iiv-i-iil)ed    l.y    the    .\ct<.      'I"he 
woid  ha-  pi-ohai.l>-  lieen   taken   fi'uni  certain  <.f  i  he 
Au.^lraliaii    A.-i-.,    which    h.avc   (".slalih-hed    pioviHoii 
tor  the  •■de|,nHt    for  >afe  en-tody  and  lelerence"  of 
such    irii-i    i\f('i\<    and    >\vv(\>    of    set  t  leineni .  which 
practice  lias  no  connterpart    in   the  ( '.inadian   Acts.* 
Ihe    distinction    in    any    ca<e    |)etwe(ii    trans- 
mission and  tran.-fer  is  rather  one  of  teriniiiuloi; v.  as 
there  docs  i,(.i  appear  to  he  any  hatMi-  coniiihm"  to 
all  cases  (.1  transnii.ssj,,!).     I,,  ..,,ine  ca.scs  the  holder 
ol  a  new   certificate  of  title,  as  for  e\an'i>li  .  ;i   pur- 
chaser   ni.drr   execution,    would    have    -Ij    the    pio- 
rccfion  ••i-anled  (o  a  rcjiistered  owner  huim   ii,h    Un- 
value.     In  other  cases,  such  a^an  executorora'dminis- 
trator.    the    new  rc-iisteri  d  owner  holds  sniiject   to 
jUl  (r.nities  hnidin-i  tli(>  !)ri..r  re-istered  ow!„r      It 
I'.as  been   siiof-otedtliat    the  ditTeivnce   Ij,..    j,,    ii,,. 
fact    that    transmissions   ;iiv    ikii    m,  p,.    n;;ii'ri-    of 
roiitine    in    the    reidstrv-    ollice    l.in     i,  ,,,nr.      more 
dcliheration  on  tiie   pari    of    ih"    ivlmsI  r.ir.      Tlii--  -s 
the  result  of  the  distinction  rather  th.an     he  di^lne- 
tion  itsell.  s,,  far  as  it   i-  true  ,-,1   ,dl.     TranHni-Mon 
IS     ( Krted     Ml     ^^,nitol,a     upon     ,■.„     .application 
^^■'',"'''     '"      '-'■'•'     i^     I'"!     "f     anv      .•.,Mv<'van.an- 
value    except     to    >,■!     e|,  :,,!v    hefore    tic    n-istrar 
the  do(anii<a,t-    produced,    and    th"    n.aiure    of    the 
''''•l''*"V      '"    >'"     "'Ih'''    ,iin-isdieti.„i-    th.av    is    no 

g<>ncirlproMHo,;a-tot;ieniethodo|traiiMni-Mon  eacl 
cas(Mie|:<'ndimd;i  ,h"  statutory  rule-  rejalini;-  to  it. 

'^K-t-''.''   <^''''>  ';'"*'■  ^■''*'   *^'"^''n^l^"i't  ISOl,  §:{;i;    N,.w  z,,i„,j 
iSSu,  i  oJ;   Suutli  Au.stra!i.i  iHm,  §  57.  -!-.■>        /-i  ....iiui 
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<  2.   PRINCIPAL  CASES. 
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I.  Common  to  All  Jurisdictions. 

,1)  ciiwci:  OK  ()\v.\i;i{>iiii'  n\  i)i:\ii[. 

(■a)    In  (iniiTdl. 

Ill  ••ill  I  lir  jiiii^iliciiiiii-^  land,  iipiin  t  he  (Irica-^c  of 
tlic  ouiirr,  pas.ses  to  hi-  |ici>oiial  r(i)i't-''i!tMt ivc' 
While  this  i-  not  a  ii('C(--ai-\"  ailjiincl  to  the  -Nstciii 
oil  |)i'inci|)!c,  ii('\crt  hell'-- -  in  pi'actice  it  coiKluecs 
\e|-\  <ii-eal!\  lo  I  he  -iinplicilN  and  w  oikal  lihty  of  the 
.-(■heiiK  o!  the  Act-,  ill  j ui'i-dirt ioijs  otlier  than 
Manitoba,  the  e\  ajence  of  inte.-tai'v  ami  tin'  appoint- 
llielil  of  the  pei'-oiial  r(  |  )l'e,-ent  at  ive  re(|uire<|  i.^ 
specilieiilly  pre-c|-il)ed  in  the  Act  itself,  and  pro\isioii 
i.-  made  I'of  tiic  acceptance  of  pidhate  or  ietti'rs  of 
adniini-i  rat  ii'ii  either  uranfeil  jiy  the  pi-o|)ei'  coiirt, 
of  the  p!-o\inc('  o!'  re-ealed  liy  thai  "•oiiil.  'I'lie 
oriiiiiia!  or  an  cxcnin'ification  ihei-eot  i-  pre-ented  lo 
the  registrar  tojiother  w  ith  a  -woiii  cop\  ,  t  he  oiiiiinal 
l)einL!;  retui-ned  i  >  the  applicant  and  ih:-  .-worn  copy 
Ix'ini;;  retained.  In  Maiiiioha  ihe  acce|)taii('('  of 
letters  prohiite  or  of  ai!iiiiiii-t  la' ion  follow.-,  from 
R.  .•<.  M.  VMYl.  c,    !l.  i^  '.t. 

I  he  o\\  iier.-hip  of  I  he  c  ecu  tor  or  admini.-t  r.alor 
may  he  con.si(ler(>(l  fi'oni  thi'ce  point-  of  \ie\v. 
lir-t.  a.-^  rcLiards  the  e-tate  and  the  iM'iieliciarie.'^; 
^eclllldly,  a-^  regard.-  third  j)artie.-;  t  liirdly.  as  renaids 
t  he  reni^trar. 

(1)")    As    I'liKirds   Ksliili-    ,iiiil    Hi  Itrl'iriarics. 

1  ir.-I.  a-  rcLiard-  the  e-tate  and  lieiieliciaries. 
"any  ))('r.~on  rcfristtTcd  in  place  of  a  il'fc.iMd  nuiicr  -h-ill  hol'l 
tlic  land  in  rcsitcct  of  wliicli  he  i<  n>t;i-irii d  ujion  tlic  tru>l-  ami 
for  tlic  pnrposi's  to  whicli  the  -ainc  i-  applicalilc  hy  this  Act  or 
hy  law  and  -ulijcct  to  any  trusts  ami  ci|iiiiii-  upici  which  ttii; 
decca.<cd  owner  held  the  same.'"  ' 

'  l:.  .s   M.   1'..(i.>,  <•.  .IS,  §  21;    U.S.  ,s.   I'.KV.t,  ,-.  4:i,  §   Jl;    I,,  f     \rl, 

§  H»^:   Mui   I'.HXl,  c  1<),  §  •_';    Ddiii.  L.  T.  .\.-t,  §  .-). 
'  .Siisk.  114;    .\!t:i.  70.     In  Munitolvi  necessarily  iniiiliod  liy  ilie  :ilwence 

of  any  provi.sion  to  the  contrary,  ami  hy  section  O'J. 


f' 
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And  in  Saskatchewan,  AllxTta  ami  the  Dominion,  it 
i,«  pro\i(lc(|  in  tlic  Acts  t!iat  upon  application  l)\-  any 
person  l>eneliciail\-  interested  tlie  court  or  juds;-!' 
havinjr  jurisiliction  may  taivc  the  land  oui  of  the 
hands  of  tiie  trustee  having;  chartic  hy  law  and 
transt'er  it  to  some  (tther  person  or  persons  wiio  slfall 
f>iv"  sci'urity,  and  the  judj^e  may  then  order  the 
certificate  of  title  to  the  old  trustee  to  he  cancelled 
and  a  new  one  issueil.  There  is  noihin-;.  therefore, 
in  the  Act  to  relie\c  the  <'\ecutor  or  administrator 
or  his  t)ondsmen  from  the  ordinary  lial)ilitv  to  parlies 
interested  for  breach  of  duty.  AsVtat.d  hy  Mc(  hiire. 
J.,  deliverint!;  thi>  judtiment  of  the  Territorial  Court 
on  appeal  in   W'll/.ir  y.  Ji  llrtt/' 

"'1  lir  Art  |ir(j\  iili-  for  :i  pcr-on  haviiiii  no  hcncfu'ial  interest 
m  the  l.ind  l.rinu  n-i-tcrKl  as  owner;  for  cxain[)lc,  section  •»! 
allows  the  pcr-onal  r<  prrsintativc  of  a  (IccM-cd  owner  to  apply 
for  and  obtain  a  certiticate  of  titli'  of  such  land  and  he  i>  tlierc- 
ui)ori  Meinied  ;o  he  tiie  owtKr.'  Now  tlien,  for  the  purj  oso 
of  recistration,  doiiiitless,  he  would  he  treated  r.s  the  owner, 
so  that  if  lie  executed  a  tra:i~f.  r  or  inortttaKe,  such  instrument 
would  he  dealt  with  hy  the  rcLMMrar  exactly  as  if  lio  wire  the 
:ih-olute  lu'iieficial  owner.  Hut  it  would  a-Miie.liy  not  he 
contcnd((i  for  tlie  moment  Ih.it  '■{  an  executor  contemjilated 
dealint:  with  the  l.-md  loiitrary  lo  the  i;Here-tN  of  the  de\i-.ee, 
the  latti  r  cicilij  not  h\-  injunriion  or  oi-ilir,  restrain  him  fioin 
so  doinii' 

((•)   .l.v    l!r,,„r,ls    /•/,,>,/    l',:rlir^  .Irintrn,,)  lli;,/,l.-<  fr.^m  I'rrsniial 

llijirr::riit,itirrs. 

In  the  .\ci^  other  tiiaii  .Mainloha  it  i>  distinctly 
ftrovided  that  upon  the  meinoiandiini  c.f  transmission 
Ix'inj;  made,  the  executor  or  admini.^i  tutor  shall  "ho 
deemed  to  l)e  the<j\vner  of  the  land,"  the  certificate 
of  title  of  the  land  shall  he  issued  t,.  juiji  and  for 
the  piirposr  of  ,.i,iy  registered  dealiims  with  <\\vh 
hind  he  shall  l.r  deemed  to  he  the  uh.sohite  and 
henelicial  o\\  ner." 

'  '-'  Terr.  L    \l.  ;il  p.-iC'-  HI 
Su.>ik    lOtt,  111,  lU;    .\ll;i.  7t,  7ir    Doni    ii:.    117    IJI. 
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III  an  Australian  f-asc  in  flic  Supreme  Court  of 
\"ict()ria.''  wliero  the  ])(>si)i()n  of  the  executor  under 
their  Act  is  similar  to  that  in  Saskatchewan  and 
Allieiia,  the  phuntitT,  one  nf  'he  ne\t  of  kin.  hrouj^ht 
an  action  to  set  aside  ;i  niorttiaiie  made  by  the 
adniini-tratrix  to  secur'  h' i'  own  i)ersonal  debt  and 
the  supreme  court  liehl  that  it  was  incumlx  ni  on 
the  phiiniiff  to  show  ai'tual  (Ushonesty  on  the  part 
of  the  mort}2;a^ee.     \\  ilhani-,  J.,  said: 

•■'riic  fpicstion  t(j  ill  .i^kcd  in  tlicsc  cii^cs  is  thi- — Did 
tlio  (l('f(nii:int  ihucIimm'  l.oiiotiy  iIkhhi  Jidi)  uud  for  valiuiMe 
coiisidiTation?  If  iic  iliil,  lie  iicfinirc-;  an  in(lcfr;i>ilil('  rinht. 
Except  for  the  coritciitioti  of  con-t  i-ucii\('  iiotirr  of  a  lircacli  of 
trust,  there  :n)[)(ars  to  lie  no  triomul  w  h.itt  \(r  lor  arri\  iiifi  at 
the  conclusion  tliat  tin'  dcl'indant  in  tin-;  la-r  (lid  not  <l(al 
honc-tiy  and  for  vaiualilr  (■(jti-idnatioii.  llr  tnay  lia\c  acted  in 
ignorance  of  tlic  law.  lie  ni.ay  lia\c  iiail  uii-oiiiid  ic'iai  ad\  ire 
a-  to  lii~  Ic^al  position.  an(i  y(  t  may  iiavc  acted  in  i)erfect 
iniiof  nee  of  the  (act  tliat  lie  was  running;  any  ri-^k  (jf  nialung 
liiin--(  h'  pri\y  I  >  a  iireacii  of  tru-t." 

The  person  ac(iuirinii  an  intere-t  frcni  the 
executor  is  |)i'()tei'ted  inile>s  he  deliliera'ely  and 
knowiiiely  makes  himself  a  party  to  ;i  In-each  of 
trust. 

In  Alherta  the  (|uestion  has  been  considered  by 
Mr.  .lustii'e  Stuart  in  St.  (nrnniin  v.  lotudiiU.'-  In 
thtit  ease  ;in  exetaitor  had  ;ji\'en  an  option  in  a  lease 
which  the  learned  juil,t:e  found,  imlependently  of  Tlie 
I.in/d  Tiilis  Ad,  would  have  been  incapable  of  being 
ordered  to  be  specifically  performeil.  The  lease  wa.s 
reui-^tered  and  the  option  was  contained  in  the  lease 
inider  the  ])ro\isioiis  of  section  o-i.  OealinL!;  widi 
secli.in  7(1.  t!ie  learned  jud^e  said: 

"A-  r'iiard-  liini  'tlic  lessee)  the  adinini-tr.'itrix  could  pot  he 
di.ni'd  In  li.'  th"  ali-oliite  and  lienefi-ial  owner  of  the  land, 
bccaii-c  the  dialings  iietween  him  and  tlie  administratrix 
were  not  'renistered  dealing-'  ,it  all  until  he  liy  hi- own  .act  only 
had  made  tin  m  <o.  It  may  indeini  he  the  case,  that  a  jH'rson 
purclia-iiijr  the  lease  from  lioiulreaii, after  it  had  heen  registered, 

•  Crcqnni  v.  Ah]i  r.  1.')  A    I..    I".  '22. 

•  \2  W.'I..  H.  lO'J. 
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a  pcr-oii  tiiuliiip  it  ><>  registered  and  containinii  tiiat  clause, 
and  aetinji  u|iun  the  faitli  of  .<ucli  reiii.-tration  would  l>e  entitled 
♦o  elaini  the  Ixnefit  of  the  nection  and  to  .-ay  tiiat  for  the 
•rposcsof  this  refjistered  lease  with  the  option  clause  contained 
lu  it.  the  administratrix  must,  in  liis  Uhe  purclia-er's)  fa\(ir, 
Ijc  deemed  the  absolute  and  lieneficial  owner  of  the  land,  and 
so  fully  competent  to  ftrant  the  option." 

Tliis  (Icci.-iioii,  liowcx ci-,  seems  U)  e>t;il)lisli  ati 
(■xnaoidiiiaiy  division  dt'  t  rasisaetidiis  at  the 
moniciit  of  fcjiisUation.  It  seems  to  overlook 
the  fact  tliat  toi-  the  ptifpose  of  Tin  IjukI  Titlc-^  Act. 
the  fciiist ration  is  ilie  (le.ajini;  am!  tliat  tlic  instrii- 
nu'iit  lias  not  taken  eftVet  or  the  estate  lieeii  creatcfl 
till  rciiistration.  It  would  in  elTcci  repeal  Tin  l.aii'l 
Titlr.^  Art  so  far  as  it  abolishes  the  doctrine  of  eon- 
striK'tivc  notice.  The  riiihts  of  a  hotut  Jidc  |)iifchaser 
would  first  he  determined,  upon  li'cneral  principh  s  of 
equity,  prior  to  rejiist ration,  when  the  claim  of  such 
inirchaser  niiiiht  be  unenforceable  by  reason  of  some 
e(|iiitable  doctrine,  jsiicli  as  that  of  consiriiclix f  notice. 
Such  pnrchasei'  would  then  reuister  hi>  transfer, 
btil,  accordiiiii'  to  this  decision,  he  cannot  '■i)y  his  dwn 
act"  turn  a  \-oi(l;dile  title  into  an  iininipeaeiuible 
one,  lint  this  is  to  miHiiy  thcAct.  In  the  (  uurt 
(»f  Ap.peal  in  New  Zealand  nnder  similar  circum- 
stances, t!ie  enforceinenl  of  suidi  an  opti'in  |;a-  i)een 
held  to  be  the  enlorcement  of  a  stalut()r\-  riuht  law- 
fully created  and  iKd  the  etiforcenient  of  a  bleach  of 
trust.  Ildwards,  .1.,  delivering  judmneiit  of  the 
court,  said: 

"The  iiK  re  fact  that  ;i  jHr-on  d(  aliiiR  with  a  retii-lerod 
proprietor  knows  that  such  rejiistercd  proprietor  is  ji  truster 
under  a  will  certainly  does  not  make  ii  necessary  to  make 
iiKpiiry  as  to  his  powers  unless  there  is  Foniethinff  in  the 
nature  of  his  dealings  with  the  trust  property  to  give  notice  of 
the  fiict  that  he  is  de.alint:  frauihileiitly  withit."  '" 

And   this  decision  was  expressly  approNcd  in  Home 

v.    Ilinlic}^ 

•    i'ii-<  V.  Knnw'na.  Ji'i  X.  '/,.  I,.  Ii.  (i04. 
"  ^6  N.  Z,  L.  R.  C.  A.  IJOs. 
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In  .Miinitotta  i  section  (1',)  >  thccxeculoi'oradnnnLs- 
trator  1)V  siucitic  cnactnu-nt  holds  suhjoct  to  the 
trusts  ot"  the  will  ov  administration  even  tor  the  pur- 
,,„.,-  of  the  Act.  The  law  therefore  \n  re-ard  to 
(l,.alin"s  l,v  such  witli  third  parties  is  the  ordinary 
law  witlioiit  special  reference  to  Tin  h'ml  l>,u,>,d>i 
Ait. 

(.li    .In   Uniiinh    III!    Rnji-^frar. 

The  i)o>ition  of  the  retiistrar  with  reference  to  a 
certihcateof  tillein  I  1h- name  of  a  i)ersonal  rejiresenta- 
tive  is  radicallv  (hlTerenl   in   Manitol)a  fnun  tliat  in 
tlie  other  jurisdictions.     In  Manitol)a  it  is  spc'cilically 
enacted    i'<ection    t')',)i    '•that    l)ef()re    resist eriiiii;   any 
dealiims   with    tiie   land,    the  di>trict    revi>trar  shall 
sati<f\"  hiniM  If   tiiat    >uch   .lealini!.-  is   in   a<'cordance 
with   such    ti'U~.ir~  or  purpo-e^.'"    tliat   is   to  say,   th<' 
trust-  and  purpo^.-  for  wliich  the  laiul  is  -ul)ject  m 
the  hand-  of  the  i)ersonal  repre-^eiitative.      The  duty 
,,f   the  iv'jivtrar  in    Manitoba,   therefore,   in   pa-sm- 
ui»on  a  transfer  or  morl<j:ai:e  iiiaiie  liv  an  ('xecutor  or 
administratoi'.    i-^   delerinined    t)\-    the    principles    ot 
law    jiovernitu'-    the   dealing-   of   executors    with    the 
('State.''  and  i-  not  in  aii\'  \\a\-  peculiar  to  the  rorreiis 
s\stem.      The   re<^i>trar.   imder  the  .\ct.   mu-t    make 
fiirther  iiuiuiries  than  would  he  nece~<ary  l)v  ;i  Umm 
Uilv    mortiiatree.      I'or    example.    Mich    a     mort-auee 
woul.l    he    entith'd    to    a-ume,    in    li,-'    ah^'iice    ol 
notice   to   the   (H.nlrary.    tiiat    iheiv    were   del)t<   tor 
v.hich  it  \\a<  necessarv  tiiat   the  pefMinal  irpreseiita- 
tive  >hould  mort-a-e  the  estate.     The  re,m<trar  on 
the  other  hand  must   satisfy  himM'lf  that    there  are 
in  fact  such  deht^-x  and  tluit  the  i)ersonal  representa- 
tive is  actiii-  within  his  riidits,  independently  ot  any 
pre<umi)tion  that  mav  arise  in  favoi  of  a  tiiird  i;arty. 
In  the  re-ult  in  Manitoha,  as  in-I  rumeiits  take  efToct 
only  from  reiiistration.  the  hem^liciaries  of  ;in  e-^tate 

"Kc.Simmi,  It  W.  I..  K.  ."li. 
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obtniii  appniTiitly  a  .urcatcr  protoction  than,  for 
cxainplc,  in  <)iirarii)  wiicrc  all  lands  |)ass  in  the  first 
iiisiaiicc  to  the  jjci'soiial  njin'senttitivc,  but  \vitlu)Ut 
iiis  transactions  necessarily  havinji  to  j)ass  tiie 
scrutiny  of  a  distrir-t  registrar. 

The  e\tii'!iH'  Ml  the  other  direction  is  reached  in 
Sasl<a1che\van.  Alberta  and  the  Dominion.  In  those 
jurisdictions  "for  the  i)iu-pose  of  any  retdstered  deal- 
iuiis  with  tlie  land,  tiie  execut' "  or  administrator 
shall  be  deemed  to  b(>  the  al)solute  and  beneficial 
owiK  ]■  tliereof."' '^  'J"he  extent  to  wliich  this  freedom 
of  action  by  the  personal  representative  in  the  re^is- 
ti\  otlices  is  carried,  is  well  illustrated  by  a  case 
where  the  executor  was  also  thc^  beneficiary  of  latid 
under  the  same  will.  'J'here  was  filed  in  the  hind 
titles  office  at  the  time  an  execution  a<iainst  the 
executor  i)ersonally.  A  transfer  from  the  executor 
as  sucii  was  produced  to  a  third  party  and  reiiistered 
free  of  the  execution,  and  on  reference^  to  the  full 
cfiuri   this  action  was  sustained." 

In  \ietoria  it  was  provided  that  '•executors 
shall  bec'iiue  the  transferees  of  the  equity  or  inten^st 
of  the  deceased  i>roprietor.  and  shall  hold  th(>  same 
subject  to  ('(juities  upon  which  the  deceased  held  the 
same,  but  for  the  ])urpo>(.  ,,f  au.\  dealings  with  such 
land  every  executor,  administrator  or  curator  shall 
be  deeme(l  to  be  the  absolute  propri(«tor  thereof." '' 
Hut  notwithstandinu-  these  apparently  verv  distinct 
wonls,  the  I'ull  Court  (,f  Victoria  has  taken  into 
consideration  tlie  ritiht  of  an  administrator  to  sell, 
the  case  in  point  decidin!--  that  the  registrar  had  no 
rii-ht  to  raise  an  objection  not  di>c|osed  by  the  })ap(TS 
before  him."'  And  not  v\  ith<landinu  these  words 
th(>  Acts  recognize  some  distinction  ii,  the  ownership 

"Sask.  lit,    All:i.  TO;    I),.in    121 

"  lie.  CnUmnvi.  Z  Terr.  F..  H.  SH. 

"  Trnnsffr  of  Land  Afi^  Isnn  (Vifloria''-    5  lOM 

"^'^ii',''v't''  «''','n-i'    ^''"■'■■'"'   "'"'  •<«''"•!/  ^V'.,  Ll,l.    .iml  (yil.,i;„mn 
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of  ail  cxccvitor  and  that  of  an  owner  personally.  The 
description  of  a  party  as  executor  is  more  than  a 
mere  addition.  An  administrator  may  niake  a 
transfer  to  himself  to  ^et  a  clean  certilicate.'' 

(•'»  clIWCi;  ()!•  oWNKHSIIll*  11'*  »N'  ^AI.i:  lOU 

TAX  !■:.>. 
The  proceedings  for  the  rei^ist ration  of  a  title 
-iained  thr()nfj;h  a  tax  .'<ale  dilfer  radically  in   Mani- 
toba  from   the   i)roceedinjis    in    the    other    jurisdic- 
tions.-'    In    Manitoba    the    re<iistrar    examines    the 
lax  title  and   notihes  the  ])arty  interested,   and  in 
fact   carries  on  all  the  i)roceetlin^s  wilh  a  view  to 
redemption  or  disclosins  any  irre,u;ularity  in  th(>  title 
of  the  purchaser.     In  the  other  jurisdictions,  on  the 
other  h.'uid,  the  whole  (juestion  of  the  validity  of  the 
proceediims  is  taken  out  of  the  hands  of  the  registrar 
and   placnl   in   those   of  a  judtic  acliiip;  as  pnsona 
,hsi,jti<il(i  under  the  Acts.     All  that  the  registrar  has 
to  (io  in  such  case  is  to  read  the  order  of  the  judge, 
when  made,  confirming  the  transfer.      In  Manitoba 
the  retiistrar  gives  noti<'e  to  the  parties  to  HMlecMn 
the  land,  if  it   is  open  for  redemption.     In  Saskat- 
chewan redemption  may  be  effected  upon  the  con- 
firmation   proceedings   "before    the    judge,    and    the 
general  Act  is  sufficient   to  extend  the  privilege  of 
redemption  to  all  cases,--  but  redemption  must  be 
offered  before  the  actual  h(\'iring.-'     After  the   tax 
transfer  has  been  confirmed   in   Saskatchewan   and 
Alberta  it  must  be  presented  for  registration  within 
two  months,  unless  the  period  I)e  (extended  by  order 
of  the  court  or  judge,--  and  upon  ))eiiig  deposited  in 

"  llof^h,,  V.  Dnnnhfr,  (1011)  V.  I..  1!  -\  1  'full  court);  R>  I.orkharl,  20 
W  I..  H  4i:};  Re  ddllomiy,  .i  Ti-rr.  L.  II.  SS.  (  oiiipiar  Hi-  Moore 
arid  ConMrrnlion  Life  Asxorinlwn,  9  Mnn,  L.  I!.  45:'.,  us  oxplainod  in 
I't.mon  V.  O-Brkn,  1  W  .  W  -  1!    UVJf.;  20  W.  L,  K.  510. 

»' Man.  4(1,  47,  48;   Sask.   121:    .\lta.  S2;    Doin.  IW. 

«  Xor'k  linlish  hivrstmnil  (  V..  v.  .S(.  John  School  Dislnd,  3o  b.  C    K.  101. 

"  In  Re  John  Baker,  1  S.  L.  H.  7  „    ^      _  ,     .  „        ,    „ 

"Sask.  122:  Alta.  M>;  iJoin.  i2S;  Rr  Donndty  i  liJC  .5a(f ,  o  icrr.  i..  iv. 
27C. 
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the  huul  titles  office,  tlie  tfunsfor  must  lie  tliere 
fur  a  period  of  tour  weeks  liei'ore  tfie  ptireha.ser  is 
registered  as  ahxilute  nuner.  This  four  weetcs, 
liowever,  is  not  to  extend  tli(  [.'criod  of  redemption. 
i)Ut  merely  to  i)eri!iit  of  appeal  and  an  order  stop[)iii<; 
resist I'at ion  in  the  meantime:  neither  does  it  permit 
of  other  !C!;i>t rations  eomini':  ahead-'  that  is  to  say, 
the  purchaser's  traic-fer.  when  re<iistered.  operates 
on  the  i-eiii>t"r  as  it  .^tood  at  the  time  of  the  ori,<iinal 
deposit   of  t  ne  tax  t  laii-fer. 

Tiie  riiiht<  of  a  purcli;i-i'r.  a-  aiiain>t  the  holdei' 
ot  a  tax  transfer  uncoiilniniMl,  liaxc  ahcady  been 
touched  on.  .\  Mile  for  taxe-  pay>:  the  taxes.-'  and 
it  would  -eein.  thereloi'e.  to  lie  readitiii  a  lireat  deal 
into  llie  wo!'(l>  •  unpaid  taxe-^"  in  Saskaii'hewan  and 
Alherta  •  to  >a\'  that  the>e  word-  include  "Iraiisfei> 
under  .--ale  for  taxes."  e-pcci;i||y  in  \  iew  of  the  fact 
that  in  ihu-e  juri-dicl  ion-  it  i-  -periiieally  enacted 
that  a  tax  purclia-er  may.  furth<'r.  after  his  purchase 
lodjie  a  ca\cat.  If  -iich  a  puicha-er  lie  |i!'otected  in 
any  case,  it  i-  hard  lo  undei-^tand  wlix  llii>  special 
provision  -hould  lie  enacted  pi'iuidiim  tliai  he  may 
lodire  a  ca\ cat . 

{'■'>'  <\\\\<.\   (tr  n\vNi;i;>iiii'  i  rnx  s\i.i:  ixdi'i; 
lAl.'  I   ri'iN  AMI  .11  ill  ,Mi:\-i\ 

Here  a.iiaii;  the  practici-  dilTe!-  in  .Manilolia  on 
the  one  h;ind.  .mikI  in  the  i-emaininu  jurisdiction-  on 
the  other. 

In  .M.'.niloha  thewiit  of  execaition  or  Jiai  Utcln^ 
is  not  (i.sed  to  reach  land.  Hy  77/r  Jiulf/nnnfs  Ad. 
R.  S.  M.  \\H)2.  c.  SO.  it  i.<  provided  that  immediately 
upon  an\-  judgment  foi-  i)ayment  of  money  heinii 
entered  <ir  recovered  in  tlie  roiu-t  of  lviiii>;'s  Bench  a 
certificate  of  such  pa\tnent  ma.\-  he  recorded  in  any 
and  all  the  registry  oilices  or  land  titles  offices  of  the 

-'  Rr  Ctrmkiuiii,  IS  ().  \\  .  li,  tiilG. 

-'  I'linton  V.  ('////  iif  \\  iniiij.Ki,  11  .S.  C".  I{,  IS 

•■'■  Siwlc.  00;    Alt:i.  4:5;    Man.  70. 
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nrovinci',  "and,  from  th-  linu'  of  the  rcconlint.'  of 
the  -anu'  tlu"  said  iu.l-iu.  iil  -liall.  cxc  p'  ^'^  ^'"'i'^^- 
■  lUn-  nuiiiioncd.  l)ind  and  fmin  a  hen  and  chai-c  on 
all  the  lands  .if  the  jud-n.cnt  dcl.tor  ,n  the  scyrral 
districts  in  the  n-istry  oilircs  and  land  titles  ..Ihccs 
in  which  siK'h  (citificalP  is  nronh'd  the  same  as 
thou-di  chai-.^l  in  writ  in-  l>.v  the  .ind-nant  drlnor 
undrr  his  han.l  and  seal.-  Thr  jud-n,rnt  upon  the 
lilinn  of  thi.-^  ccrtihcatc  is  made  a  li<n  l>y  J  I"  J  inhj- 
mcids  Art  and  attaches  all  land.  ex.  nipt  and  other- 
wise -^  Proceedinirs  to  realize  on  the  lien  so  created 
■ire  taken  l.v  >eparat<'  aeti(.n  an<l  when  th<'  proi)erty 
is  ^(.Id  and  vestinii  order  ol)taiiied  the  order  is  hroiiiiht 


into  the  di>trict   re-istrars  ..l!ie.'  if  the  land  sold  _is 

1         _      __.       ..  ,. 1     'if    .■,..,ii1-,r     ,v(.r'tIon     .:>'' 

llil 
|ir<i 


1,,,.   t!„>   new   >vsteni.   aii.l    if   reuiilar    >  sect  ion    .)!. 

vi^.i  i-  re-i>tered.  So  far  a-  Th'  U<<d  I'rojHrhj 
'\,t  \<  concerned  the  lien  i^  treafd  in  the  >anie 
,„:uu,er  a<aiiv  otiier  lien  and  the  efiect  oi  film,-  the 
,.,,,.,  ilirate.-  i-  merely  to  preserve   the  priority  ol   the 

"  "'  In  S's^katchewaii  a-.al  All.erta  '  the  writ  oi  Jicri 
facias    .lirecled    a-aiii>t    lands    i^    umcI.     dlie    local 
Voo-istrar    ..r    clerk   issues    the  writ,   directed    to    ihe 
sheriff    who   ni«on   iis    deliveiy    to   hmi   is   re(|mred 
to     transmit     forthwith     a     coin-     thereol      to     the 
rc'd^trar    tli(>    costs    of    which    are   included    m    the 
n,"ts  ..f'writ    in   the  clerk's  onioe.     In  All.eria   •'no 
l-u,d^  diall   he  bound  bv   any   ^uch   writ   until   the 
rVceii.t  hv  the  registrar  lor  the  reai>tration  di.-tricl 
in  which' -uch  land  is  situated,  ot   a   <'opy  thereol 
(<cction  77u  and  in  Saskatchev>an  '--uch  writ   slial 
bind  the  land  covered  therel)y  only  iroiii  the  time  ol 
,h,.  receipt  of  a  certified  n.py  thereof  by  the  resistrar 
ha    the   ref2;l.stration  di^tric^   in   which   such  land  is 
situated"  i<ection  lis,  par.  21.     The  wordmti  ol  the 
Ha.-katclu'wan  L'unI  Tiths  Art  WOt!    was  the  same 

-  Frost  V.  Drh-,r,  10  ^!.n,  I..  U.  :M'1;   R::':rr>.  v.  //.w/,  ,.  1  1  M:,n    I.    U 
=' .Susie,  lis  una  fnllownijz;    .\lt;i    77  ini.l  lullowmn. 
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as  tli:it  of  the  Alhcrfa  Aft  prior  to  tlic  anicii(liuont 
of  I'.Kis.  c.  21).  >j  10,  Imt  the  rii('aniiit!;of  the  t  woscctions 
appiar.-  tin-  >;iin('.  The  lilinu:  of  a  r(\\i\  of  the  writ 
in  the  iaiid  titles  oflice  i-  tli;it  uhirli  iii\cs  tiie 
writ  its  effect  as  aj;aiiist  land; 

"111  the  Territories  a  jaduiuciit   is  not   a  lien  upon  laml. 
Whatever  clTcct  it  ohttiius  is  throu^ili  the  filitiu-  of  the  cxiiiaion 


"As  1  i)ointe(l  out  in  liocz  v.  Sjiillir,  1  \V.  1..  K.  'MW).  a  juiln- 
nient  is  not  a  lieu  upon  laiul  in  tliis  pro\iiirr.  imd  it  i<  only 
liy  virtue  of  an  execution  against  laml  that  -uili  a  lien  can  lie 
olitaineil."   ' 

Till'  diet  111  n  of  >eotl .  J.,  deli\'ei'iii.Li  t  lie  jiidmiienl 
of  the  full  court  ill  Limitijis  v.  ('(ii>iiil"ll  mu-t  lie 
taken  to  he  overiiiieil,  where  he  said: 

"1  see  no  reaM)ii  uiiy  laiul-  could  not  at  the  time  Tli<  Tcrri- 
toriis  Rial  I'liijiirhi  A<t  \va.-  in  force.  lia\e  heen  sold  under 
execution  and  ;i  certificate  of  title  is-iied  to  the  purchaser  from 
the  >herilf  without  a  copy  of  the  exe(aiti(jn  li;i\  inij;  l)een  delivereil 
to  the  rej;i>trar  under  section  !tt.  i>ro\i(|ed,  of  c(jur>e,  the  land 
had  not  heen  dealt  with  hy  the  judfiment  delitor  piior  to  the 
registration  of  the  transfer  from  thi'  sheriff." ''- 

Ul)oii  beiiiii  so  fih'd  tlir  wfit  "hinds"  the  land 
covered  therel)y  iheiii<;  aii  the  land  of  t  he  excriii ion 
del)tt)r  within  the  hailiwiek  of  the  >lieiiff  lo  whom 
the  writ  is  directed)  that  is  f*  sa\'.  "creaie>  a  char<ic" 
upon  it. 

"In  my  oi)ini()n  the  delivery  of  an  execution  to  I  he  sheriff 
to  he  executed  creates  a  lien  U|)i)n  1  he  execution  debtor's 
property,  or,  to  adopt  the  wordinii  used  in  WtiixlUind  v.  i'lilUr, 
1 1  A.  and  1",.,  .at  pafi<'s  <)S7.  tivs.  'a  chaise.'  The  lieu  of  an  execu- 
tion, like  other  liens,  does  not  of  it~e!f  transfer  title.  It  does  not 
change  the  rifiht  of  proi)erty  aiul  vest  it  at  once  in  the  plaintiff 
in  execution,  nor  in  the  officer  charged  with  the  execution  of 
the  writ.  It  confi'rs,  however,  the  rijihi  to  levy  on  the  i)roperty. 
to    the    exclu-ion    of  all     transfer-    ami    lien-    mad.e    Py    the 

^0  Bocz  V.  Siiillii;  1  \V.  L.  H.  :i()li,  allirimd  Z  \\  I,.  H  JsO  .s,.(-  :i!s,,, 
Evans  v.  I'oxliU,  :5  A.  L.  R.  141. 

^'  FrcdiricL-s  v.  \orlhn-i.il  Thresher  Co..  .i  S.  L.  H.  isi),  N'l'wlunds.  .1.; 
(iiKiiiluin  I'licilic  koiluaij  Co.  v.  •Sil:ir.  '.i  S.  Ij.  1{  102  ;it  pa(£t' 
KJit.     Sec,  .iW,  KvuH.'iV.  'I'o^lill,  ;i  A    I,    li.  111  ' 

«  2  Terr.  L.  H.  356,  at  page  .■J74. 
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(Icffiidant  su!is((ni(Mit  to  the  f ommcnccnii'nt  of  tlu-  cxcculiuu 
lien,  s\il)j(Tt  to  -oinc  >tiitiitnry  oxc('!)tions."  ^' 

"In  tlic  next  i)lac('  it  provides  that  'no  land  «//"//  l>c  hound 
l.v  anv  such  writ  or  process  until  <ncli  copy  and  memorandum 
h'-.isv  lieen  >o  delivered.'  Surely  that  nui>t  mean  that 
when  the  copv  an<l  memorandum  are  delivered^  the  '.and  shall 
he  homid.      What  i-  that  hut  dninjinil  the  /(/«'/.''"" 

It  li;i-  liccii  laid  (l(i\\  n  in  tlic  iveriit  ilcci-ioii  ot 
FiidnicLs  V.  \i,i1lnr,>t  Thi<  sh,  r  Cniiifinini  ^  that  1  lie 
ctTcct  of  the  filiiiii  <il'  t he  cNcctitioii  in  lln'  l;iii<l  till('< 
ollicc  is  to  con-titiitc  :i  -riziiiv  df  all  the  hinds  ol 
the  cxcrutioii  debtor  which  iiia\-  lie  -nltjci'i  to  tlic 
wfit.      Ml-.  .Justice  Xewhuid-  -;iid; 

"I  can,  therefore,  conie  to  no  other  conclusion  than  that, 
by  delivering  a  copy  of  the  writ  to  the  rc-jistrar  the  sheriff 
M'ized  all  the  land  of  the  judmnent  ilchtor,  and  that  the  rcfjis- 
trar  l>y  inakinji  the  memorandum  rccpiired  hy  the  .\ct  on  t!ic 
certiiicate  of  title  is  notifying;  the  judiimeiit  dehtor  that  that 
l>icce  of  land  ha-  heen  >ei/ed  l>y  the  -herilf  luuhr  the  writ.'' 

This  holdiiiii'  is  at  \afiancc  with  ;i  miiiilxf  of 
iv|iiiit(  (i  deci-ioii-  loiichiiiii  tlie  -atiie  point.  In 
MilJuinil'l  \.  Pinili'i).  Scoii,  .1..  -aid: 

"Such  rcfiistration  cannot   he  construed  as  a   seizure  or 
an\thinir  cciniv;!!!  nt    thereto."^'' 

In  h'r  IjnnI  Tltl(.<  Arf  niiil  libnirliiiril  Hsiiitv, 
M((iiii!v.  ,1..  deliveriiiii  the  judmnenl  of  the  Teri-i- 
toiiiil  Full  Court,  siiid: 

"Tlie  sheriff  in  deliverinjr  cojn-  of  execution  to  tlu^  rea;is- 
tr.ir  (loos  .so.  not  with  any  intention  of  >eizin'j,  tli<  land,  hut 
simplv  in  coni])li:ince  with  The  Luml  T/lh^  Acl.  1  ca.iuot 
consider  sucli  an  act  as  a  seizure  or  an  iucejition  of  execution 
of  the  writ  and  csi)ccially  is  this  dear  since  Tin:  Loud  T(7/fx  Ad 
„f  is:>',.  l.ecause  luider  that  .\<'t  th(>  sheriff  is  not  recpiircd  to 
specify  the  land  intended  to  he  hound  as  was  tlie  case  mider 
The  Jhal  Piviiciiu  Ari:"''' 

■"  Ihnimiv.  (iihlmn.  7  W  .  I..  K.  17s,    lirck,  .1.,  at  ikih<'  1s(). 

••'  Hi  CUhTion,  1  Terr.  L.  K.  'ISl  (full  court),  W  etinorc,  C.  J.,  ;it  page  I'Si . 
Si'.',  also,  Limmien  v.  Ciiiiijihill.  2  Terr.  L.  H.  ;5.5t>.  Sec,  al.so,  for  the 
efTcct  of  the  wor'f  "liiml   '  1 1  I'luliiii:  Cases  51'J-0'21. 

»  3  S.  L.  U.  280;    15  W.  L,  K.  fiti,   alliriucd  44  .S.  C.  U.  ;jis. 

5«  2  Terr.  L.  H.  23S,  at  ininc24;i. 

^'  5  Terr.  L.  H.  240,  at  page  214. 
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And  in  h'rliitna-  Loan  mid  Sttvimjs  Cnmpnvji  v. 
(ii)J(ls)nitli,  liurvcy,  J.,  said: 

"It  is  clear,  liowcvcr.  from  Rt  Hloiichnrd.  .'>  T<  rr.  I.,  i;.  -Mit. 
llmt  such  filing,  even  if  the  ilchtor  owned  tlie  land  at  llie  time, 
wodld  not  coa>titiile  a  -eizure  or  incei)tiou  of  execution  of  the 
writ."" 

And  in  Trust  and  Ijhin  Coinpfinif  of  CduacJa  v. 
i'lHj}:,  I,nn;<>nt,  .1.,  said,  rcfcrrinu  to  rcrtain  execu- 
tions wliicli  IkhI  l)c(Mt  filed  as  reiiuiicd  !)>■  7'//.  Land 
Tit  Irs  Act: 

"111  this  case  ilie  sheriff  maile  no  seizure  whatever."'' 

And  stihscHiuently  to  tlie  decision  tuider  disctis- 
sion.  Wctniofe.  ( '.  .!..  in  an  applieiitidii  to  '•onHnu  tlic 
slie'in's  iran.sl'er  upon  a  sale  under  exeenlion.  laid 
down  wliat.  it  is  siibniitted,  is  the  corivct  view: 

"The  deptity  slieriff  in  his  affidavit  stated  that  the  property 
in  (lue-tion  was  seiz(  d  on  '2!Mli  Seplnnher,  1910.  That  haji- 
l)ened  to  he  tile  (lay  of  tlie  sale.  I'here  must  liave  heen  some 
mi-tal\e  on  the  jiart  of  the  deputy  unless  he  imagined  that 
there  was  no  seizure  until  the  date  of  the  sale.  I  am  of 
op'nion  that  in  the  case  of  lands  no  corporal  seizure  is  nocossary, 
and,  if  it  were  necessary,  the  seizure,  or  what  was  equivalent 
thereto,  in  this  case,  was  made  in  .June,  wlien  the  advertise- 
ments were  posted  and  ])ui>lished — whichever  mav  have  liap- 
pened  tir-t.     Doc  d.  /Inzdi  v.  Jlir.oi,  .3  X.  B.  H.  s7."" 

The  decision  of  the  learned  tiial  judti,e  in 
FrfihricLs  v.  \(trtlnr(st  Tlir(sli< r  ('(idijxihi/  was  eon- 
lirn.ed  on  appeal  to  the  Supi'eino  Court  of  Canada, 
hut  Idinjiton.  .!..  <lfTiv<'rinti-  the  jndunient  of  the 
same  coiu't,''  entirely  refrained  from  hasiiiff  his 
jud<iment  upon  that  jnirt  of  the  reasoning  of  the 
jud};inenl  of  the  trial  jiidjie  re'^ardin.u;  the  effect  of 
filin-jj  the  e\(M'iition  as  a  seizure  or  from  discussing 
the   ai)i)ellant's   counsel's  ary,timent   on   this   point. 


'■  1.')  W.  1,.  U.  .V),  :il  l):]^'.' .")7. 

"  :iS.  L.  1!.  210.  at  pane  •.Ml'. 

'  lie  Shirc,  It)  W.  I-.  H.  '217.  Tlir  saiiir  piactico  was  laiil  clown  liy  tlio 
c-.i.ic  jii(!u;<'  in  /..:"i'i:7' -  V,  Tdw,-;.';.- .'.',  'J  Ti-rr  L,  li.  IV'G.  al  (la^r  ."GT, 
where  he  caiTfully  (lislinsuisJKMl  Ix'twccn  the  .scizvirc  i)y  advertise- 
niriit  and  the  "hindiim"  previously,  up  to  the  filinn  of  the  writ. 

"  t4  S.  C.  H.  ;?1S,  under  name  XorDmrst  Thresher  Co.  v.  Fredericks. 
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held  that   a  lioinc- 

1     I  \-     the     execution 
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debtor,  t'reeof  exccutH^ii,  not  heeauM 


scizei 


hut  because 


heiii^   llicapaOle  oi 


ve  it  has  not  l)een 


Itelliii;    seized 


doe 


no 


t   bind  i)r 


while  a  homestead,  the  execution  (lo 
fonnalienon  it ;  or  a^  .tated  m  Bnv:  y.  .^i>dlu ,  by 

New  lands,  J . : 

•■  \.  tlio  exoculion  rn.l.tors  roul.l  not  >vm-  thi>  land  unUer 
the  wr  t.  o  -x.^ution.  I  .lo  nut  tl.ink  that  they  luue  -"y  n,h  ^ 
eroin  with  which  tl>i-  haul  can  1)0  chaWHl  under  Ike  Land 
Titlis  Ad  and  ther..fore.  although  r.-,st..red  under  it,  !,.•>.> 
.^cm  tions  .ie  not  incumhrun.vs  to  whi-h  it  .s  sul,e.  and  on 
the  -de  of  the  same  under  niort-aRe  the  land  weuhi  v  e^t  in 
the  purchaser,  free  from  incumhran-'c    - 

If  it  is  the  actual  seizure  only  wliieli  -ives  an 
execution  any  '•binding"  elTect.  how  can  ';/'■■'-';;;;;; 
the  execution  attaclu>s  a  ho.nestea.l  ^^  "''l  "'''■  ;;^  ''X 
o^vn(>r  abandons  if.'"  ll  <"in  hardly  be  that  the 
sheriiT  unconsciously  in  the  ni-ht  watches  as  it  \vere, 
makes  a  seizure  by  reas,.n  o(  some  ^^'"J  .'l'";;:  ;>';;;; 
utter  stran-er  to  him  iar  a%yay  tn.m  his  ofhce  and 
of  which  he  mav  be  in  entire  i-norance  lor  years 

It     has     been     held      in      Saskatchewan     that 
executions   bind    only   n-i>tered    interests    m  land, 
and   do   not  bind   or   affect    an    e<iuitable    interest 
as    for    example,    one    held    by    way    o      <:ontract 
fr.mi  the  n-istere.l  owner.-       1  his    .■onclusion  was 

«  B.C.  V.  >^,nUrr,  1  W.  L.  R- ^^^^J'^  ''  W    l"h '^nf  i";,^?:!/ 
'■.Terr    L    K.   S4;    Mnniur  v.  Dnniii,  -  \N  .  *';"-.,,,,.  ,-  u-  i    ij 

"  Canadian  Parific  Rmlu-mi  Co  v.  .S.ter  c(  at.,  3  S.  i..  it.  .'  ..     .  1 1 
Ranney\.Stirnll.  is  W  .  I-  K.  •). 
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nrrivcd  at  liy  an  fxaiiiinalion  of  sections  11S-1L';{ 
of  tlic  Act.  from  wliicli  the  IcaiiicMl  jxuh^v  ^iithvrcHl 
that  the  intention  was  to  ileal  in  tiiose  sections 
with  the  registered  interest  only.  As  touchinji, 
however,  section  12.")  ni  the  Act.  peiininiim  an 
execution  creditor  to  hie  a  caveat  ai:ain-i  laml  in 
which  tJM'  execution  de!)tor  is  interested  Ix  nelicialh  , 
l)Ut  wliich  stands  in  the  name  of  some  olher  person. 
the  reasoninji'  is  not  >ati-la(toi\ .  'lu  li!c  a  caveat, 
the  caveator  is  iCfjuired  lo  stale  that  he  claims  an 
interot  in  tiic  land,  and  to  swear  that  ilic  alliuations 
are  true,  and  it  cmild  hardly  he  suppo-rd  thai  the 
lejiislature  would  sujiuesi  that  a  party  n.ay  make 
such  a  claim  on  aflidaxil.  wIhii  a^  :;  matter  of  fact 
lie  h;id  no  chiim  nr  inlcic-i  in  the  Jancl  w  hatso(>ver. 
It  litis  heeii  pre\iou.d\  pointed  (iiit.  that  tli'ir  i>  ;i 
distinction  lietucen  the  ■hindinn"'  cliVct  of  an 
execution  and  a  '■sei/ure"'  under  an  exeeiit  ion. 
Admitliim,  therefore,  that  the  sheriir  cannot  seize  an 
e(|uital)ie  interest,  it  does  not  -eeiii  unieasonahle  to 
hoi(l  that  the  lilin>i  of  an  execution  iiia\-  •■Jiind"  Mich 
e(|uital)le  interest,  uliile  ai  the  -,iine  time,  a>  reuard- 
the  rejiistrar.  who  (•;iii  only  deal  with  rei:i-.iered 
interests,  the  memorandiun  of  the  execution  can 
oidy  he  made  where  the  execution  delitor  appear- 
as  haxinu:  t\  reiiisteri d  interest. 

On  the  other  haii.l  it  must  !>(>  admitted  that  the 
n-asoninji-  in  C.  I'.  //.  v.  Siltrris  closely  i)ar;dlel  with' 
that  111  tud  \'ictorian  cases,  neither  of  which,  how- 
ever, appear  to  have  been  cited  either  on  the  at>;u- 
nient  or  in  the  judmiient.''  The  \ictorian  Act  p7o- 
vidi's  for  the  enteriiiii  of  the  writ  on  the  "rejiister." 
that  is  the  certihcate  of  title,  havinti  no  provision 
for  '-hlinj-"  as  in  Saskatchewan:  and  it  h:is  no  such 
indication  of  the  scope  of  an  execaitioii  as  in  section 
r_>.")  of  the  SitskatcheuMi,  Act.       I'.ut   the  l.rinciples  of 

V.  Ca,lm,i„,  17  V.  1..  1{.  L'0:i.  "     '    '"""""^ 
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1  1     ,1,,.      Vn-tfirKiU     (It'ci-ioli-^     :""(> 

''""^  oxe..ution  ro«ist..n.a  prior  to-^ll^l-.I^i^HH' ai:: 
,„.»t  of  this  Act  shall  '"-!•  ,;^"j;;;:  ;;;^^  Tiling  s..rvod 
leas.-,  inortp.ii.-  or  rhain',.  '"'t  '>'  "^, '•,,,,,  of  the  Supreme 
vN-ith  a  copy  of  any  writ  of  ^;;/'';;t'\;r:^  /,;!!"•  urt  (.!r  of  . 
Court  or  of  at.y  <><'<''^^'''- ^T  .°  '  ^t  li  "tion  a.roinpanic.l  by  a 
..ouMty  court  m  ^]^^^X'^tu^'^\  or  his  attorney. 
>tat.-nirnt  sinnd  l.>  >n>  I'f '>'",,;,„  ,„ort^a«e,  (.r  charge 
solicitor,  or  afi.'nt  >,,ec.  vn.^  th.. .        .  W..    .  m    U ^  -  ^^^.,^ 

-oufiht  to  he  atiecte.1  ther.h>.  ' '  '  '  "^  ,  '^,.';^'^ri,,%he  register 
..opy  the  tune  ot  such  -[^  ;:,■';;  ".,;""  ,har,e  so  speci- 
l,ook:   ami  alter  any  hml,  'V'  '  ■.  !' '"     V.it    dwra-  or  order, 

;;r;,:s^^nsi;'Si ffn;h.cheauie,..e^ 

-vl.ich  tran>f.-r  ^l^='>V"^n  fer^Hlte    e^i^   t  1^  k:    an.l  on 
proprietor)    enter  such  \    "'     ^^  I  ^^  ,„,ome  the  iran~- 

jjiiirc,  or  rhariii'.  . 

,v,.  r.ui^t.r..l,  .u.l  talons  lKiek.M.va  -     M--;y    J 
,1,,  i„„,v-t    was  Ihnviorr  r,,u.tal>l«>.        >^  I  %" 
,    lulv    isss.  a  writ  of  vxvrnXum  a-an.M  -.  1..  Mnitli 


was  s('rvc( 


^•''■^V;'''rr'n  ISSS  s^.:s,,.i,h  sold  to  m.k. 

"■     V"  ;;/     urrrlnM.r      On  Au^tist  :Ust  tho 

,,  -luitT  bot>uh.  -iH.  .Hiuity  ..1  ;-  -;;i' :;  \  • ,    , 

i.,.riiVs  s-ilc      M    1'^.  Smith  liU'tl  a  ea\iMt   ami  ui 

:=!.i:;":J";,:;:iSw;roic;:;;:!;;."..a,,.. 

;;;;;i.TM.eli.;n  UHi      tl.osoetu.nci.umMi.    Minsoqwrau,  . 
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in  Ricluirds  v.  r'adnnni.  t'ne  same  juduc  afrmncd 
his  I)I■('^•i()Us  {•(tiiclusio.'i  that  until  there  was  a 
tulin  nl' the  rejiistcr  iii)on  which  to  enter  it,  in  (ither 
wonls.  until  there  was  a  reiiistered  interest  on  which 
to  operate,  proceeihiiiis  by  the  creditor  undir  tlie 
section  quoted  were  inojx  rativo. 

ni:nl)a.  im  the  dtlici' hand,  the  moanina' ol 


Im  .M 


and     a-  -et  out  ni  Mie  nilerpi'etation  section  of 


Tin 


Jinhi/iK  )il>-    Act    !ia-    t>"eti    accejited    as    the   test   of 

li<iuiid  li\-  a  judjimont.  and 


t  he  Uilerol.--  w  hicli  ni'i 


consc(iuently  where  tlie  interest  of  a  debtor  in  land 
held  by  another  under  certitica'e  •  title  l)ut  by 
way  ol  inni'tu.a^i'.  was  sold  under  a  judjinicnt,  the 
judiiineiit  loolv  priority  over  a  sale  made  by  the 
ni()rt'ia'j:ee  owner,  except  as  to  the  deposit  paid  Ix'fore 
notice.''' 

\ot\\ithsiandini>'  that  instrum(>nts  shall  be 
entitled  to  prioi'ilw  the  one  o^•er  the  other,  accord- 
in,i>'  to  the  time  of  I'euisti'ation.  (lie  provisions  of  77/c 


Creditors    RvU(f 


/    a 


to    executions    auauist 


and 


whicn 


liari' 


)r<>  nthi  and  m  order  ot  priorit  v 


but   only  as  reiiards  those  extn-utions  standinii  coi 


SCCUtlVelV  on  tlie  I'CLilster, 


W 


leiv 


)v  an  niter\-emnt 


lortiiaii'cd  or  mcum- 


instrument,   the  creditor  has  n 

bered  his  land,  a  subse(|uenl  execution  creditor  ha> 
not  a  chai-e  on  the  s.-nne  iniere>t  in  the  land  as  tlie 
prior  execution  creditor,  and  the  hrst  execution 
or  is  paid  in  full,  then  the  incumbrancee.  and 


/' 


at(t: 


credit 

then  tlu>  sui)-e(jueiit  execution  cnHlit or: 

and  much  moi'e.  if  the  execution  debtor  has  disposed 

o{  his  I;nid.  the  subsetiuent   execution  creditors  do 

n>>t  come  in  undrr  ihc  Hrst  execution.'''-' 


WiiHacc  V.  Smart,  19  W.  I,.  li.  7s7. 

TiKirnp.-iiiii  V.  lirrriluml.  :{  S.  ],.  I{.  .'170,  Hi  W.  L,  \\.  l.-,4. 


"^  Ethnoht'Ot    M(»l,i(i<ic    Co.    V.  f.'ro.s.s',    IS    W.   L.   U, 
princiiilcs  iiivolvcii  r.iilicr  than  tlip  prrcisi 


c.iscs  of   Rmirli    v.    .\frhirliliui,  V.)    A.  U 


;is."),  apptviiic  thi 
rojisims  adilucoil  in  the 


:^(1().  A.  U.  C.S9;    /?.•  .)[(! 


4S0;    liniih, 


sill. 


1 1'rr.  h.  U.  ,S4 :    //  . 
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''rndhig  Co.,  4  TciT.  I,.  |{.  l(l!t. 
*''  Trust  ond  Loan  Co.  »/  Canailu  v  Cook,  3  S.  L.  i{.  J 


''/  V.  High  River 
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•n;A.\>.Mi>>i"N 


2t!o 


I 


The  execution,  or  in  Manit()l)a.  the  certifieate 
of  jiukment.  binds  onlv  the  aetual  interest  ol   the 
execution  .iehtcr  in    th.'   hui.l,  nuivithstanduni-  the 
execution    del.tor    may    iiave    the    wliole    iv.iiistered 
interest.     Tlie  contrarv  was  oriiiinally  laid  down  as 
the  law  in  Re  /?/rrrs/"'     In  th-  toot  note  to  iliat  case 
in  the  rei)ort,  it  is  i)()inletl  out  that,  even  ni  the  ligtit 
of  .sub.seciuent  cases,  the  decision  in   that  ease  was 
correct,  beinji  merely  a  matter  ot   direction  to  the 
registrar.     But.  asexi)lained  in  Tnnlnr  v.  Ii,,l>'rtsnn: 
it  is  evident  that  the  case  w:is  looke<l  on  as  autliority 
in  the  matter  of  .substantive  law.  and  not  merely  as 
a  matter  of  iH'actice.     Davie^. .).,  delivenn-:  the  judij;- 
ment  of  the  ;<uprenie  Court  of  Canada  m  the  Uittcr 
case  said: 

••\t  the  lim.'  th.'  iMtidH  :iiZaiiiM  .Irllctt  aiiil  Rolicrtsoii 
was  lirouKht  ami  up  tn  the  drliv.ry  uf  jud^jmcnt  themri  by 
the  Supnme  Court  of  tlir  Trrritorir..  ihc  casp  of  Ae  Hivers 
wa^  <upposc<l  to  have  corn-r'tly  ticclarcd  what  the-  law  wa-^  as 
to  t!u'  HVcut  of  ivjiistcml  executions  upon  unrefriMrnd  d.cl^. 
l\lr  Justice  Kouleau.  wlio  wa-^  hini-elf  a  party  to  the  judfiineiit 
in  Rr  /^Vfrs.  in  tiiviufi  judgment  on  tiie  trial  of  die  ease  now 
liifore  u-  in  appi'al,  .says: 

•••In  AV  A/m/s.  the  lauiiuape  of  the  court.  a<  exprossod  l)y 
Wetmore  and  McC.uire,  .1.  .J.,  is  not  eciuivocal.  It  was  held 
that  an  unresistored  transfer  liiid  not  pa>sed  or  atlecte(.  tlie 
land  and  that  :ni  execution  registered  against  tlie  registered 
owner  had  priority  and  that  such  transfer  could  not^  be  regis- 
1,'n.l  afterward,  eX'vpt    -.utijeet   to  such  execution. 

The  subse(Hieiit  case,  however,  of  U  ///,/«  A'. 
./c//^/^"  has  finallv  an<l  (d'fectually  settled  the  law 
on  this  point;  and  lh(>  law  as  decided  in  W  illcir  v. 
.1,11,  tt  remains  the  same  notwitiislandin<i  the  chanjie 
in  the  wordinii  of  the  si-ction  prescribing  the  effect 
of  the  iilinii  of  an  execution.'     The  -ame  law  had 


'»  ITm.L.  U.  ttVt. 

«2ti  S  {•  \.^2S2,  afTirininK  2  Terr.  L.  R.  133;  ritinR  and  approvintJ 
S;itiim'ii  Hinik-  V.  Morrow  in  lii.-  Supruiiic  CuUi't  of  V  ictonn,  Ans.r.i.i.i. 

»  Smvyirand.Qossvy  v.  WnddclJ,  »>  Trrr.  L.  U.  45. 


■Jlii) 


(AN  MM  \\   ■|M|;i;i:\s  S^ -TIAI 


l)rrvi(>u>ly  l)ccii  laid  ddwn  in  Manihiha  in /A  Mass,  1/ 
iiinl  (iih.'un:  '■  tli(Miiili  in  llial  ca-c  the  actual  I'csiilt 
'""''"'d  '"I  tiic  lai-j',  ol'  juii-diclidii  of  ihc  i-ci;isli'ar  to 
<ii'<'il.-iin  the  application:  and  in  Jiritish  (  oliunhia 
ilic  -anic  <'nnclii>i(,ii  \\;,s  aiTi\c(l  at  in  Yor/csln'rc 
(iininnitii  nml  Sninifiis  ('(irpmiil inn  ^■.  EdnioiuU.'''' 
I  !'"'i  ill''  i|ii(-li()n  (.r  proccduiv  tlic  law  as  laid 

'K'^^"    ill    'ii''   '■•■I-''  "I'   /A     Mnss,  II  ,111(1  (,ihsnn,  supni.  is 

-till  til.  law  in  Sa^kaiclicuan  and  .\ll)vrta,  that  isto 
-ay.  the  iv^ist  faf  •'cannot  in(|uiiv  into  the  cxi.-tcncc 
"t  a  I'ciicficial  iiitcrcvt  a|)aft  Ironi  the  rc^i-icivd  title 
jii  ••rdcr  to  ascertain  wlictlicr  ih,.  writ  ,,f  ,.x,.ciitioii 
'"'k'^  'Ii''  l;'iid,  'Idle  ivnh'.ly  i-  to  !„.  loinid  onl\-  in 
a  couii  01  ('(niity." 

Iti  Maiiitoha.  I.y  sc-tion  s7  oi'  the  Act,  th(> 
icmstfar  iia,-  hccn  i;i\cn  .iiifisdiei  i,,i,  1,,  take  exidence 
"l""i    ".'llll    '"   decide    wjiellier   (j,e   eertllicale  of    iud"- 

"";'"  '1'"'^  "rdoe^  not  alTeci  thr  land.  ilM'procc'dinus 

'"'"'r   '"-""    '"    I'lac'ice   l,v   ;i    notice   to   llie  e\ec!|li(m 

I"''*'''"'"'  '"  ^i'""  '■;"iM'  V,  lix  li.e  i,;in~ler  or  incuni- 
•>nmce  pivH.nte,!  toi-i-euistfation  ~l,onid  not  l.e  iv-i- 
'•'i'<'d  in  piiority  to  iiis  execution. 

All  e.xeeiition  in  Sa.^katclicw  an  and  \lhei-|.,  is 
'•'.'/'>/' m/Mfictly  speakin-.  a^  di^  in-ui^hed  jroni 
\>v\n^^Jilnl.  only  upon  h.'in-  iiid<,iM.|  .,n  .a  dui.licap^ 
'•''••»>f'<-;«t«'  of  title-  which  is  ,e,,uned  to  l,e  .lone 
upon  the  jiraiitiiiii  (,r  any  certilicatc  ol  title  or  reojs. 
"•"">i'  "I  any  transfer,  inorma-c  or  oth,r  in^Tu- 
",".'"'  <"><<'>'tcd  l,y  the  ex..Milio.i  debtor.  It  i^  at 
tins  l.on,l  that  th..  e.x.rution  creditor  in  practiia. 
mils  conHdcral.le  risk  of  hwin-  the  henetii  ,,r  hi. 
«;N<;<'>'non,  II  the  nienioraiiduin  of  execution  1...  not 
iiidorsednna  new  certincafe  of  title  the  new  owner 

NNouh    I...  ent.th.l  t.,  rely  on  his  d.iplicat,.  certilicatc 
ol  tHIe  as  evKJenee  ol  his  ownership  of  the  land,  free 

'T  >!:,;,.  1..  K    i7j. 
""  7  IV  ( •.  ]{.  .MS. 


•|l;  WSMlSSldX 


I 


(it  the  execution.  Ill  S:t-k;itclie\\  an  it  lia>  t)een 
ileterniini  il  tlim  the  assurance  t'utid  will  not  i)e 
lialile  to  the  execution  creditoi'  unless  tl)ero  lie  a  \ery 
exact  sitnilai'ity  t)et\\<  '  ii  the  name  and  addre>s  of 
the  execution  delitoi'  and  the  name  and  addres,-  (»!' 
the  transt'ei'oi'.  rhu>.  il  has  lieen  held  that  the 
reiiistrar  was  not  lialile  tor  an  onii^-ion  to  ictiistei  an 
execiuion  aiiain-t  W  .  A.  Mathe-on  dl  |)en\ci',  ('dlo- 
lado.  upon  land  ou  iied  prior  to  1  he  lran>l'ei' t  heici)!' 
Ii\-  William  A.  Mallieson.  of  W'estview.  Saskatche- 
wan. ■  Il  ma\'  lie  admitted  that  thi-  decision  is 
-li'ictly  loL!,ical.  hut  wel'e  it  to  he  clo>ely  t'ollow<'(|.  as 
i-  t'oi'tunatel>'  not  the  ca-e,  it  wduld  he  extremely 
d( -il'ahle  that  thei'e  .-hould  he  xime  leiii-lation 
whei'chy  execution  ci'editors'  'iLilils,  in  a  new  count  I'y 
with  a  miiii'atory  population.  ■-IkmiM  he  ui\-en 
rcai^onahle  pi'otection  It  is  >ulini!tted  thai  the 
actual  practice  ot'  the  rei:i>trais  in  a--uniinn  an 
identity  of  pai'tii-.  till  ihe  c<inti-ai'\'  i-  .•-Ir.wn.  I'ldin 
a  >-uh>tantial  .-imilarity  ol'  name  or  addi'e».  is  more 
in  accordan-'e  with  a  rea-onah|e  pi'oiection  of  ci'edi- 
loi',-'  interests.  e\cn  if  an  imioceiil  party,  a^  ofien 
hapiiens,  ma>'  .-uil'er  annoxance  iVoni  heiipj;  confu-.'d 
With  one  of  a  similar  n;imc  than  to  demand  actual 
identity  of  name  and  addi'e--. 

I'enewal  oi'  the  ex(  ciiiion  mu>t  he  tiled  within 
two  years  of  i  he  date  of  1  he  I'eceipl  of  I  he  execution, 
otherwise  the  same  cea.ses  to  hind  the  land,  and  -o 
on  with  each  successive*  period  of  two  year>.  and 
upon  the  sat  i -fact ion  or  u  ii  lidrawal  t  hereof  t  he  sheriff 
i-  re(|uii'ed  to  lile  a  cerl  ilicate  thereof  in  (lie 
land  titles  ollice.  and  the  reui-trar  shall  mai-R 
the  {'xocution  as  withdrawn.  In  .\!herta,  section 
7.S  is  not  (luite  XI  clear  a-  the  cori'e^pondinii 
-ection  ll!(l  of  the  Sadvat  chew  an  .\cl,  as  allliouiih 
the  sheriff  i-  not  direcled  to  foiward  a  cerlilicate 
of  expii'ation    ol    a    writ,    the    reL':i>lrar    i-<    directed 

-   Si,  nil  V.  Il,inll,iii,,  is  W.  1,,  1!.  :iS8. 
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to  onfcr   a   iiicnioraiKluni  .,f  cxpimt  icii   u,,(,n    pro- 
duction   ,,t     li,,.    cMilicnf     ilicrcof.       J,,    practice 
hovvcver,  it  is  not  ciiM(,iiiary  to  forward  any  ^ncli 
rrrt.ficato  ot  expiration,  merely  relviim  on  tl.r.  pro- 
visions ot  tin.  Acts,  wiiicli  autoniaticallv  render  the 

ver'f"'  '^r  ;f  ^''  V'"'-  'J^''  ''^!>i''''tion  oi'  tuo 
.\ears  from  the  him-  tliereof.  Tlie  cost,  of  <„eh 
J'crti  icatr  ol  uitlidraual  or  satisfacti.m  must  l.e  pai.l 

hy,  H.,Tedno,v-  unh^ss  tin.  money  has  been  made 
ut  ot  tlie  Ian.  .  or  unl<.ss  the  certifioato  is  sent  at 

fH;  request  ol  tlHMh.luor  und.T  circun.stances  uhidl 

iertilH'ate''"'^""'"    ""'    ^''"'"^    '"    ^''''''     '"'^^^    ''''^^ 

„    ,''"'"'  .'*';••'■''•'"'•''    '"    ^••11    under    execution    is    a 
:^"'7'"    'ix'UV.ieral  law,  hut    before  anv  sherifT's 
lansler  ean   l)e   reo,sl,,-ed   the  same   mu.,    be  cm- 
himed  "v  a  ju.lu.'  actin-  as  /u  r.o.a  d<.i,j„aln  under 
/....,//, /A.. b/.     Conhrmationauainstanowne 
Ibe  retuM.l  unless  all  the  lormalities  have  bcrn 
t.icth    compile,!  with.  '     The  proceedinos  for  con- 
'""'^"'""   '"•;'   l'roc<.,.linos   under   th'.   Ac?  but    thev 
OKi.v    nevertheless,  be  intituled  in  the  court  ffi- 

*lavit>    hmyever.  must   be  taken  befoiv  th.o  porson'^ 
m.crii.edH.     7.   /..,/77/A,.j,,,,,^^ 

",e  transfer  niu.l  b..  reaistored  within  a  period 

o      wonHUHhstronithedateoftheorde/^^  i^n 

MK'h  period  as  may  be  pres,.rib,.d  by  an  order  oi    Z 

"  In  re  Broun,  3  S.  I,   R    >)  1 

"  Ri  Shm.  I  S.  L.  U    51 ' 

-  John  Abdl  Enmc  >m.l  Murlune  M'orh  Co.  v.  So.l,.  r,  Trrr.  L,  R.  302. 
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•iliW- 

\\\v  !  r;iii<l'(i'  t(>L!,( 

'thci'  wit 

must   remain   in 

tiic    ix'jii; 

four  \V('('k>,  wliic 

M  W  kT  1  t   I  1^-     Ml  t  t  t  I  1  1     w\ 

li  tour  w 

MISSION 


2m 


inoiiiii 


lui  wni 


li  the  oi'dii'  ot  coiilu'iuation 

■itry  olfice  for  a   period  of 

ccks  foi'iu  ));u't   of  ihc  1  wo 

he  transt'cr  must  he  rcuistcrt-d. 


'I'lic  transfer  relate-  l>a<'k  lo  the  date  of  flu-  rofj;istra- 
lion  of  tiie  w  rit .' ' 

i4i  ciiAXdK  OF  ()\vxi:i;<irip  (•oxsi:(jri;\T  ri'ox 
Till-:  oiiDKH  <»i'  tin;  (  uikt  oii  oTUi.i; 

A(  T  ol'   LAW. 
This  case  (•all>  for  no  special  t  icat  nicni . 


I 


h.  Peculiar  to  Manitoba  and  Saskatchewan. 

ii  ciiAXcd;  n|-  ()\vxi;i!siiii'  (oxsi:(^ri:\i-  ii^ox 
Assi(;xMi;x'i-  vn\{  (,i;xi;i;Aj,  ]'.i:xf:i  ii- 

up  (  IJKDlToHS. 

I'i'o\"i-ion  i-  made  in  'he  AcN  for  the  i'ciii>trat  ion 
of  the  assiiiuee  for  the  general  beneiit  of  cicditois.' ' 
Such  an  :',s<i!iinnent  tumv  he  reuisfeiTd  and  i<  not(ii 


ui  a  >p('ciai   liool 


;ept    tor    the    pui'p('-r 


Thi- 


lll-st 


depo.-ii    of    the    a>.-i,irnnuiit    is    inaecuratel.x     called 
"retiistialion"    in    Alberta,    the    belter    1(-rin    heinij,' 


'hi 


(•( 


a-  \\\  >a> 


:ii    t!i 


katchewa!!,  as  the  docuincni  is  not 
is  static  indorsed  upon  any  ceiiilicate  of  title. 
It.  is  specifically  prescrib('(l  in  ihe  Sa-katcliewau  Act 
that  from  and  after  the  reci-ipt  by  the  rciiistrnr  of 
such  tissi<!;nmcnt ,   he  shall   not    ])ei'mii    an\    dealintis 


with  any  such  land,  mort^atie  or  incumiuance  by 
aiiy  p(i-on  makinu'  snch  assi<iinnent .  and  althoutili 
not  as  s])eciiically  eiiact((l,  this  ma\'  be  asstuned  to 
he  a  rtile  in  tlic  other  pro\iiic's  by  necessary  im])Iica- 
tion.     .\t  an\   time  after,  the  assitniec^  mav  make  an 


i])pl 


ication 


to   1 


(•    r(>m>lcreii 


the    owner   ot    aiiv 


particular  i)iece  of  land  or  any  mortiiauc  or  incum- 
brance.    The   assignee   does   n()t    iu   Saskatciiewan 

"  Cokinnu  v.  De  LUf^n.  0  X.  S.  W.  Eq.  101;   In  n  Dfirir.  OQ.  L.  .1.  100; 

In  re.  Shcnn  <ind  Abl.r,   17  \.    L    1!.  310;   Colonial  Hank  v.  Riddel, 

1!)  V.  L.  H.  '.'SO, 
'■^  Mmm-  12(1;    S;isl<.  117;    Alia.  8.3  (a). 
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takf  frco  of  .■\cciiii(„,,.  in,l,.v>  (.\i,|,.n(T  l.c  i)nMiiirv(l 
tn  ^Ik.W  tliMt  llir  ,.,,>!.  ,,f  ,-,1!  vwrutlnu  creditors  tor 
\\liirli  tlicy  i,;i\,.  ;,  |i,,,,  ,.||,.  |,,.,i,l.  aiid  t  lic  rcui>tr;,r  i^ 
'■"'"''•''  '"  ''••'■•■P'  '■\i.lriH-,.  tli:il  all  Hici,  coM^  h'lvc 
•"■'■"  l''-'i'l-  'I'lic  Ahiliilolu  ;ifM|  A!I„.M;,  \,.,.  ,„,  oi, 
'"  l""^"'''  ''••■"  ''"■  ;i-iutHv  tor  tl.r  p„r|„,>,.  of  tlM- 
n-iM('r,',|(|,.;ilii|os..|,;,|i  l„.,l, ,,.„„, I  ioIm.i1„>;iI,„,|iii,. 
invmr.  ;uk1  f,.r  -renter  <-erI:iii,ty  no  refercne,.  to  iij. 
''•'''■"'">■  '-^  '"  '"'  lliMried  ill  liis,vrlilic;ite,  \o  .u.-h 
'•.'■"'';'""-  ''I'P'Mr  11,  t|„-  S;,.katelieu;ni  Aet,  ul,i,.l, 
■'""'•'>■  '■"••"■'^  '''••"  'li''  ;i-M,mi(.,.  •Sliali  l.eeonie  ihr 
";^""r    ''"■'■•'"I-  '"    PlMNirr,    hourvr.    t  h.'  effrct    of 

"'''  >;'-i-''"'lu'U;iM  A,M  i.  1, rated  a^  thr  ^ame  a^  .!,. 
",''"''■  -^r'^'  =""'•  ""''■'••'  "li'-''  iKt\iim  i.roNided  thai 
""■/'^^'-'"■''  ^''•'"  '"■  li"'  -uiuv,  hr  eoine>  within 
M'.Mlon  (;So|  th..  Sa^kafheuaii  Aet.  uhieh  provide^ 
"':"  ■■'!"■  ivuiMiar  diall  .ivai  anv  in^i  niiiM.nt  .■,,;,- 
''"'""-  ''">■  ^i"'''  '""ii'e  of  ini.-lsi  a^  if  there  win. 
'"'  ""•;'  •■","'  '!"■  "iistees  therein  named  ^hall  he 
;'''■'"••*•  '■•'"•  llH'al.solut..  and  hetufiriai  (.uner-  lo, 
1  "•  I'urposes  of  ,1,,.  Act.-  Thr  Sa.^kat.heaai,  \.. 
als<.  c(,ntains  sperific  provi^ion^  f..r  the  elainm...'  of 
.'xe.nptions  .V  iheassioM,,,'.  |,  i.  pr,,Md.,|  that^the 
statutory  chiiin   (section    117   p.nvi.Mr   .|,all   I,.   f,l,'d 


wiihni  thirty  days.      Whet  hero 


oi     tune    the    a.ssiii'ior    i- 


!■  11"'  alter  thi-  peril 


ueitarred     troni    chiiiuiiii: 


.■x.'uiption  or  whether  thi^  tin,.,  inn, I  ,.  n.cvlv  tor 
I'.';  P-'H-ys."  ot  re..tnuninu  the  reoi.,,,,r  fro,,,-  p,,- 
.ut.n,  .h.d,n,s  w„h  assigned  h.nd^  until  ihirtv 
-<>>alte,  thehhnoot  I  h.- a>Hoinneii, ,  ha^  not  Ihvi, 
.oHMie  court.        i.ha>l„.,.n  held  on  petition.  1. 

tlu;  master  ot   ,,,1,.-.  n,  Saskatd.ewan.  that  uli.iv.n 

ianu';:v""p.nr "''"' '"  "•■"'■"■'""••  '""■•  -'' - 

'•"•"".•'•    "■^"i^h.r    Iron,    th.^    assignor    u?    ^        ,l',;„ 
nan-^ie,.n.mi„   i'"  n-,ste,vd,  as  the  assi^n.uent'did 

"  Jn  rv  E.  ,/.  RrooU,  lusolv,nl.  2  S.  I.    l;    .-,,i|.  i..  u     ^     ,,    .,„  , 
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not  ;il't'cct  ;iltcr  ;ii'(inii(  ,1  propci'i y,  -o  I'ar  a.-   tlic  land 
titles  olllcc   \\a>  roni'ti-iicd;  ' 


I 
I 


c.  Peculiar  tn  Manitoba. 

(I)  <iiA\<  .i;  Ml  ( )\\  \i:i:-iii"  iM)i:i;  i'.  ti;i;<  iM-riM; 

uii  SAi.i:    r\i)i;i;  Moii  it .  \(  .1:   (»i; 

IM  r.M'.i! ANt  1:. 

Tlic  iiiclu^'KiU  III'  thi- cM-c  uiidi  i- ■■  I  raii-iiii>>iiiii  ' 
ill  Maiiitiilia  makes  the  eoiilent  dl'  ilie  word  iiiore 
Idiiically  eoinpleie.     'l"he  law  in    ilii-  (•()nne<'t ion  will 

lie  treated  |'ul|\    ill  1  lie  chapter  on   '    Mollliaiies.'' 
<1.  Peculiar  to  Alberta,  Saskatchewan  and  the  Dominion. 

(i)(iiAN(;i;  M|-  ()\\M;i;-iiii'  (  t i.xsi.iiriAr  ivn\ 

i.rx  Acv. 

TIh'  ea^e  of  ehaime  ol  o\v  nt  r>hip  eons('(juei!t 
upon  lunae\  in  Sa-katchew  an  and  Allierta  seems  to 
lie  (,iiiie  miiiee(  .— ;ii'>'.  The  liiiaidiaii  ol  a  lunatic 
lias  no  tiiihi  to  dc-il  with  the  luiialie-  real  e-tate 
C'ccpi  liy  order  of  ihe  ci.urt.  in  which  ca-e  the 
t  i;iii-mi--ioii  would  fall  under  ehaiiue  of  ownership 
l>y  order  of  the  court.  Se>'tion  Itil)  of  the  Sa-kat- 
chewaii  Ad  and  >eciioii  l.")."!  of  llie  Alherla  Act  do 
not  extend  to  ant  horiziiiL;:  the  re^i-trar  to  traii-mil 
o\\ner>hip  to  a  guardian  or  coinmittee  of  a  lunatic, 
ami  thu<' permit  the  guardian  to  do  iini  rammelled 
what  the  court-  would  onl\"  allow  him  to  do  upon 
its  approval  and  the  i:i\inu,  of  l»ond-. 

(2)  (•IIAN(  .1.  (i|    (  i\\M;i;silll'  1  I 'UN    \\V 

>i:i-n.i;Mi;N  r. 

Tlie  meaninti:  of  tin-  case  i<  uncertain,  as  already 
di-cu>-cd  in  vj  I  of  this  chapter.  In  practice  no  such 
case  of  tran-mission  ever  ari~-es  and  there  is  therc- 
foro  no  ca-e  law  on  t  his  point. 


Ih  Siinstfij/n'a  "Iran.^Jir,  Master  of  Titles,  I'.tlli  April,  KtlO. 
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A  jxTusal  (jf  the  report.s  will  .sliow  that   under 
^r  name.s  the  long  recognized  division  of  mortgage.s 

legal  and  (H|uital)le  mortgages  still  ai)pli(\s  where 
land  being  dealt  with  is  under  the  Torrens  system. 
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These  p;irtiiMil;ir  udid-  in  such  cases  may  not  lie 
strif'fly  acciiiatc,  >i)i:<i(siiii(i-  as  they  tlo,  a  iiiortjia^c 
c'onvcyiriu  the  Icyal  estate,  as  thstinct  ffoin  a  iiiort- 
Saji'e  erit'dircalile  in  ((luiiy  only,  f(»r  a  inort<i;:i<i:e  of 
the  hind  under  the  system  is  in  no  ease  a  i'()ii\(\vance, 
nor  istiiere  a  ■■h-nal"  estate.  The  intention  of  th(' 
Acts  is  to  alioh.-ii  the  common  hiw  h'^al  otate. 
siil)stifufini;  theivfor  the  ivjiistered  estat(  .  'I"he 
(hvision  of  moi'tuaucs  into  statiitoiy  and  non- 
statutory would  he  the  |);i|-allel  and  more  accurate 
(hvision.  The  statutoix  moil<j,a<i<'  i-  >o  far  remo\c(l 
from  the  con\-eyance  of  the  h  i:al  e-tate  1)\-  \v;i>-  of 
mortira,u-e  th  t  the  term  •■|(■^;ll  mort^.-i-e"'  is  p'rae- 
tieally  neve  r  ux-T  \>\\\  the  term  '-eeuiiahle  inortiiatic" 
l)crsi<ts  with  ureat  freijuency  and  in  common  parhince 
the  main  (h\i-ion  of  nioiltiaiics  ma\-  he  >aid  to 
he  into  •■-laluiory"  and  "e<iuitalile."  ' 

j  39.  EQIJITABLE  MORTGAGES. 
a.  In  General, 
licforc  cnleiim;-   into   the   >tud\-   of  a   statuloiy 
niortirauv    undei-    the    .-^ystem    it    niiuh-    he    well    to 
(•hi.-<ily  hrietl\-  cases  wliere  hmd   umler  the  -\-tem 
has  l.een  iield  to  h(>  suhjoct  to  ail  ••i'i|uitahle"''m.u'i- 
gage.     It    will    he   found    that,   considerini;-   U>i   ih.. 
purpose    only    of    this    ehi.s.^ification    the    slalutorv 
inortgage  as  cquivah-nt  to  the  old  mortgage  of  the 
h'gal     estate.    e(iuitahle    inorluages    of    himl    imder 
the     lorren.s   .system   exist    in    praetieallv    the    same 
eircumstanccs  as  m  the  ease  of  hmd  luit   under  the 
sy.stem.  with  this  important  exception,  that  a  .second 
mortgage   untier   the  ohl  .system   was  an   equitable 
mortgage,  the  mortgagor  not  having  the  leual  estate 
while   under   the  Torren.s  Acts  a  second   .and   ^ih- 
sequent  mortgage  is  of  exactly  the  .same  natuie  a<  -i 
hrst  mortgage,  excepi  periiaps  in  Alamtoha  where 
by  statute,  the  dr.st  mortgagee  has  conferred  up,,n 
him    the   same    rmhts   as  a   mortu;mce   of   the    le^al 
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ostatf  iiinli'i'  the  old  s\->fcni  of  ronvcvaiiciiit!;  fsoc- 
tioM  ION). 


h.  Agreement  to  Give  Mortgage. 

An  aiirccnifiit  to  uixc  a  inortLiaiic  tiv  to  cliargc 
nny  rii()ii(y<  on  land  is  an  <  (|uital)lc  inort(iasc.' 


In  >rn/'//(  /•  (III 


•IM 


11.^.^  1 1/ 


\ .  W'nilih  II  t  he  lien  claitncd 


was  >(t  out  in  lai  aiirccnirnt  in  the 


full 


Aiul  till    piircliascrs  licri'l)y  further  iiprt 


owini::  wofil 

(■    Ullh     till'    : 


fonipaiiy  that   they  shah  have  a    chartrc  a 


ml 


nccilic  hrii  for 


the  aiiioimt  of  the  .--aiil  piircha-i'  iiioiicy  and  interest  upon  tl 
said  land  or  an>'  othir  haid^  the  pureha-iT>  now  own  ur  -hall 
iiercalter  own." 


Of  tl 


H'.-C    W'OfI 


Is  Nculai 


i(i<, 


-aid 


■■'Ihe  lanfiiuii;!'  in  ni\  ()i)iiiioii  creates  an  e(|uitahle  niortKanc 
on  the  land  de>cril)ed  in  the  document.  In  Robhins  on  Mort- 
Ka>ies.  pnfTi-  ,-,()_  it  is  stated  '.Vny  aa;reeinent  in  writin;!  an 

perl.V 


-itrnrd    however  informal,   hv  whicli 


any  property  real 


or  pi  i-ona!   i-  to  he  :.   >ecurity  lor  a  >um  of  money  owint;;  or 
advaiiccih  i-  a  chariir  and  amount-  to  an  ruuitalilc  nini  I  na^;e."' 


c.  Deposit  of  Certificate  of  Title  as  Security. 

The  dri)o-it  of  a  ccrtillcati'  of  title  li\-  \\;i\'  of 
.'^r'cui'ity  operates  as  an  ((initalile  inortuaiie.  This 
is  staliitory  under  the  Ontario  Act,  s^eclion  11 J  of 
w  hieh  eiiarts  that: 

"Suhject  to  any  registered  estates.  ciiarKes  or  rifjlits.  the  dejio^it 
of  the  certilietite  of  ownershi])  in  the  ea<e  of  freeiiold  land,  and 


)f  tlie  ofli( 


of  leasehold 


oi  tne  oinco  eoi)y  ot  ttie  resisleretl  iea.so  m  the  case  oi  leasei 
land  for  the  puri)Ose  of  creatinji  a  lieu  on  the  land  to  which  such 
certificate  or  lease  relates,  shall  he  deemed  e(iuivalent  to  a 
depo-it  of  the  title  de<  d-  of  the  laml." 

Outside  of  Ontario  the  onl\-  Canadian  ca.-jC 
directly  on  th(>  (|Ue-tion  of  the  deposii  of  the  cer- 
tilicate  of  title  is  that  of  FinlLnivshi  \.  Fial,\<itrsl:i.- 
This  is  the  decij^iuu  of  a  single  ju(.l;.^o  in  Alberta. 
Mi.  .';i:>tice  Scott  there  said: 


«  Sftin/fr  and  Massey  Co.  v.  Waildtll,  6  Titr.  L.  1!.  1.3;  (iillcrl  v.  VUerUh 

IS.  I,.  I{,<,)7    17W.  L.;K.  1.57. 
»  1  W.U.  U.  JiO,  I'JW.  L.  H.  Cll. 
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"I'mlor  tlic  Vicfori:!  Act  a-  well  a-;  under  ot\vT  Australian 
Acts  it  lias  hccii  rci)i'at('(lly  liclil  tliat  the  (l('po>it  of  n  cfTtificatc 
of  title  as  security  for  a  ln;iii  coii>titutes  an  e(iu!talile  iiiort- 
Rago  *  *  *  J  ii;,vf  not  liccii  referreil  to,  nor  can  I  find  any 
case  in  tliis  country  in  wiiicii  the  el'fect  of  such  a  (lejio^it  iias 
l)oen  considered.  In  the  ahsenre  of  any  sucli  authority  I 
think  that  the  construction  tliat  has  been  placed  u|ion  the 
elTect  of  the  Australian  Acts,  from  which  our  Act  was  prac- 
tically taken.  >h()iil(l  he  adopted." 

Tlio  faso  (if  TolUii  and  Co.  /.Id.  \.  lliirm  was 
relied  on.  In  ilmi  (■;i-c  i  he  di'iKi-itcc  of  t  he  ccri  ilicatc 
of  title  as  MTurity  v  is  held  to  liave  an  action  fof 
coiiipeiisatioii  ajiainst  the  assuraiiee  fund  \vli(n>  a 
new  eertilieate  of  titli'  li:id  lieon  if«sue(l  ujxin  |)io(if  of 
los.s  hy  adv<Tti-iim  aiid  di daraf ion-  in  tlic  iciular 
way.     A'lieel<ett.   J.,    .-aid: 

"I  think  the  plaintilT  had  an  inter(\st  in  the  land  iindc  r  the 
Act.  The  Act  itself  seems  to  recognize  ;m(l  certainly  the  court 
has  in  a  series  of  decisions  recoifiiized  that  a  rij^lit  may  he 
conferred  hy  the  deixi-it  of  a  certific;ite  of  title." 

A.s  iindei-  tiie  system  the  diiplieate  eertilieate  nl 
title  take.s  the  p!aic  of  ihr  lille  <i(H'(ls  aN  evidcir'e  of 
ownership  in  tlie  hands  ot  tlie  owner.  ;in<l  a.'^  it  i)ears 
further  analoiiv  to  title  det'ds  in  thai  it  nnist  he 
delivered  up  on  transfer  or  niortfia^e  of  th.-  rejii.stered 
estate  in  tiic  -  inic  \\a\  as  title  deeds  were  recjuired 
to  he  delivert  d  up  on  eonvevaiiee  or  !5iorfiia,L''e  of 
the  le<ial  estate,  to  hold  otherwise  than  that  the 
deposit  of  the  duplicate  creates  an  ('(luitaMc  iniirt- 
gaj>;e  would  lie  to  a!>oli.sh.  for  the  land  under  the 
system,  the  larjicrpart  of  thehenelit  law  of  e(iuital)le 
mort<ia<ie  l>\  ;i  depo.sit  of  the  title  deeds.^ 

An  equitahlc  mortiiaire  may  also  be  ereafed  l>y 
deposit  of  soNii  of  tlie  title  (hcds  and  this  (hjetrinc 
has  been  earriid  vriy  far  in  relation  to  land  under 
the  system  in  Alberta  in  the  ease  of  Acme  Co.  v. 
Huxidj  (t  ai:     In  that  ease  the  defendant  Huxley, 

'2,S  V.  L.  IMI,-). 

«  Sec,  ;iL<o,  lloyg.  ]v.\iiv  7S7,  ;uiil  cases  tlicrr  cilcil. 

•  Armr  Co.  ,-.  Ilu.ri,,,,  IS  W  .  L.  \{.  .5:j|,  Mllirtaed  JO  \V.   I,.   \{.  134    1  W. 
W.  li.  GSl,  ' 


NtoHTf ;  \r.F,s 


the  liushnml,  houitlit  a  l)usiiicss  from  th(>  plaintiff-^ 
i'.nd  to  sccuic  the  dcliiTed  payiiiciits  ilicrcfor  luinded 
to  the  plaiiitiiTs  a  transfer  uiuUt  77/-  /jind  Tillci  Ad 


Ildlll   lil^   U  ill'  to  llllll-c 

alioii    ol'   one   dollar,    o 


'xpn 


■sxu    to  \u-  111  COIISI 


dor- 


t'   ocrtaiii    land   of   which   his 


w  ifc  was  tlu 


I'ciiistcrcd  owmr 


1 1  was  found  I)'.'  the 


trial  judiic  that   tlii-  tran-fir  had  in  fad   l.ccn  Li\cn 
bv   I 
fort  I 


ic    Ullc    to    llic 


husband   to   picdtic  as  security 
ic  lir.-t  defcired  payment  of  four  liun(h-e(l  dollars 

fact 


and  interest  only.  This  lirst  |)ayiH('iil  was  \i\ 
niadi'.  hut  Ixcoiiiinii  further  iii\dl\rd.  the  husband 
made  a  setllcnient  in  which,  amiMi<i;  other  thinL:s,  h(' 
executed  a  further  transfer  of  this  land  from  himself 
to  the  plaintiffs,  and  delivered  >ame  to  the  plainliiT 


with   the  intention  ot   coii'-evmii  to  tin 


m   the   land 


atixilutelw  The  plaintiffs  pi-oceeded  by  way  of 
oriii,inalim!,  summons  to  compel  the  det'ondant  wile 
to  delixcr  u])  hei'  duplicate  cert ificat(>  of  title  to 
permit  them  to  retii>ler  tin  ir  transfe!s.  It  u:ts  held 
by  the  trial  judji-e  (a)  that  t!.'  depoMt  of  the  tran-fer 
from  the  wife  to  the  hii.-band.  unaccompanied  b\- 
the  duplicate  certilicate  of  title,  constituted  an 
c(iuitable  morti!;a>i-o.  (b)  that  the  plaintiffs  having  no 
notice  of  the  limitation  of  the  hu-baiul's  aulhorit\-, 
the  wife  was  boimd  1  >'  the  terms  of  the  actual 
deposit.  On  appeal  the  court  wa--  eveiil>  divided. 
and  the  judiiment  (•onM'(iU(>ntly  upheld.  Mr.  Justice 
Stuart,  liowev(M-,  in  I'ivin.i!;  reasons  on  several  grounds 
for  reversing  the  judiiment,  relied  strongly  on  the 
fact  that  tlie  unreidstered  transfer  passed  no  estate 
from  the  wife  to  tlie  husband,     lie  .-aid: 

•■(an  il  I'f  >aiil,  then,  after  all,  that  an  cquitalilc  morl- 
gagc  can  l>c  crcatiil  in  such  a  way?  Once  afiain,  I  cnipli.isizf' 
the  <iiicstion— whose  estate  was  Ix'iiifj  niortyiancil  or  pledged? 
If  it  was  the  Inishaiid's,  he  cleady  had  none  to  ijlcdgo  or  mort- 
gape.  If  it  wr.s  tlie  wife's,  tlien,  was  any  title  deed  of  hers 
deposited  at  all?  Clearly  not.  The  Uan^hr  fi'oni  lier.sclf 
to  her  hu>!iand  was  no  i)att  of  her  niuniiiieiits  of  title.  So 
far    from  siiowing  any  title  in  her  it   actually   speaks  of  a 
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transference  of  lier  title  to  lier  liii<li;mii  l)iit  it  does  not,  liow- 
ever,  elTeet  such  tr;in>l'ereiiee.  Jix.imiiie  the  matter  as  j'oii  will, 
I  cannot  see  tiiat  the  derendaiit  did  anything  more  than  at 
mo-t  {iive  a  urilteii  ex()re--ioii  ot'  intention  to  transfer  her 
lepil  e>tate  to  her  husl)aiid,  and  say  verlially  to  liim:  'Vou 
may  iiiedyc  tlii^  agreement  I  give  you  as  sVenrilv  for  your 
delil.'  Jl  i-  iinpossil.le  to  hold  that  this  is  an  e(|uitaMe  mort- 
fjafie  liy  ineali-  of  the  depo-^it  of  til.e  deeds.  Xo  title  deeds 
of  Ihi  (lif<n(liii,l  were  ever  deposited." 

TluMlccisioii  in  ihc  result  uudoiihtodly  socs  v(>ry  far 
ill  ^iviiiu-  cnVct  to  a  statutory  iustrunicut  as  a  inuui- 
nicut  ol'  title  iii(le])eii(lently  of  resist  rat  ion. 

d.  Transfers  Absolute  in  Form. 

A  transfer  :il>soliite  in  form  may  \)v  ])rove(l  to  bo 
a  mortiia.i'v.''  Jint  to  induce  a  court  to  (k-clare  such 
transfer  absolute  on  its  face  to  Jiave  l)(>en  niii  nded 
to  opei-ale  as  a  mort<>a,t!;e  only,  tiie  evidence  of  such 
intention  mu.-t  l>e  of  the  clearest,  most  conclusive 
and  ini(|UestionaI)|e  character.' 

I'he  position  of  the  transferee  under  such  transfer 
operating  as  a  moriiia.iic  (.nly,  as  to  such  transferee 
Ix'in.L!:  liound  by  the  implied  covenant  to  indemnify, 
has  alre:idy  been  disr-iissed  lj)a,t!;e  2.3N). 

Ill  McMillan  V.  (.'iihn''  in  ^ianitoba,  Mathers,  J., 
iicid  tliat  under  the  circumstances  of  that  case,  a 
ritiht  to  sell  without  notice  mi<>ht  be  inferred  froni 
tlie  circumstances  l>ul  <iich  a  po\v(>r  does  not  follow 
ne.essarily.  In  (fla„tl  v.  .l/r.Vr//.^  S(>du\vick,  J., 
deliveiinir  the  jud-iinent  of  thecoin-t  said:  " 

'il  is  ui-ficd  that  the  tran-f.  r  to  M.^Xeil.  though  alwoluto 
m  lorni.  h  in  t.-id  .-i  inurtuiise  or  phdye,  in  which  ea>^e  the  sul.ject 
ol  the  traii>ter  cannut  !>,•  >()id  wiihout  notice  to  the  e(|uilal.le 
owner.  J  h;it  .  Muhtlp^  i.  true  ii,  the  case  of  an  instrument  on 
Its  a.'c  ot  su.'h  ,a  character,  llut  the  proportion  does  not 
api.ly  wheiv  an  inMiunimt  i.^  ;,lKolule  on  its  face  and  is  made 

'  (!'""/  ''•■  ;V"';'''  1  Jv;-'-  /'■  !!•  l-'-:   -l/'V,//,,,,  V.  (lum,. .-,  W.  1..  li.  170  ■ 

Kntl.rrf,,,;!  v.  Mit,l..ll,  \:,  Mmi,.  I..  1{   ::.,o  '  •  "^ 

'  {'r^lxtf  V.  77,r  (Mnri,,  li„„k,  UO  S.  ( '.  K. .-,  tS;  H^nrdmnn  v.  n,>n.Unj, 

4    1  ell.   Jj.   1(,  Jfjt).  •'  ' 

'  3'.'  s.  c.  H.  L>:i. 
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for  the  very  piinioso  of  cnaMiiis  the  ajiparont  Icjial  owui-r  to 
f;iv(>  to  anotlRT  the  hciiciicial  or  ('(luitul)lc  as  well  as  a  legal 
title." 

Tlio  rule,  theri-forc,  may  \)v  <{a\vd  lu  be  lliat  a  pnwrr 
of  sale  is  not  implied  \vli(>re  a  transfer  aI)soliite  i:i 
form  has  boon  jiiveii  b\-  \va>-  of  m(irt<ia,i!;e  unless  the 
circumstances  of  llu'  ca.-c  warrant  tiie  inference 
that  such  was  the  intentimi  of  tlu;  parties.^ 

The  effect  of  such  a  transfer  has  l)een  well  laid 
down  by  Kichards,  J.,  in  Rutherford  v.  Mitchdl:^" 

"Tlie  rules  of  law  and  equity,  KOverninK  a  hare  mort»ip;e 
i-.iider  the  old  syst^'Mi,  were  developed  from  the  i)o-itiou  in  which 
the  i)arties  to  it  were  placed  owiuf!;  to  its  beinst  a  hare  conveyance 
of  the  lepd  estate,  alisolule  in  form  but  intended  in  effect  merely 
to  secure  a  debt.  That  is  precisely  the  ])Osition  in  which  the 
plaintiff  and  Howard  V..  Mitchell  were  placed  by  transfer  to 
tin  latter  anil  t!ie  issue  of  the  certilicate  of  title  to  him.  There- 
fore, the  true  i)oition  of  the  parties  here  seems  to  dilfer  in  no 
respect  for  the  puri)o~e  of  this  action  from  that  of  the  parties 
to  a  mort}jafre  under  the  ola  system,  without  rediinise  clause, 
covenants  or  provisos."' 

It  lias  been  su,t;'.<2;ested  in  Manitoba  that  the  juris- 
diction of  the  court  in  reji;ard  to  the  treatment  of 
such  transfers  as  inortjra<j;es  hiy  only  in  the  former 
section  ll2G  of  the  Manitoba  Act,  and  parliculaiiy 
in  the  amendment  thereto  of  iDtlO. 

".Nothinji;  contained  in  this  Act  shall  take  away  or  aiTect 
the  juri>diclion  of  any  competent  court  on  the  ground  of 
fraud,  or  over  contracts  fur  the  sale  or  oilier  dispo-ition  of 
land,  or  over  eiiuitable  interests  therein,  (ir  onr  iiinrliiiiins,  nor 
shall  at'iilliinij  conlninal  in  this  Ad  ajhcl  the  riijlit  of  lliv  iimrt- 
(Wiice  toforcvloxc  or  xcll  throiKjl:  aitji  cominknt  court,  which  right 
it  is  hereby  declared  may  be  exercised  in  such  court." 

(The  words  in  italics  were  added  by  the  amendnnnl  of 

In  Williatnsx.  Box,^'  '\  rdue,  J.  A.,  said: 

"The  conclusion,  therefore,  is  that  the  p;(>neral  declaration 
in  .section  IL'G,  that  nothing  in  the  \rt  shall  take  away  or  alTect 
the  jurisdiction  of  the  courts  over  mortgages  does  not  alTect 

»  \\:,!',,irr  V.  .S.-..virf,   1'!  W     I.    !'    787. 

'"  l").M;iii.  L.  U.:wi,  !ii  |)MK  ■;{'.»:. 

"  1',)  M:in.  L.  K.  500,  at  i)aKc  5S'J. 
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tho  p;irtii'ul;ir  ciiactnicut  as  to  statutory  i)ioccr'(line;s  for  fore- 
closure. *  *  '^  Adopting  this  interpretation  tiiere  would 
still  renia'r.  many  liranclies  of  jurisdiction  over  niort}iap;es  to 
wliicli  the  amendment  niijilit  lie  ap))lied.  As  instances  of 
tills  I  might  mention  *  *  *  suits  to  dechxro  that  transf<-rs 
atisolnte  in  form  are  in  effect  mortgages.     *     *     *" 

The  jiulsiiiiciit  of  the  Cdiirt  of  Appeal  in  .M:uiil()l);t 
in  that  t-asc  was,  it  i-  ifiic,  reversed  hy  tlie  Supiviiie 
Court  of  Canada."  hut  Aiitiiin,  J.,  in  ihat  court. 
witJi  wJioiu  the  Cjiief  Justice  and  ( liroiiard,  J., 
concm-red,  atiiicd  that  the  words  "or  (uer  niortgaso.'*" 
n 'J  t  have  some  meaniiii;-. 

In  AllH'rta,  ho\ve\i'r,  where  Slmrt  v.  (inthiini'- 
was  decided,  the  Allxrta  section  i;V.)  contains  no 
such  words  referrinsi  to  nlort«ia^<•s.  and  in  \  icturia, 
\vli(M-e  a  transfer  has  been  jiiven  simihir  effect  under 
siniihir  circuinstances.  tliere  is  no  section  corre- 
spoiKhn,;!  to  the  former  .\Ianitol)a  section  IJti  ;iiid 
the  pre.sejit  AJherta  section  l.'!!).  l'"or  a  fuller  dis- 
eu.^sion.  liowever,  of  the  ejfect  of  this  section  .see 
p,-!.ue  1  1(1. 

i;  40.  STATUTORY  MORTGAGE. 

a.  Compared  with  Legal  and  Equitable  Mortgages  under  the 

General  Law. 

The  di\ision  of  inort,uaj2;es  into  "ieiiar*  and 
"eqiiitaiiie'-  uiider  the  ,u-eneral  law  has  alreadv  l.een 
relerred  to.  An  ordinary  lei>al  inortuauc  was  "a 
<lel)t  socured  on  lan<|.  th,.  l,.oal  owne'rship  of  t!ie 
land  hecomiim-  vested  i„  the  creditor,  and  th<>  ('(piit- 
ahle  ownership  of  the  land  remainini^  vesKvl  in  the 
debtor.      '    and 

•the  e--ence  ol  a  1. -al  mortiiaire  i>  die  vesting  of  the  legal 
•■state  in  the  morlg.ager..  together  ^^\\\,  the  right  of  possession 
even  though  It  contained  a  eove„;,iil  f,,,-  ,|„iet  enjoyment  after 
detault.    '■■ 


'M4S.  f.  I!    1. 

"  "-  ^^'-  '-  'f;  "•\"-      f'"'"t!:;rc.  also   /.,„„/  TilU^  .\,t   1,S04  .in.Ier  vvhirh 

firioi 


I.I.  .,  ..     If      1  ,    '■  ,    ,  ; '  '   ' -^  •'"    i->;''*  unciiT  WHICH 

Wuul  V.  .»/';™/i  Wits  ({.vidoi,  an.l  A',/'/,,,/  ,-,/  v.  .U,/,/»-//  m  Mn'ii-.bii 

'«  Hm-ll,  Priiicip!.  s  of  rquitv,  l.'.tli  F.f ,  p:i!;(.  2,VI 
'■  Usher  on  .Meiti;;m(  s,  C'mh.  VA  ,  jmcf  7. 
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In  ((luity  on  th(>  (illici-  liand.  the  nioilfrago  was 
treated  as  l)ein^-  a  security-  (,,iiy."'  'i'lie  Torrens 
system  dispenses  with  tlie  fietidns  surrouiidinti'  a 
leiial  nHirtu.a,ii:e  tliroii.iih  the  lii'owth  of  eentuiics  and 
makes  a  mort'j,aiie  in  form  and  operation  wliat  it 
a('tuall,\-  liad  come  to  be  considcrtd  by  reason  of 
))raelice  of  the  court  of  equilw  ( 'ontimiiiiLi;  to  it- 
logical  end,  the  work  of  the  jucUeature  acts  by  which 
"the  ri<ilits  of  a  h'^al  mort^'auct^  are  to  be  assiniik-ded 
to  tiie  ri.Lihts  of  an  cfiuitalilc  niortiiajice'"  ratlier  than 
tiiose  of  an  e(iuita!)le  moittiattel'  to  those  of  a  ieiial 
inort<;a<tee,''  it  is  pr(jvi(h'd  tliat  "amortjia<:;oshall  have 
effect  as  security  but  shall  not  operate  as  a  transfer  of 
the  land  thereby  eliarp,ed  or  of  any  estate  (or  interest) 
therein."'^  Not  onl>'  h;ive  the  Acts  adopted  the 
('([uitable  \iew  of  a  mortuaiic,  as  a  charji'e  only,  l)ut 
thev  have  lione  a  step  further  by  sli'ippinii  from  it  the 
trappiiifis.  as  it  wer(>.  of  the  ieiial  estate,  with  rc^siilts 
which,  as  will  be  s(>en,  cany  t lie  doctrine  of  t lie  mort- 
gajie  as  a  char!i(>  only,  much  iieyond  the  ^ilini^ca1ion 
of  that  phrase  as  touchinii'  the  treatment  of  a  former 
letial  mortiiajie  in  a  coint  of  ('(jiiity. 

In  one  I'csiiccl  the  statutoi'y  morlL:ai:i'  has  been 
held  to  be  of  the  nature  of  a  Iran-fe,-.  that  is  to  sa\'. 
fol-  the  pUI  po-e  of  the  section  of  77/'    J  Jolft  ill  i(>)i  IjDIlls 

Act,  which  makes  void  excrv  a-siiiiiment  or  transfer 
of  a  homestead,  purchased  homestead,  or  pre- 
emption riidit  i)rior  to  patent.' '  In  Amirirari  AIkII 
V.  .\hMiihiu.  siipni,  the  (|ue-tion  was  as  (o  the  effect 
of  a  do<annent  by  which  a  purch.aser  of  machinery 
did  ■■hereby  incumber,  charge  and  create  a  lien  ut)ou 

"  Ihalh  V.  /'■»;/-,  tl  (^.  ]\.  I).  :i4.-. 

"  Fmil.r  V.  Driii/rnit,  •>'.)  C\\.  D.  ".HM>.  at  p.lgc  1003. 

i''  Man.  100;  Sask.  '.>1;  .\lta.  t>l:  nmn.  its.  Tlii>  cnni'liKJinf!  wonis,  "or  of 
jiiiv  estate  or  ititeresl  tlieroin.^^  occur  in  the  Manitoi)a  .\c(  oiilv. 

"  I'.IOS,  7  A-  S  |:,lw.  VII  r.  'JO,  S;51 :  i'y  ^-  ("■  li'Ot'..  c  .'■)."i,  §  1  12:  Ameridin 
Ahill  Ehqinc  A-  Thri'Khrr  Co.  v.  Mr.Uilhm,  10  W.  L.  U. '.';«»,  1 1  \V.  F-.  R. 
IS.").  12  S.  ('  H.  :i'.)7:  Re  Ehhitm,  2  S.  C.  \\.  KiT;  Flinninqlinn  v.  Hcili'i,  4 
T  ir.  L.  I{.  :i'.ll:  l'i:rl:  v.  l.onii,  1  S.  L.  H.  .;!,  7  W.  L.  R.  :i0it;  Snirijir 
AlasmijCn.  v.  l)i  tniin,  7  W.  L.  U.  ■272;  ll'(i((roH«  Engita  Works  Co.  v. 
Tfiuwr,  8  W.  I..  H.  i:i2. 
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tlu'  .Slid  Iniid."  l>>v  wliidi  !;iii(l  Jic  IkhI  no!  a!  the  limc 
ohtaiiicil  iii>  ;ic(iiiiiiicii(lati(iii  lur  palrnt.     Daxics,  J. 
in  the  Siipivnic  ( 'duri  cf  ( 'aiiada,  said: 

■■Tliru,  upon  ihc  (jii.Miuii  wliifh  Mr.  C'liry>liT  seemed 
oliiefly  to  rely,  I  cannot  doiilit  tliat  what  tlie  .stafute  intended 
to  prevent  was,  as  expressed,  any  transfer  or  a-sijininent,  or 
asrecin.nt  to  transfer  or  as>i<.rn.  as  well  as  anvthini;  wliieli  woidd 
or  eould  iiave  the  lefjai  ell'eet  of  tran-ferrinir  awav  from  a  home- 
steader and  jiivins  lo  another  his  rights  as  such  or  of  having 
tlic  same  done  i)y  proress  of  law.  In  other  words  the  lanfruaRe 
used  was  lar^je  enoii},di.  in  the  connection  in  which  it  was  used 
to  cover  nuhrect  as  well  as  direct  transfers  and  >o  to  cover  a 
char-ic  sucii  as  this  under  wliich  a  sde  of  the  homesteader's 
ritihi-^  could  l.e  decn'cd  ;md  traiwferred  from  him  hv  a  sale  of 
the  land  under  the  decree." 

and  ilu"  Suj)remeCourt  uiiauimoiislv  ,  lh(>  instrii- 
iiHMit  in  (luo.'^tion  to  fall  within  the  fn-t  -oi.On  of  The 
Domnnoii  Lands  Ad.  Jt  will  he  notlc(>d  that  this 
incanniji  is  .uivcn  lo  a  inortiiajio  for  thi.s  pmpo.sc  (iiiit(> 
nidcpcndcnllv  of  section  (JO  rsuhscction  Hi  of  the 
present  Alberta  Aet .  seetion  100  of  T/u  Saakatchivan 
Lmiil  T>ll,s  Arl  Uim;,  or  .s(.crion  73  (3)  of  Thr  h,ml 
Jidc.s  Aft  ISU-i,  as  eiiaet(>d  hy  (il  \ict.  c.  32,  §  9. 
Hy  these  sections  a  statutory  niorttia<>;e  wa.s  expressly 
deelared  to  he  ni  the  nature  of  an  a-^sii-nnient  o"r 
transter  prohibited  by  T/ir  Dnminim,  Land.-i  Act. 

Althou.-ih  a  niort,-ia«ro  xuuU'v  the  new  system  is 
more  akin  to  an  e(,uitable  niortj>a-;o  tliaii  lo  an 
ordinary  eonvcyaiiee  of  the  leual  estat(>  bv  wav  of 
mortgaji-e,  a  perusal  of  (he  reports  and  an  aec.uaint- 
anee  with  the  actual  practice  shows  that  in  dealiu"- 
with  the  law  relatin-  to  the  ri-hts  and  liabilities  o? 
niortj-a.t-ees  and  mort-au'-rs.  the  law  whi<-h  has  j^rown 
up  around  the  ordinary  mortj.;mo  of  tlie  h  -al  estate 
1.S  constantly  appli(>d.  To  att.-mpt  to  tabulate  the 
cases  in  support  of  this  i)ropositiou  would  be  merely 
to  summarize  the  succeedinj.-  i)anes  of  this  hook.  In 
;!*'''?  :        ''''^•'^katcheuan,  iiid,.,.,l.  it   may  be  said 

;:;;;;     r  i ,;  •  ;;  I ;  ii'V     rerOliiii  i  i,  ui     has     l)fcil     il]Vr\\     to     tllis 

pfartKv.      It   is  ciiaclcd   ihat  |.roec<,|i,m-.s  ,,,  (.uforco 
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closure,  or   to  redeem   or  (lischarji;e.  may  isha 


111 


had  and  taken  in  the  .supremo  cnurt  under  llie 
practice  and  ])n)cedure  of  such  court:  althouiih 
rcferriuji,  for  exaini)Ie,  to  foreclosure,  as  will  he  sec. 
I  he  supreme  court  in  neitlier  of  tlie.se  pn)\iuees  has 
.strictly  speakint:  a  pi.'ictirc  or  jtrocedinc  o\  (  r  the 
forcH'losure  of  an  inleresl  in  land  which  ishy  wa\'  ;)t 
char<ie  only,  unless  there  be  something'  in  the  ehartre 
which  (Tititle-  the  holdf  r  to  call  for  a  complete  le.ual 
security.-"  in  ihc  ca-i'  of  the  vendor's  lien  being  a 
charge  in  etiuily  there  is  ihj  right  lo  foreeloso.'-' 
The  t-ame  sections  speak  of  nda  tiiinf/  a  mortgage. 
which  word  is  strictly  api)licable  only  where  tlu>  legal 
estate  ha>  passed  to  the  mortgagee.  And  further, 
in  the  statutory  short  covenants,  in  case  tiny  are 
inserted,  the  mortgagor  is  in  Saskatchewan  made  to 
covenant  that  he  has  good  right .  power  and  authority 
to  convey  the  lands  and  tenements  and  that  he  has  not 
done  anything  whatsoever  wln^reby  the  lands  (imvcycd 
are  in  any  wi.-^e  im[)eache(l,  charged,  affected  or 
incumberetl. 

In  d(>termining  the  i-ighls  of  tin*  parties  in  mort- 
gage actions  the  courts  have  consistently  and  with- 
out hesitation  drawn  on  the  jiractice  with  regtu'd  to 
mortgages  imder  the  general  law."'-  "The  rights  and 
l)()wers  of  the  mortgagee  I'cst  directly  upon  the 
])rovisi<ms  of  the  statut(>  itself."'-'  liut  whenever 
eitluT  by  the  expn^ss  terms  of  tli(^  statute,  or  by 
im])lication,  or  by  covenant  iK'rmissible  to  be  inserted 
in  a  statutory  mortgage,  a  right  aris(>s  either  the 
sam(>  as  or  similar  to  a  right  existing  or  which  might 
ari.se  in  a  mortgage  under  the  general  law,  that  law 

=  ■'  l"i>lici-,  nil  MciisiMi'c:^.  Cmii.  Ell..  IfMVJ.     Sii'.  mIso,  fui^l  |);iKi'  .'?().j, 
='  MiDiii  V.  Idf  .;/  W  iijhl  Unihniij  Cn.,  I,.  K.  5  Ch.  41();    Storey,  Equity 
.lurivpr  iilciir.',  2ik1  Enp.  Ed.,  p.iRo   1217;   Sawhrsmi  v.  Bur.!ett,  16 

c.r.  rjo. 

"  Si'o,  al.so,  similar  Ausiraliim  iiraciice  rofcrrcil  to;    Hokk.  Auatraliau 

Torrrns  Sv.sti'in,  jiaijc  912. 
"  Smith  V.  Xaliomd  Trust  Co.  (Duff,  J.),  1  \V.  W.  II.,  at  112r.. 
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ifl  dniwii  upon  foi-  the  (lcr:iiN  in  couiu'ction  with  tlic 
workiiii-;  out  of  fliat  risilit.  Thus  in  Wi/iin/ns  v. 
Btix,-^  where  the  onhnary  jinischction  of  the  court 
was  exteiuled  ■■<)\cv  tnoi'tij;aj>;e.s."  it  carried  with  it 
the  ri^ht  to  reopen  a  statutory-  foreelosiu-e  upon  the 
same  principles  as  under  the  general  law. 

I).  Form  of  the  Statutory  Mortgage. 

n  IX  rj:xi;i;Ai.. 

'1  111'  form  of  niort,i:a<i(>  is  purel>-  statutory, 
except  wliere  under  the  di^'ret ionar\-  power  in  the 
proviso  to  section  s:^  of  the  Manitoba' Act .  a  redstrar 
niay  permit  an  old  >\-iem  mortji;a,i>:e  to  he  rej)isten>d. 
Xo  words  which  even  purport  to  ])ind  the  land  are 
used,  exceptiiiii-  only  the  woids  at  the  close  of  the 
lorm  Mo  lie!vl.\-  mortfia.tie."  Althouuh  unusual  for 
that  |)uri)ose,  these  word-  would  have  'reated  an 
e(iuital)le  mortj-atic  in  an>-  case. 

_  "Any  ;igrccmcnt  in  wntiiiu:  .■ui.l  r)n)|).Tlv  Miri„,,|,  howcor 
informal,  by  winch  ;uiy  propcitv  nal  or  pcrMiMal  i>  tu  l,c  •, 
sccMrity  lor  a  sum  of  mon(y  owins  or  advanced,  is  a  ch-ui:,. 
and  amounts  to  an  ('(luitaldc  mortjiagc."-* 
But  the  operati(m  of  (h(>  instrument  as  a  charu.-  i> 
l)y  virtue  of  the  Acts,  and  it  takes  ei'fect  a.s  .such  vnon 
rcfiistration.-'' 

The  skeleton   ,.f  the   mortuauc  consists  of  the 
partie.s,  a  description  of  the  land  to  he  mort<.a<<-ed  and 
a  statement  of  the  interest  therein  of  the  mort-aoor 
a  covenant  to  pay  and  the  mort<^agin«>-  words   Tu^t 
mentioned,  at  the  end. 

'I'll''  nM|uircnients  of  an  accurate  .Icscription  of 
the   parlies   and  estat(>  and   ,,f    a  memorandum   oi 
incuml nances  have  already  l.(>en  dealt  with  in   tin 
chapter  on  transfers,  pai^e  1()!).      The  princi,)Ies  in 
reii'anl  f,.  mortjiages  are  exactly  the  same  and  nee.i 

"44S.C.  1{.  1. 

.'.'   ^i  }1-  /S-.-'t   IWK"  4.S;    Dof  (I.   Iio.<s  V.   r„i,.st,  sue    H    r,7\- 
«  Man.  100,  SI ;  ,S;,.k.  ill,  iiu;   Altii.  01,  iV;    bo'm.  W  71. 
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iKit   !)('  repeated 


Til 


e  (1 


uestioii  (if  wliat  variulioiis 


I'roiii  the  t'orm  are  permitted  has  also  l)een  dealt 
with  (paj::'  Uy-'>).  Any  instniiiient  whieh  departs 
l"r.)iu  the  statutory  rnortji;a<!;e  in  any  essential  leatnre 
is  not  re^isterable.  A  niortiiatie  in  \Nhi<-h  it  is  set 
forth  that   "th(>  mortjiaiior  has  liianted,  l)ar^ained, 

veved,   assi<>;ned,   trans- 


-Olll 

ferreii 


rei'ii-ed 


released 


con 


and 


set    o\'ei' 


iiid   1)>-    these   preseii 


ts   it    1 


las 


according  to  the  hartiain,  .-old,  remised,  released, 
convi'yed,  assigned,  transferred  and  set  ox'T  unto 
the  niort<i;aji;ee,  all  and  siniiular  the  property  (ie- 
serihed  therein,"  is  neither  'in  the  form  i)reserihed 
in  Sehediile  N  (Alhertat  or  to  a  lik«'  ei'feet."  The 
document  h;i>  an  eidireiy  dil'fereiit  and  much  wider 
effect  and  purjiorts  to  do  somethin,ii  which,  accordin^i 
to  section  (II,  a  m<irt^:a,ti:e  or  mcunfhrance  is  not 
supposed  to  do,  and  a  registrar  is  ri!j;ht  in  refusiu'j; 
re^isti'ation  of  such  an  instrument. '"  And  a  niort- 
jia^'c  wliich  refers  to  and  emhodies  into  itself  a  trust 
deed,  which  trust  deed  grants  and  con\-eys  imlo 
the  trustee  the  mortiiaiied  huid,  is  likewise  unlit  f«>r 
roji,istration.-' 

(2)  IXSi;in"I<tN  t>l"  Sl'l<  I.\I.  CiiVI-NANTS. 
The  foi'in  of  mort^ime  also  i)ermits  the  insertion 
of  special  covenants,  and  it  is  customary  in  any  well 
drawn  mort^iajie  to  find  a  tii'(>ater  or  less  number  of 
additional  covenants  and  poweis  limitim!;  or  enlarj;- 
inii  the  ri.tihts  of  th(>  i)arties  pursuant  to  this  license  to 
insert  special  covenants.  The  varieties  of  special 
covenants  are  inimorous.  and  so  huiu:  as  they  do  not 
conilict  with  tlie  ii;itur(>  of  the  instrument,  are 
permissible.  They  cannot  in  any  cas('  override  the 
expres.s  jjrovisions  of  the  Acts.  It  is  a  tre(iU(>nt 
practice  to  join  another  party  in  a  mort<ia,<ie  for  the 
sake  of  his'per.sonal  covenant  ()r  guarantee  of  pay- 
ment,     i  ills  is  permissible.     Where  in  Austraha  a 

"  ReSnokane  and  Enslern  Trud  Co.'s  Afnrlgrnje,  1."  W    I..  li.  Cy.U. 
■>  He  \urthu€st  Tekphone  Co.,  Ltd..  2  Susk.  L.  R.  37'.l  (full  rourt). 
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niortjia.uv  was  rejected  un  the  -loiiiid  of  (•(mrainiiiji, 
such  coveiiaut.  it  was  siil)se(|uently  tiiiicted  to  be 
reji-jstered.-^  Hut  the  rules  of  a  loan  society  cannot 
bo  incorporated  into  a  niort<i;a,>i;e."  An  aLireeinent  to 
give  a  mortjiage,  inserted  in  an  iiHiunhrance,  is  not 


such 


u    si)ecial    covenant.-'    nor   is    a    contractual 


power  of  sale  independent  of  the  Act,  such  hein-r  an 
"ajin'ernent  authorizing  the  inort^a.i-ee  to  deal  witli 
the  title  in  a  manner  which  the  Act  itself  ii^.t  onh 
does  not  provide  tor,  hut  which  appears  to  d..  vio- 
lence to  some  of  its  express  provisions."''-  Whore 
there  was  a  covenant  in  the  mortiiat;-e  that  "the 
Crown  iirai. Is,  etc..  for  ttir  tim.'  heini^  of  the  land 
hereinatter  described  ^UM  at  all  times  (hu-in<r  the 
eontuniance  of  this  mort,<ia,i-v  n'tuain  in  the  ci.stodv 
of  the  inoit.iia-eo."  it  was  held  tli;it  this  covenant  did 
not  al)M,lv(>  the  mort«iagee  fi-om  the  nece^-iiv  ,,\ 
compliance  with  section  l.'M  of  the  (Xictona)'  \ct 
rcciuuin-i  the  first  mortgagee  to  produce  the  duplicate 
certihcate  ol  title  at  the  rogistrv  ofhco  to  permit  of 
registration.     A'Jieckett,  J.,  .said: 

••Thcl.rmsof  tlmt  ^-cctiou  ;miomit  to  a  positiv.' enactni.  nt 
and  1  think  thi-^  <ua(tiii..ut  ovcni.les  tlie  covciiaiit  in  tl.i^ 
cas.',  ulnrh  provhlcs  tliat  tlu,  inortjraKccs  arc  to  ntain  thr 
custody  ot  the  docunicnt-."  •'•' 

And  w1,ere  there  had  been  a   mortgage  .sale  under 
power  m  which  a  notice  was  served  on  tiie  mort!ra«--()r 
but  not  on  th(>  retiistered  assignee  reiving  on  a  C(7ve- 
nant  m  th(>  mortgao,.,  fonrlo.sure   was'refu.sed  and 
the  refusal  upheld  by  tl..>  Full  Court  of  \ictoria 
which  said: 

••Tl..'  Act  .•unlrols  th,.  iuMruni.nt  of  mort-i.;.-,  vou 
cannot   draw    up   an    instrununt    .o  a<    to   control   the   Act. 

"  %WV.'i:'n'':ir^''''''  ^'"'"""'''  "'"'  '^'''"■""'  ^»««"-'"''"".  l-'>"i!c.l 

''R€Kdl.,,i>,,!rn!.,:i,,l/,,r,,i,n,nlundLoanCo.,;i\\.  \.  r  ,.■>•  u,u,„, 
V.  tkdhc,  (i  \.  Z.  L.  H.  42.").  '       '"'"'» 

''l<^li[mdyCo.<iwilhoi,>'n,r\,fSnshito,mL.I{  I)    17  W    I    I!   if.o 
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The  strictest  procoduro  is  intended  to  I'e  followed  in  ref^ard 
to  foreclosure."'' 

f:5)  lMi'l.li:r>  CuVKNAXl'S. 
The  (inly  covenant  iini)rK'(I  in  an  (.idinaiy  niort- 
gajic  was  the  covenant  for  payment;  the  niort^^age 
implied  a  loan  and.  therefore,  a  debt  recoverable^  l)y 
action  and  bearinjj;  interest  as  ;i  .simple  contract 
debt."*  This  covenant  inid(  i'  ilir  .sptem  ceases  to 
be  an  implied  covenant  by  reason  of  the  fuini  itself, 
and  is  necessarily  an  e\presse<l  co\-eii;iiit .  In  Sas- 
katchewan. Alberta  and  the  l)()inini(pn  there  is 
implied  asiainst  the  inorttia^or  I'emaininii  in  posses- 
sion a  covenant  that  he  will  repair  anil  k<'ep  in  i-epair 
all  buildin.us  or  other  inipioNements  erected  and  iiuiilr 
ui)on  the  land  and  that  the  inortLiatiee  may  ;it  all 
convenient  times  until  llie  iiioit-iajie  is  i'l^deemed.  be 
at  lil)ert\',  with  i>v  without  surveyors  or  others,  to 
enter  into  and  ui)on  the  land,  and  view  and  inspect 
the  state  of  repair  of  the  imildiniis  oi' iiiipro\-emeiits.'"' 
All  othi'!'  en\etiaiits  must  eoiiie  in.  it'  at  all.  luider 
the  headili'J  ol'    "sprei.-il  eoX'enaiil  s."  and. 

(4)  siuiirr  louMS. 

The  Acts  other  tiian  in  .Manitoba  also  contain 
a  set  e)f  statutory  short  forms.-"  I'hese  forms  are 
not  in  any  way  incorporated  by  implication  in  the 
mortiia^e,  Ijut  it  is  merely  i)rovided  tiiat  wliei'e  a 
short  form  is  used  i'>  a  mortsi;a^e  it  means  the  lonj>; 
form.  Neither  do  ihc  statutes  fjive  any  si>ecial 
validity  to  the  ion<>;  forms.  In  fact  they  do  not 
api)ear  to  be  either  appropriate  or  necessary.  It  is 
rejiist ration  which  gives  effect  to  the  mortgage,  and 
the  effect  of  registration  i.s  defined  by  the  Act.  The 
mortgagee  gets  a  statutory  mortgage  of  the  regis- 
tered  ("State,  and  no  covenant  is  retiuired  to  protect 
f^r     cnlare'c     th.af      interest.       Tlu'     lLin(j;n..i\'_>:e     in      th(,' 


i 


"  ^1  re  Durlon,  27  V.  L.  H.  4:37. 

>'  .'ishcr,  (in  MortiiaKcs,  Can.  Va].,  section  S  iind  rases  tlicrc  Citcil. 

"  S:i.«k    IdJ:     Mtii   f.'.e    Done  lOS.       "  .^^^k.  lo.j;    Alta.  70;    Doni. 
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fovcnants  thcnisclvcs  is  itiappropriatc.  'I'hcy  speak 
"/  ".''.*''.'"■''"  "'"'•'  ""iK'ii's"  as  such  inherit  no  rights  or 
liabilities  in  hind  in  Saskatchewan.  Aiheria  and  the 
noniinion.  In  Saskatchewan  and  the  Dominion  the 
tnrtns  are  subject  to  a  furtJMr  defect  wliich  lias  been 
«ured  in  the  Alberta  Act.  namely  tiiat  thev  speak  ol' 
■■'■"n\eyin.i;"  the  land,  .and  lurlher  in  all  ilnve  Acts 
liiere  i.s  provided  a  lonn  ot"  coNcnant  tor  entrv  into 
po.s.session  on  default,  when,  except  in  Saskatcliewaii 
under  the  umeiidnients  of  11)08,  a  mortua!ie(>  has 
no  power  of  his  own  motion  and  without  tli^  aid  of 
the  court  to  enter  into  possession  for  ihe  purpo.s<> 
"I  reahzinsj;  his  security  (sec  pai!;e  298). 

!•    Remedies  of  Mortgagee. 
(1;  Sl'.M\IAi;V. 

The  remedies  of  the  niorlii,a <;■(■(■  mav  bo  cla.ssed 
under  tln-ee  heads:  (a)  Tho.se  available  to  the 
mort^a,-rcc  directly  throujih  liis  own  action  by  r(>ason 
of  his  position  as  niort.ua,o-ee.  (b)  Keniedies  avail- 
aim-  to  the  niort-iau-ee  tliroujih  i)roee.ss  of  the  court 
ic)  Remedies  available  to  the  mortgajice  b\-  sneeial 
procedure  prescribed  in  the  Acts. 

The  leadinu  ca.se  iu  ( "anachi  coneerninu;  tlu-  ri-dits 
■nid  powers  of  a  mortRagee  under  the  svsteni  is""ihe 
recent  case  of  Smilh  v.  Xalional  Trust  Co.,  on  app.-al 
to  tlie  Supreme  Court  of  Canada  from  the  Court  of 
Appeal  m  .Manitoba.-  The  specihc  i)()int  decided 
was  that  in  Manitoba  theiv  can  i)e  no  power  of  sale 
111  a  mortuaii-e  apart  from  the  statutorv  pow(T  In 
arnyinji  at  this  conclusi(,n,  alhnning  the  iud-ment  of 
the  C  ourt  of  Appeal  in  .Manitoba,  the  Supreme  Court 
eonsideivd  the  position  of  a  mort«iajiee  as  to  liis  ri-dits 
and  remedies  -eneraliy.  As  to  these  rights  under  the 
statutory  mortiiage.  tlu-  viewpoint  was  accepted  by 
tliree  out  of  the  fiv.'  judi-es  (Duff.  .T  v.\,\\  ul„.n, 
i>avies   and    Brodeur,    ,i,].,  concurred,    .\nuhn    and' 

"  1  W.  W.  1!.  11:.>J. 


MMi;  ic  \(;k.s 


•iS't 
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Idiiiiitiin,  .1.1.  (li-xiitiiiu.!  ot  con.^idcriii^  this  iristru- 
iiicnl  not  ;i-^  tlir  (•(.iiiriKHi  law  iiKirtiiUiit'  necessarily 
iiitidilii'd  to  a  certain  e\teiit,  hut    a-^  a  new  statiitorx' 


instniineiit , 


anJNcal   liieen'ecl  of  w  liicli  one  inii>t 


look  priniai-iiy  at  the  statute.  To  nacli  a  conciu>ion 
as  to  any  pariiculai'  iij;iil  or  power  hein.n  eiilorceahle 
or    ('\('rcisal)le    undir    u    statutory    mortjia}2;(\    the 


in( 


thod 


IS  iitit  fust  to  consider  tlie  same  ntiht  un( 


iel 


the  coninion   law  niortjijane,   and   then 


wliether 


there  is  uuythinp;  in  the  Act  which  loihid-  the  exist- 
ence or  exercise  of  that  ii|iht,  as  sutiiiotrd  in  the 
dissenlinj;  jud<2,njent  of  .Mr.  .lustice  Ani^lin,  where 
he  siivs: 


'Hut    can  llic  owner  of  laiui    ii'>ii-t   hmI   iiiuIit  llic  'ii 


system'  kIvc  to  liis  niortK.i'tcc  a  power  of  sale  otlicr  t 


!ian 


th 


statutory  power  and  cxcrci-ahle  without  ot)s('rvanc('  of  the 
rc<|uir(incnts  of  sections  10!)  and  110  of  the  Act?  Tlierc  is  no 
clause  in  Tlie  Rtnl  Piiijicrtji  Ad  irhicli  forhiils  him  doiiiK  .-o;" 

hut  tli(>  statute  <hoii](l  primarily  h<>  resorted  to.  and 
examined  to  sec  win  i  her  the  enforceiiieni  of  !  lie  ri'j;ht 


arise 


ei 


ther  (a)  h\    express  wori 


o!' 


h 


l>\-   unpli- 


eatioii.  Aim!  in  con-iderin>j;  whether  a  ri<j;hl  ari.ses 
hy  implication.  reLLai<l  niu-l  he  paid  to  the  "e<<ential 
dilTerence"  l)et\veen  the  common  law  and  ^taluloi'y 
niortfiajie.  namely  the  \cstinj;'  of  the  le^al  and  t'tiuit- 
ahle  estate  in  the  mort,ii;a,<iee  under  the  conunon  law. 
as  a<iainst  the  transference  of  no  estate  under  the 
statute.  If  tlie  ])owcr  heinti  considered  is  not  found 
under  either  of  these  heads  it  doe-;  not  exist.  This 
is  the  resultant  of  the  principle  laid  down  h\-  Mr. 
Justice  Duff  ;uid  summed  up  in  lanmtui^'e  so  clear 
that,  thou.nh  at  some  length,  we  (juote: 

"It  is  argued  that  the  view  thus  stated  is  too  narrow: 
and  another  view  is  put  forward,  wiiieli  is  this:  that  the  mort- 
paire  authorized  hy  tiie  Act  is  to  l)e  regarded  as  havinji  annexed 
to  it  all  tlie  ieijal  incidents  which  liy  law  heiony;  to  a  mortdage 
at  cunimon  law.  and  as  i)einii  cai)al>le  of  having  annexed  tt)  it 
by  conlraet  all  the  incidents  whicii  may  l>y  contract  l)e  annexed 
to  a  mo"t}iaj;c  at  conunon  law  in  so  far  as  such  incidents  are 
not  expre^~Iy  iji  l;y  u, -.  ..-,.;y  in;;;l:crition  cxduded.     I  think 
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in  fitlicr  view  tlir  pnuiical  ri'«iilt  of  thi^  :ii>pcmI  intist  l.c  the 
sami':  Ixit  I  inu-t  siy  tli;il  it  Mcrn-  to  inc  to  l>r  jui  artilicial 
and  uiiii.it ural  rcadiiin  of  tlir  «tatiitr  to  rcnafil  tlic  inortnaKO 
foiitciiitilatrd  l)y  it  a>  priniarily  a  <oininoii  law  mortfranc  and 
I  tiiiiik  that  ill  adopt  inn  ^nt'li  a  iv.idiiid  one  incurs  .onic  ri-k  of 
lo-inu  'Ik-  jioint  of  view  from  wiiicli  the  Iccisiator  fnvi<a«cd 
the  iirohjcni  to  wliicli  lie  \\;i>  adiin>sinn  liimstlf.  Tliiri'  is 
much  in  the  Act  to  indic;itc  an  intention  on  the  part  of  its 
authors  that  imdcr  the  statutory  niorl«ay:c  the  powers  and 
rinhts  of  th.'  mort{fa>ri-e  shcjuhl  in  suhstnnce  he  economically 
equivalent  to  lho>e  possesxd  hy  the  mort>r;i>iee  undcra  common 
law  mortnam-:  yet  juridically  considered  there  is— as  I  have 
indicated  this  essential  ditTerence  l>etw(>en  the  two  instruments. 
viz.:  that  at  common  law  the  riiilits  .-ind  powers  of  the  niort- 
fiacee  as  such  in  re.-pcct  of  the  mortnay;ed  property  are  rights 
and  powers  which  aiv  incidental  to  the  lc)j:il  or  e(|uital)le  estate 
vested  ill  him  a-  niortna^ee,  while  under  tin-  statutory  instru- 
ment the  risihts  :ind  po\ver<  ot  the  mort»i«ee  do  not  and  cannot 
take  their  ( tlicacy  from  any  such  estate  heeausc  none  is  vested 
ill  him.  and  his  rijthts  jmd  pow(>rs  must  conse(|uently  rest 
directly  upon  the  provi>ions  of  the  statute  itself. 

"This  view,  of  course,  does  not  involve  the  consef]uence 
that  the  mort^'ajre.'s  rights  are  those  onlv  which  the  statute 
expressly  jrives  him.  It  is  ol)viou>  that  inanv  tliinus  are  left 
to  implication;  :iiid  where  :.,  :,i,y  p-irticulnr"  case  it  appears 
that  the  rul.s  uov.'riiiiiK  rec,,.n)i-ai  rights  of  the  mortRaRor  and 
mortR.-iRee  under  the  mortRajie  contract  in  relation  to  the  mort- 
paKcd  luoiierty  are  left  to  implication  then  it  is  a  (|uestion  to  he 
determined  upon  an  elimination  of  the  statute  as  a  whole  how 
far  the  ii<ihl-c  of  the  (larlies  are  to  he  Roverned  hy  the  rules  of 
law  which,  ai-art  Iron,  the  >tatute,  are  api)lieal)le  as  hetw.rn 
morlRatior  and  iiiortR.i^t  i." 

The  rights  expressly  emiicrrcd  hvtlic  statute  .m  the 
ni()rt.ia,ucc  iiivclve.  of  eoutse,  1,0  (lue.stioiis  as  t..  their 
exi.steiiee,  Init  nieivly  as  to  the  mode  of  their  exerei.se; 
and  as  to  tho.sc  ai-isino  |,y  j,„pij^  .,,j,„|  j,  j^  suhinitt. d' 
that  It  i.'s  a  fair  method,  in  view  of  1  he  iirineii)!e  ,,{ 
the  doei.sioii.  to  consich'r  the  statiitorv  mortgage  from 
tho  point  of  vi.'w  of  what  it  actually  is,  apart  from 
any  niiennci  l.y  a.s.so('iatioii  with  the  common  law 
niortgages,  namely,  an  e(|iiital)le  mort.irauc  hv  w.-iy 
oi  eiiarge  only,  and  iiavmu;  (k-tcrminedWheMier  any 
riiiht   or   power   in   (juestion   could    be   enforceable 
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Ik 


under  such  an  iii>t!MUii(ii 


t.  to  tlctcriniuc  wlirtluT  tlio 


.ainc  powtT,  whether  contained   in  a  "special  cove- 
nant "or  in  the  statutory  covenant  to  pay,  is  re|)Ugnant 

to  an\'  othd'  ])r(ivi-i(iii  nf  ihe  Arts. 


(2)  HEM' 


i)ir,>  w Mi.Ai'.i.i;  lo  MoRTCACKi;  «M'  HIS 

in\.N  AIoTluN. 
(a)  Ccniral  Commetiix. 
TollowinK  out  the  line  of  invest ijjat ion  sim-jested 
these  are,  jni'tntt  facir,  such  remedies  as  are  pn>('nl)ed 
l)v  the  Acts  or  as  would  he  available  to  an  ((luitable 
niort^ajjce  by  way  of  cliarji;e  only  by  reason  of  liis 
e(iuilab!(    niorti:aiie,  or'  b>'  reason  of  any  covenants 
\\hi<-h  (uultl  be  entered  into  in  >\\r\\  a  niortjia^;e  and 
enforceable  by  such  niort<!;aji;ee  without  the  assistance 
of   the  courts.     Tin-   proceedintrs   which   ha\-e  ordi- 
narily liecn  taki'ii  1(1  enforce  the  payment   ot   mone\- 
.scciu'i'd  li\  an  ordinary'  niort;iai:e  ot  the  l("j,a]  estate, 
and  whicii  coultl  be  taken  1)\'  the  morliia,i;ee  in  tlie 
ordinarv    ^\■ay    without    outside    assistance    iin    tiie 
absence,  of  course,  of  physical  opposition)    were   (i) 
distress  vmder  a  licen.se  clau.se;    (ii)  distress  under  an 
aMornmi-nt     '•!:<i!'o;    (iii)    taking;    jiossession ;    (iv) 
making  leases;    (v)  sale  under  pow  (  r  in  the  mortsagc; 
(vi)    ai)poinfment    of    a    receiver.      The.se    remedies 
may  l)e  cla.-silied  into  in)  those  arising!:  as  \nnr  niatter 
of  contract,  as  to  which   the  onl.\-  inquirx    will  be 
whether  they  are  rei)imnant  to  any  of  tlie  provisions 
of  the  Acts;"   ih)  those  dependent  on  the  creatioit  in 
the  mortiiasoe  of  an  estate  or  interest   in  the  land, 
which  are  of  no  avail  under  the  >tatute;    ki   those 
created  bv  the  statute 

(a)  Under  the  first  class  would  fall  1 1)  the 
license  to  distrain;  (2)  the  appointment  of  a  receiver, 
and  perhaps  (3)  the  ri«!;ht  U)  take  possession— 
which  may  be  viewed,  ciuite  aside  from  the 
mort^asee  "havins  or  not  having  'iny  estate  or 
interest  in  the  land,  as  merely  a  c  i  .■errinti  by  eon- 
tract  on  the  mortgagee  by  the  mortgagor  of  a  right 
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to  take  p()ss(>ssi()ii  of  his,  the  mortiiajior's  land,  and 
to  rofcivc  the  routs  ivm\  profits  tliereof,  if  certain 
moneys,  the  iuortf;afi;e  moneys,  are  not  paid  a- 
provided. 

f/'i  I'nih'r  the  second  ehis.>  would  fall  (1)  sah' 
under  powci'.  'J'he  connuon  understan(nn<i-  of  a 
power  ()f  sale  is  that  the  niortjiajior  conveys  his 
estate  in  the  land  to  the  niort<ia<>;ee  as  securiiy  and 
then  jiives  liim  power  to  sell  it  to  realize  the  debt. 
Another  view,  under  which,  if  correct,  this  power 
nii<iht  have  heeu  inserted  in  class  (V/)  has  been  ex- 
Iiressly  ne-iatived  in  .S////7/(  v.  Xalional  Trust  ('».. 
(i[i(c.  This  is  th(>  view  exjjressed  by  Anj^lin,  .)..  in 
his  dissent inji  judiiinent: 

'li  the  iiu)rt,ii;i}i(is  iicitlicr  liad  tlicmsclvcs,  nor  Imd  the 
riftlit.  l.y  a  contract  made  in  tlii'  exercise  of  tlieir  power  of  s;il<. 
to  create  m  tins  pnrcliaser  an  e(|uital.le  interest   in  tlie  land 
which  tlie  niuriKauoi-or  his  represent.atives  niinht  he  compelled 
to  pertecl  hy  a  lran>fer  or  conveyance.  the\  were  at  .all  events 
empowered  to  lonler  on  him  a  ri-ht  to  claim  snch  a  tran-fer  or 

conv.'v.aiice  whi.'h  a  court  exercisinfr  (.;,ijitahl,.  jurisdiction  will 
enforce. 

But  this  view  is  exprrs,sly  nofvatived  hv  the  niajurilv 
judfiinent  delivered  by  Duff,  J.; 

■■It  is  t..  he  I  r.'niiM,l  Ken.rilly  th.-.t  the  statute  nowhere 
count<n.ances  th..  id.  a  ihat  a  rejri>tere.l  owner  .-an,  exc..pt  un.i..r 

t he  authorltyut^om.•■.pecilie,,rovision  of  I  he  Act,  hv  instrument 
uda-n,,^  collier  u|  on  ..noih.r  the  power  to  defeat  or  ovrride 
his  t.t  e   ,y  tranM.rnnK  a  reui-tered  tith-  to  his  i)ro[)erty  without 

rr  V h'l  Z  '':""■■■  "^  ""■  y'''^  '''-^  >.KH.t  Vor  th.a5  purpose 
and  without  tr.-,n.!ernnti  any  n.tere.st  to  the  donee  himself  '• 

Ihc   sufi^estK.n    that    the   .s,m(>   purpose   mi};ht    be 

accomphshe,!   by  makin-  the  mortf^aKee  the  a-nnit 

or  attorney  lor  the  mort.uaKor  for  sale,  is  probablv 

not  of  ji-reat  pr.a.-tieal  importance.     An  instrument 

contammo-  such  a  cr..ation  of  aj-vncv  or  pow,>r  of 

attorney  would  fall  within  the  evil  aimed  at  bv  the 

I'ull  (  ourt  ol  Saskatchewan  in  l{.  Rumvhi  Co.  and 

h  'nstrar  >.usl:,,U,.,n  L.  h>.  l).,^^  ;„id  would  be  rejected. 

"  17  W    /,    1{    liiO, 
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<m  prcsentatinu  lor  n^j^istration,  as  attempting;  to 
conibiiic  two  instruments  ot'  different  natures  in  one. 
(2)  Distress  under  an  attoriuiient  elause.  An 
attornment  creates  an  actual  tenancy,' "  and  in  every 
case  where  sucii  a  tenancy  lias  been  held  to  exist, 
the  niortuatree  landlord  had  an  estate  or  interest  in 
the  land  l)efore  assuiiiin.n  to  rent  it  hack  to  the 
uiort{j;afj;or.  if  it  t<e  ar<iued  that  this  remedy  can 
arise  men^ly  l)y  virtue  of  contract,  it  is  carrying  tiie 
theor\- of  contract  very  far  to  say  that  partio  can  by 
contract  afjrec  that  relationships  and  interests  exist 
without  layiiifj;  the  elementary  foundations  in  law 
for  the  existence  of  tho.se  relationships  or  interests. 
This  view  has  been  clearly  set  fortli  in  a  New 
Zealand  case  where  a  land  mortpiiiee  who  had  dis- 
trained brouji'ht  action  for  conversion  against  a 
chatt(4  mortj^a^ee  who  removed  part  of  the  goods 
so  distrained.  It  was  held  that  as  between  the 
l)arlies  the  attornment  claii.se  created  a  t(>nancy,  but 
l)y  estoppel  only,  w  liich  accordinjily  was  not  bindint!; 
on  third  parties — and  in  actual  practice  it  is  when  the 
niortua<i-orhasbecome  involved  with  third  parties  I  hat 
the  utility  of  a  real  tenancy-  ari.ses.     It  was  there  said: 

"If  tluTcforc  an  actual  tenancy  existed  by  virtue  of  the  at- 
tornment clause  there  mu.st  he  judgment  tor  the  plaintilY.  Hut 
the  status  of  a  mortgaRee  under  The  Land  Tnnisfer  Ad  i.s  such 
that,  in  my  opinion,  no  actual  tenancy  -^an  have  heen  created  tiy 
the  clauses.  Section  91  enacts  as  follows:  ".V  mortjiase  under 
this  .\et  shall  have  elTeet  as  security  but  shall  not  operate  as  a 
transfer  of  the  estate  or  interest  so  cliartied.'  It  is  plain  ther(>- 
fore  that  the  mortnai:e(>  h;is  a  mere  charge.  Th.-  fee  simple 
whetlier  it  he  lej^al  or  eo.uitaole  remains  in  the  mortKaf^or. 
I'herc  can  he  no  reversion  in  the  mort^atiee  and  therefore  no 
iictual  tenancy  hy  the  mor  Rafior.  The  attornment  clatise  can- 
not operate  .as  a  ilemise  ly  the  mortttatioe  to  the  mortfiasxor  for 
the  morifiajiee  has  n  >  diinisuhle  estate."  " 
(3)  The  ri}iht  to  take  possession,  in  so  far  as  it 
aro.se,  indepcndeiuly  of  contract,  in  the  fact  of  the 

*"  Krarslci/  v.  Phillips,  1 1  (J.  B.  D.  021 ;  In  rr  Storklon  Iron  Fiirnare.  Co., 
Id  Cli.  D.  3:5.');  Ihihhs  V.  (hilovio  hum  <in<l  Ihlnnttire  Co.,  18  S.  C.  R. 
4s;i.  «'  Jetlicoi'  V.  Weltiiiglon  Lwin  Co.,  4  N.  Z.  L.  It.  t^.  C.  XiO. 


.l> 


•'1 


294 


CWXADIAN  TOKRENS  SY8TKM 


Icfial  estate  \)vn\'^  in  tlie  nioitjiajice.  (4)  The  ri;;lit 
to  make  leases.  This  is  coninionly  understood  as 
the  mortiiajicc  I(  asinji  by  virtue  of  liavinii  an  estate 
in  the  hmd.  and  that  estate,  by  reason  of  default, 
paramount  to  thai  of  the  mort^ajior.  To  treat  the 
rifiht  to  iiiake  leases  in  any  other  way,  is.  it  is  sub- 
mitted, to  fall  into  the  same  error  as  was  eondemned 
in  Smith  v.  Xational  Trust  Co.,  ante,  in  regard  to 
powers  of  sale.  The  lanjiuajio  in  tliat  case  extends, 
it  is  true,  only  t«j  the  attempt  io  create  a  freehohl 
estate  under  a  bare  license.  l)ut  thou-ih  a  leasehold 
estate  be  a  les.ser  interest  the  principle  is  the  .same. 
►Sudi  could  only  l)e  done  by  liie  niortfiajiee  as  anient 
or  attorney,  and  not  under  a  "power." 

((•)  Under  the  third  chiss  lall  in  Manitoba,  and  lo 
a  smalh^r  extent  in  Saskatchewan,  certain  statutory 
reniedi(>s  ^iven  to  the  inort<;agce  for  exercise  by 
himself — power  to  enter  into  po.ssession  an<l  di^tiain 
(s(>(,ion  100.  M.'iniiobai,  to  distrain  on  the  occui)ier 
(.section  107.  Manitolia  ).  (Miter  into  i)o.sse.ssion,  receive 
the  rents  and  jjrofits  and  make  leases  (Manitoba, 
section   100.  and  Saskatchewan,  .section  O.'i  (2). 

These  considerations  rai.se  a  number  of  (luestions 
in  regard  to  the  remedies  of  a  mort^at^ee  un(h>r  the 
system,  which  imder  the  former  law  were  in  ihf 
tnor(-iajz;ee's  hands  for  execution.  1 1 )  Aie  anv  such 
remedies  available  now?  (2)  If  so,  may  tho.se'which 
are  available  b(>  enforced  (a)  by  tlie  mortjiasee 
following  the  mort.uasi-e  powers  oiilv,  or  (6)  by  the 
mort^a.uce,  after  taking-  th(>  preliminarv  steps  pro- 
vided by  the  Acts,  or  (c)  through  the  couris  (,nlv? 
Ci)  Are  such  remedies  displaced  bv  or  merued  in  ilie 
corre,sj)ondin,t>;  statutory  remedies."  if  anv? 

(I>)   ///   .llhirlii.  Saxlcalcficiraii  aiitl  tlic   Territories. 

Tn  .\lberta  and  the  Dominion  and  in  Saskatche- 
v.aii  i;-.\(cpt  as  modiiied  l)y  >cc(ion  '.Ki  i2).  Sask..  and 
followint;  subsections),  the  Ian,tiua<;'e  of  the  Acts 
s.'cms  broad  enout:li  i<i  tlin.u   the  mortjiasice  on  the 
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(•(.arts  for  tlic  siiuillcst  cxcrciso  of  any  powers  or  llic 
enforconicnt  of  any  ri<ilits  under  the  niort<>;aj;e.  H 
is  enacted  in  tlie  two  first  named  jurisdietions  that: 

"ProccfdiiiK-  tu  ciifoii'i'  payiiituts  of  moneys  secuivd  by 
mortRusc  or  iiKMimbrMicc.  or  to  ('iiforcc  tlic  obsi-rvanco  of  the 
covciiuntH,  agreements,  stipulation-  or  comlitions  contained  in 
anv  inortfiaRc  or  incumhrance,  or  for  tlie  sale  (jf  the  lands  mort- 
HaKe<l  orineumliered.or  to  foreclose  the  estate,  inten-stor  claim 
of  anv  ijcr^on  in  or  upon  the  land  mortgaged  or  incumbered, 
as  also  jirocecdings  to  redeem  or  discharge  any  land  from  such 
mortgage  or  incimibrance  shall  be  had  and  taken— (in  Alberta) 
in  the  Supreme  Court  — (in  the  Dominioni  before  a  stipendiary 
magistrate — (and  in  the  Northwe-t  Tcnitories)  in  the  Terri- 
torial Court  of  the  Yukon. ■■ '-■ 

The  word  shull  is  i>ian(hi'()ry.    -o  that    the  effect  of 
this  section,  ai)parently.  is  to  drive  tlie  niortjiasee 
to  the  courts  in  order  to  enforce  e\-en  liis  smallest 
rifiht  under  his  mortjiajie  or  an\  ihin^  contained  in  it. 
In  Saskatchewan,  in  the  eorrespondinj;-  section  '.):>  1 1), 
tlH>  words  u.^ed  after  rccitinii:  the  same  proceedings 
are  •■///'///  b(-  had  and  lakcn  in  the  Supreme  Coin-t  of 
Saskatchewan."     The  rffeei   of  this  .secti(Ui   in   Sas- 
katchewan,   however,    does   not    ap  >  ar   to   he   .sub- 
stantially dilferent  except  that  it  lets  in  the  statutory 
powers  set   out    in    the   followint:  Miosections.     "In 
order  to  construe  the  .M-ction  we  are  entitled  to  con- 
sid(>r  the  state  of  the  law  at  tli(>  time  it  was  i)as.scd."^-^ 
and  "the  ji;eneral  words  of  a  statute  arc  not    to  he 
construed  so  as  to  alter  the  previous  policy  of  the  law, 
unless  no  sense  or  meanin-j;  can  he  applied  to  those 
words  consistently  with  the  intention  (»f  preservins 
the  <>\istin<^  l)olicy  miiouched.     *     *     *     This  prin- 
ciple of  construction,  as  a  iiencral  proposition,  cannot 
he  dis])u{ed."^'     Now  in  both   Tiic  Ijitnl  T'dUx  Act 
IS04,   section    7.'),   as   enacted   by    r.j    \ict.(Dom.) 
c.  32,  §  11,  and  in  Tin   I.ninl  THi<s  Art  liiOO  (Sask.), 

"Alla.tVJ;    Dom.W. 

"  }'h,llii>i,s  V.  L'lcs,  ^i)  Q,  B.  1 )   17,  ill  p;ii:o  20. 

"  Mimi.  V.  Lemon,  20  livnv.  260.  .nt  \y.\v.r  27S, 


\ 


'.".»•) 


CAN  \i>I  \\  TOHKKNS  SVSTKM 


I  he  word  usfi  \\:i-  shall.  Tiic  word  ///»//  was  intro- 
duced ill  I  lie  Saskatchewan  Act  l)y  the  ameiuhnents 
ol'  1*JIKS-'J,  c.  !),  $  7.  i)ro\i<niij>;  for  statuiory  sale 
procoediiijis,  ,uid  con-tiuiiiii,  therefore,  the  jiresent 
section  in  tlie  huht  of  the  rule  just  stated  and  the 
circumstances  of  its  ainenchiient,  it  is  evident  that 
'he  word  inai/  was  introduc(>d  merely  so  thai  there 
should  not  he  an  inconsistency  between  subsection  1 
of  section  !)3,  and  the  succeedinji  subsections  which 
provided  a  method  of  sale  and  foreclosure  without 
resort  to  the  courts,  and  was  not  intended  otherwise 
to  relax  the  monopoly  which  the  courts  had  of 
proceedinjis  under  th'    mortiiaiie. 

Til  eimrii'iu  the  Niew  tal\(ii  of  tiie  meaninti  of 
th(<  main  enactment,  one  may  carry  back  the  same 
line  of  reasoninu'  a  step  further,  that  is  in  rejiard  to 
the  amendmciii  of  ISUS  of  T/ir  Land  Titles  Act  1S04 
iDom.).  The  position  was  that,  prior  to  that 
amendmiiit,  ihire  were  in  that  Act  provisions  for 
saleaiid  foreclosuic  by  statutory  proceedinjis  (sections 
71,  7."),  7'i,  77  and  7.S).  but  no  refer*  nee  whatsoever 
was  made  to  any  other  reniedies  under  a  morttraiie. 
By  th(>  amendment  of  ISilS  the  statutory  i)roceedinj;s 
for  sal(>  and  foreclosun^  were  abolished  and  a  new 
-section  7.")  was  enacted,  tiatheriufi  up.  as  it  were,  not 
only  sale  and  fonvlosun^  proceediii<;s,  but.  >i)(>cifi- 
cally,  all  other  i)rocee(lin<is  "to  enforce  pa.\  niciil  of 
moneys  s(>cured  l)y  mort.ua^c  or  incumbrance,  or  to 
enforce^  the  observance  of  the  covenants,  aureement.s, 
stipul.'iiions  or  conditions  contained  jn  aii\-  nio!-t!ia<z;e 
or  iiHiniibrance,"  and  by  tiie  u-e  of  the  word  '-shall" 
conlinini;-  the  mortjia^ee  for  all  his  remedies  -.sale, 
foreelo>ure  .uid  every  other  description  of  remedy — 
to   the   courts. 

Hi  •    it   is  a  cojumon  practice  in  Saskatchewan 

I  *  II    ...     1-      .  1  ,  ,.        .     . 

.;:.:;.•.,;.;;,.;  ,,,i  , ,,,   nioi  r^agc  (•  To  (ii>i  laui  hoi  ii  uniier 

a  license  to  distrain  ;ind  under  an  atioinment  clause, 

to  take  i)o>se>-ion  and  e\-cn  to  make  leases.     These 
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proceedings  arc  undoubtedly  proceedings  to  enforce 

pavnient  of  the  niorttiago  money.     I'or  (■\:inii)le.  the 
distress  or  the  rent,  whichever  it  may  lu-.  is  apphed 
on  and  becomes  payment   of  the  mortgag(    money. 
Although  the  point  docs  not   appear  to  have  ever 
lieen    uji    for   exi)ress   decision,    tlie    Full    Court    ol 
Saskatchewan   has  considered   the  p.ropriety.  under 
the  (■ircum>tanc(  -  there  found,  of  n  distress  made  by 
a  mortgagee,  assuming  without    (Hiestion  the  right 
of  the  mortgagee  so  to  distrain,  l)Ut  (piestiomng  only 
whether  the  distress  in  this  particular  instance  was 
properly  made  upon  a  tenant  of  the  mortgagee.'" 
But    with   regard   to   others  of   the   covenants   and 
powers,  the  rule  of  all  jurisdiction  in  courts  is  closely 
adhered  to.     Then'   i<  no   ni-orted   case  of  a  sale 
having  been  nuuh'  pursuant  to  powers  ot  side,  which 
have,  in  practice,  regularly  been  mserted  m  a  great 
number  of  mortgages  (ai)parently  ui  the  hope  that 
at  some  time  th(>v  woidd  l)ecome  uselul),  lollowed  by 
an  application  to  the  courts  not  to  sell,  but  to  ilechye 
that  a  valid  sale  had  been  made,  and  to  vest  the 
title  in  tfie  purchaser  by  an  order  which  the  registrar 
would  be  bound  to  recognize. 

In  Saskatchewan  the  restriction  of  all  remedies 

to  the  co-.rts  is  relaxed  by  statute.     There  is,  fii>t. 

the  statutory  y.owvr  of  sale  which,  howfwer.  as  will 

be  seen,  is  not  so  much  a  reh'ase  of  this  power  to  the 

mortgagee  personally  as  to  him  under  direction  ..t 

the    registrar.     Secondly.    up<in    serving    and    lihng 

notice  upon  the  same  pei>ons  and  in  the  same  manner 

as  in  case  of  exercising  power  of  sale,  the  mortgagee 

may  (a)  enter  into  possession  of  the  laii<ls  and  receive 

and  take  the  rents,  issues  and  prolits  thercol  and  i  >) 

whether  in  or  out  of  possession  make  any  lease  ot  the 

same  (section  92,  subsec.  4).     Now  it  has  been  held 

m  Manitoba  that  where   m  a   mortgage  under   liie 
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system  thrr,.  was  a  po^vcr  to  sdl  tlu'  lands  tlics.-  words 
should  not  ~ 

ihl'iiatut^-' "'"'"''  ^'"'^''^oi.aU-nv.^rt  from  .l.at  ,>,ovi,l,.,l  l,v 
but  that 

'd,°.rir;;    '^"/T  "/  ''''"' ?^  ^ort^--^^^.  under  it,  whi.-h  nu?!.  J 
nt  .\(  t  itM  It      It  IS  :,  full  ami  sufhciont  m(>thod  and  its  viru-i- 

-all  K  \,.n  I.y    li..  previous  Aets.  indu.linL'  Lord  Cnuiuortli    if  i 
would  otherwise  have  appiii-d.-^  r.uiuorrn.  ii  it 

The  same  nilo  should  lo^ic-ally  hv  applknl  to  [unvrs 
to  take  poss,>ssion  and  lease  contained  in  the  same 
para^t-aphs  ,>t  the  Aets,  that  is  to  sav,  tlu>  rjoht  to 
ake  possession  and  to  make  leases  must  he  exciri.cd 
by  t he  niort^a-<>c  pursuant  to  the  provisions  of  The 
lM,uU  ,th  .  Arl  so  tar  as  (iu-y  j-'o.  by  .erviee  and  filin' 

(e    n  v'n,.'   '"      /"'"f" •  *''"'  P'-««'^<linus  under  the 
Act  aie  autnonzed  <mly  ni  pursiiancv  of  a  cove.ruit 

"i>d<i   the  Aei  the  covenant  is  unenforceable-    and 
I'ln?'!'/^'.        '"  *''-^'"«^  ^  •'^tep  further,  eonflnninu-  ,],; 
ii         V   ..""  """T  ™^''^'^^'.'^^  ^'»'J  I>'"vers  are  enlonv- 
abl<^  b>^^,h(.  n,orto.a.oc  directly,  but  only  through 

'  '   lit  Maniloha. 
In    Manitoba    in   rco-mvl    in   f iw^ . 
remedies  ol   a   mort.aj-ee  no   ,,u<.s,i„n    u-i'   's   w 
re  erenco  to  any  cxch.sive  jurisdiction  of  the  co  r 
No  special   lunschction   is  conferred  on   thm,    ■  ,,1 

boin.    h"  ^''^"'■•■'"•^'>"ly'  ^-"1  in  the  absence  of      s 
being    by    (express    lan-ua-e   taken    awiv      dl    tho 
•nhercnt  jurisdiction  of  supc-rior  c^  rts   o'enf;  rle  ah 
^^x'^tn,,-    nnhts    and   remedies.     I  ut    the   "t^! t^ttor 
P-V--S  are  much  Atll.^r  than  in  oth.r  ^v^.£^lo2. 

"  Sn.ilh  V.   Xational  Trust  Cn     "^O  M  ,„    f     i)       . 

afhrni...!  Supreme  Court  of  C^nlida,  1 W'    \\  ;i{:"ii'Li2:'*  '''^'*  '""'  ^'^^^ 
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The  (lucstion  for  a.'t.Tnnnatiun  i>.  tli.nloiv   iv.hurd 
to  the  .lUcstU.n  whether  the  (■(.vcnanis  ot  th(>  morl- 
jrafior  in   favor  of  lh<>  inort-a-iv  cirat.'  rights  ami 
powers  i,uh.l.enacntly   of   tlin-e  >et    out    >!'   '1'*'    .\<'  ' 
KMM.pt  in  rroanl  to  >ale  pr(K-c(>din<is,  spefihc  av.taoi- 
itv  covoriim  th(>  i.oint  is  a^ain  lackui-.     But  as  the 
sections  providing  for  sale  form  a  roniplcte code,  as 
has  1,0,-n  s(>(Mi.  so  Hkewisc  do  tlic  same  sections  lUb, 
KIT  and   1(M»  l>ear  evidenee  on  their  taee  of  oem^^  a 
■  vuinplet..  ineth.ul  for  realizing;"  in  any  permissible 
,„.^,„„,,  „„dc.r  the  mort-atie  on  the  niorttia^ed  hmd 
under  the  svsti'in.  and  any  other  covenant   eaii  at 
beM  he  vali.'l  otilv  in  so  far  as  it  can  be  coiKtnuMl  as 
a  vahd  ••m.Hhtieation,"'  pursuant  to  section   l.x.  ot 
the  stalutorx'  power. 

In  Man'itol)a  technical  objections  t(^  the  enfora- 
mcnt    of    covenants    formerly     dependm-    on    the 
possession   of  ihe  h-al  estate  aiv  cleared  away  by 
'lamte;    but  a>.  in  any  case,  the  iirst  nu-rl-ap"  lor 
ti„,  tinu-bein-onlv  ha.l  the  h-al  estate,  the  bench 
,,f  tlie  staiutorv  proMH^n  extends  only  lo  tli(-  lirst 
mort-afice,   tor   the   time  bein-.      He   has   the  same 
ri.dits  and  remedi(  <  at  law  :ind  m  equity  as  he  would 
have  had  or  been  entitled  to  if  the  iei:al  <vstate  in  the 
land  had  be.  n  actually  vested  in  him  isection  lOS). 
\  section  in  similar  t(>rms  in  the  \  ictonan  Act  was 
consid(aed  l)v  the  Supreme  Court  of  \  H'toria  (Aus- 
tralia) in  the  Commercial  Hmih  v.  Hn,,,}'      1  hat  was 
an  action  for  possession  ui)on  delault  m  a  mortsasic 
in  which  th(>  niorttia!i<.r  covenanted  to  pay  the  mort- 
ira^ee  the  morti^age  money,  on  demaiul  in  wrKuui; 
served  pcrsonallv  or  throu-h  th(>  post        Iheinort- 
saj;or  was  d(<ad"  and  notic  was  >vu\   by  registered 
letter   in    a.'cordance   with    the    niort-a.^e.     It   was 
*    argued   that   the    mort-iatice    had  no    njiht   to  tak(> 

.  »  'i       1     -    1      t- -^i       (■»/^r*i'"»IU"  i       with      tIu» 

possession,    because   il    nad   not    conii-.-.'-    ■■■■  -     -- 
provisions  of  the  Act  prescribing;  that  the  notice  to 


"1 


«'  i:,  v.  L.  H. 
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)a>  was  to  I.,.  ,  nvrtcl  to  the  then  p,  ,pvwtui-  oi  th,. 
laiH  ,  ho  l„.„.o-  ,1,,.,|.  K  uas  luM.  however,  that  the 
inor  oa-er  was  within  its  ri-hts  by  reasoi-  of  th.> 
<J3rcl  8eetion  ot  ,h<.  Metorian  Act,  corn.pon.li,... 
to  s,.H,on  KIN  of  the  M.-initoba  Art.  Tl'.  Jun 
relernii-  to  the  powers  of  the  niortsasee,  said: 

"The  previous  srctioiis,  rojiiniciu-inj;  from  Mctioii  St   ,•,.„ 
for  .•ort.-UM  pow.rs  an.l  rifiht.  on  a  inortKUK,.,.  who  1 ,  S.  .  m  r  ' 

fiS  i,       ,  I'""''':;',,^^'''-'' 'n-^'Ttcd  in  the  instrum..nt  it^.if  in      e 
•InL    r,       "•  •   ^  '""  .""^  n'n-ty-H.ird  s..,.tion  com...  in   i 
•  nKlr'.'*;    T^    ?  '■'"'  """•'^"^^•■'■-  i»  'xl'litioa  to  his  ri^ht 
and  powTs  under  the  instnim.i.t.  all  the  ri<rhts  .,„(1  rem^.   ,. 

Ihe  morti^:;;;-'-"  ''"  '"•"'^"«^'"  "•^"'''  ''-'•  '-'•"  ='•''<■  to  .jc-t 

Conse.,,.ently  the  effect  of  (hr  wonls  was  :„.1,1  ,„  I,,. 

o  constuute  a  redemise  to  th.  ,nort«aoor  if  the  v    e 

a  fixed  p(>nod  of  payment.  oilierwis,r  tlu^re  1  ei„  ^  as 

m    ins  case,  no  fixed  period  of  payment,  th  .•   was'rl^^ 

n  ir\;""V'''  "^'"'^S^'^^-  ^vas  entitled  to  po  se^ 
siun  at  any  tune  even  without  any  (h>n.and  And 
^n  fnrnnuto,  v.  SnnVr''^  the  .same  .section  was  h e  d 

bring  ..jectm ont     !^^,  i       ih  T'  ^'"^  ■"^'"^•^  ='"''  1"-"''^^.  to 

'        '  '  *''"  '  ^'-'t*-  nmaiiud  Hi  Ih,.  mortgagor  " 
"  20  v.  I.,  n  01) 
"  20  Mail.  I.   H..  at  p;,fre  o.S.S 
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The  section   docs  not   extend   to  conl(  rrini:   actual 
powers  such  as  u  contractnal  power  of  sale  on  a  first 
niortjiatice  hut  not  on  others.     In  Smith  v.  X(tti(»ial 
Tni.4('(>niintni/,  (tiitv,  the  same  court  of  appeal  held 
that  no  power  of  sale  could  l)e  operative  in  a  niortj-afie 
outside    of    tlie    statutory    power.    notwithstan(hn<i 
that  the  uiortfiaKce  of  the  lejial  estate  vuid(>r  the  old 
system   had  such  a  jiower  of  sale  if   there  wen^  a 
covenant     to    that    effect    m    the    niortjiasie.     This 
decision    was    aflirmed    bv    the    Supn>me    Court    ot 
Canada,  where  the  effect  of  section  lOS  was  carefully 
considered.     It  was  contended  that   the  mortuaj>ee 
by  virtue  of  that  .section  was  in  the  same  ])o>itii)n  for 
ail  purposes  as  if  the  iejial  estate  were  vested  in  iiiin 
and  therefore  that  it  followed  that  contractual  power 
of  .sale  conferred  uixm  the  statutory  morty;a<iee  the 
same  powers  of  disposition  over  the  mort-ia^or's  title 
us  would  be  vested  in  a  h-^al  nmrtiiaiiee  at  (•(iiuninn 
law.     DuiT.  J.,  deliverin'j;  the  majority  judiiinent  of 
the  court,  thoujih  admittinji  that  this  miiilit  be  the 
literal   iifaniny;  of   the  words,   did   not    think   that 
taken  alonji  with  other  sections  of  the  Act  lli.y  could 
be  liiveii  this  construction.     To  arrive  at  tiiis  con- 
clusion,    he     relied     first,     on     Xatinndt     Bank    of 
Austmliii  V.   The  I'nitcd  Hand   in  Ilaiul  atnl  Ihtnd 
(if  Hope;'"  decided  under  an  Act  which  contained  the 
same  provisions,  and,  secondly,  was  of  opinion  that 
as  th(>  section  d(>alt  with  the  rijihts  of  the  first  inort- 
f^asee  onlv,  it  indicated  that  those  ri<>hts  only  were 
contemplated  with  which  the  law  would  invest  a  h'pal 
mort^aiiee  as  peculiarly  incidental  to  his  possession 
of  the  Icfial  estate. 

"If  riKhts  of  foroclo<uro  and  snic  irulcijcndciitly  of  tlie 
otluT  pro\iMons  of  tlio  Act  were  in  view  tliero  appears  to  lie  no 
expiatiiilinti  \\\;y  tl'.e  ticnefit  of  sudi  riylits  was  witlilield  from 
tile  lioitler.-  of  mortj;ages  subject  to  the  tirst." 

»"4  .\.  ('.  ;?'.»!. 
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And  An-iliii.  .1..  in  lii.s  dissenting;  judsinciit .  icfcrnnff 
to  this  section,  says: 

"1  rather  fliink,  liowcvor,  that  tliis  provi.-ion  i>  int.  lulcl  to 
preserve  to,  or  to  fnfer  upon  the  inortKanfe,  for  the  protection 
of  wliatever  interest  he  mav  liave  under  the  terms  of  the  statu- 
tory form  of  mortnafie,  rights  and  renie.hes  other  tlian  the 
power  to  eonvev  tlie  hmd  and  tliat  it  would  not  enat.le  him  ni 
the  fxereise  of  a  ])0\ver  of  sale  oilier  than  that  eoiilerred  by  the 
statute  to  pive  a  convevanee  wliich  would  have  the  etiect  of 
vestinfT  ill  his  purcliaser  the  mortfiatjor's  title  and  estate  ui  the 
mort^Ja'^e.l  refii-tered  land.  I  am  eonlirmed  in  this  view  of  the 
sccpe  and  ixiipose  of  section  IKS  by  the  fact  that,  notwith- 
standing its  presence  in  the  statute  the  lepslatu'  teemed  it 
necessary  to  make  sjiecial  jnovisions  to  (jive  to  the  .onveyance 
of  a  mortf!;a«ee  exercising  the  statutory  power  of  sale  the  cllect. 
of  vesting  in  the  transferee  the  niortjiaRor's  title  and  e>tate 
(sections  111,  112)." 

The  aetiial  enactinfi  .sectioiis  ai'c,  as  lias  hccii  pointed 
out,  sections  100,  107  and  10!>  <»f  The  liml  I'ropn-lii 
Art.  TIh'sc  contain  a  .stimniai'v  of  the  rights  and 
icniedifs  whicli  afc  coiifcrfcd  on  a  niort,iiaij;cc.  Sec- 
tion 107  cxti  iid-  the  ri^ht  of  distress  beyond  the 
goods  of  the  inortjiaj^or.  to  whifli  only  tlie  conti'aciual 
fitrhl  extends.''  Tlie  "oeeupici"  mentioned  in  .-^ee- 
lion   107  is  not  the  niorl.szaiiof."- 


(d)   Cotirliiaii'it. 

In  the  present  work  tl;e  only  (nu^stion  at  this 
point  tor  discussion  is  us  to  whether  or  not  any 
jiowers  ami  remedies  under  mort.iiay;es  and  eoxenants 
therein  are  enforcealile  by  the  niort,na<j;ee  of  his  own 
inotidti.  It'  it  lie  held  that  there  are  such  .so  enforee- 
abl(\  their  seojie,  operation  ami  interpretation  tall 
under  the  <ieneral  law  of  inortu,au;es.  Thus  in  \  o//.s- 
dcn  V.  Iloppn-^  the  defendant  was  the  mortj>;aji;ee 
tuider  The  IjdiiI  Tiths  Ad  iSask.)  of  certain  land 
under  a  mort<ia!J,e  made  by  James  N'ousden,  the  lather 

"  VoKsotn  V. //o/)per,  4  S.  L.  K.  i  .„.,,-»'.,   t    i> 

"  Hart  V.  >S(ratl<in,  7  S.  \.  K.  S4:    In  re  7?<>s,s  nnd  MrNeil,  n  N.  /..  L.  K. 

S.  V.  322.    Hut  contra  McUiah  v.  Forrest,  21  V.  L.  R.  3Sl.    Ami  see 

11(1}:;:,  page  957. 
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of  the  plaintiff.  The  mortgaso  contained  an  attorn- 
ment clause  witii  reservation  of  a  rental  eciuiyalcnt 
to  the  interest,  and  also  a  license  to  distrain  tor 
princiiKil  ;iii<l  interest.  James  Vousden  after  the 
exeeulioii  ot  tlie  niortjiatic,  leased  the  land  to  the 
plaintiff.  Walter  Xousih'ii.  ilavini:  lalleii  into  arrears 
the  defen<lant  distrained  on  ihe  imp  of  the  plaintilT 
who  thereui)on  hroutiht  an  action  clainiinii  dania<z;es 
for  unlawful  seizure.  .Judjiint'nt  was  -liveii  for  the 
plaintiff  Wy  the  district  court  judijc.  and  on  api)eal 
this  judiinieiit  was  upheld  1)\'  the  full  eoiu-t.  Mr. 
.lustice  .Iohii>tone  ([Uoled  the  fjijilish  cases  to  show 
thai  if  a  ii'a>e  Ke  made  sul)se(iuent  to  a  mort^afic. 
the  morttiafiee  may  treat  the  lessee  and  ail  those  who 
may  be  in  possession,  as  wron^-doers,  and  may 
hriiiu;  an  ejectment,  hut  hv  cannot  distrain  or  liriny; 
an\-  action  loi'  the  reiit  lhe\-  ha\'e  i-oiiti-acted  to  i)a\-. 
and   ;idtle(l; 

Allhuufili  tln'  cttVct  of  :i  niortfjaK*'  under  The  l.ainl  Titles 
Ad  would  uot  he  to  vest  :ill  iutircst  in  the  nieviKiifice,  yet  I 
tliink  the  roult  would  1)C  the  same,  aiul  the  only  recourse 
the  mortjt:ii;i-e  would  liave  as  i\ji:iin.-t  the  sul)-tenant  would  he 
tli:it  of  an  .-ictioii  or  prorerdin'j:  for  llie  recovery  of  ])o<-e-~ioii." 

In  the  same  ca-e  (  hief  .Iii-tiee  W'etmore.  with  whom 
l.amont,  .1..  eoneuiivd.  lollowrd  ih<'  <)ntario  courts 
on  the  (luestion  of  whether  the  restriction  of  the  ri^ht 
of  a  mort<2;asee  to  distrain  upon  the  j^oods  of  theniort- 
<>;a<!;or  or  his  assigns  eontained  in  the  Act  respecting 
extra  judicial  seizur(>s''  extended  to  a  distress  where 
a  mortiia.iice  made  such  as  Ini/illord  under  the  attorn- 
ment  clause,     lie  said: 

"In  Edmunds  v.  Hamilton  Provident  and  Loan  Society,  18 
.\.  \{.  :U7,  Osier,  .1.  A.,  at  i)a}io  3.")S,  referrinp;  to  tlio  Ontario 
jirovisions  stnte<:  "l  think  the  intention  was  to  reach  every 
case  in  which  the  nu)rtt;:i,i;ee,  whether  in  tlu-  character  of  land- 
lord or  licensee.  Imt  >till  under  atid  for  the  iiurposes  of  the  mort- 
t;aKi\  liad  the  right  to  distniiii.'  i  mn  entinly  in  accord  with 
uliat  tliat  Ii  arned  judge  so  laid  down. 


U.  .S.  ,S.  lyO'J,  c. 
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III  Linstiitd  V.  Unniillon  Pnnidint  and  Loan  Son'clij,^* 
ii)  Manitoba.  Killaiii,  J..  (Iccliiicd  to  follow  this 
Ontario  case,  and  Iicld  tliat  the  corresponding  section 
of  T/ir  Di.slrcs.s  Aft-'-'  did  not  apply  wiiere  the  distress 
was  for  rent  as  landlord.  Hut  in  lir  Chnhmrs  nml 
FnidnKiii:''  .M(d)onald,  J.,  without,  so  far  as  the 
report  sliows,  discussin{>;  the  foreji^oinj;;  authorities, 
said: 

"Tlic  ulijcrt  of  tlic  attornment  cl.uusc,  \\:i«,  no  (loiil)t,  to 
entitle  a  niortjjitH'e  to  an  ii(Mition:il  remedy  In-  distress,  l>ut 
tliis  doc-  not  entitle  liim  to  distmin  npon  the  toods  oilier  tlian 
those  of  the  mortu.iiior  (  Thr  liislriss  Ad.  H.  .-;.  M.  I'.MIJ,  c.  4'.tj. 
This  elTectiially  (ii^|M)<(-  of  the  claim  of  the  landlord  to  the 
remedy  tliiis  sought." 

The  forefj;oinji;  cases,  however,  and  tiie  connnents 
tliereon  liave  n<jt  been  cited  with  tlie  intention  of 
purporting;-  to  make  a  study  of  the  rights  of  a  mort- 
gagee lUKJer  these  covenants,  but  rather  to  ilhistrate 
the  appHcaljihty  of  the  "(-ncral  hiv.  of  mortgages  to 
the  renieches  of  tlie  mortgagee.  To  attempt  to  .set 
out  tiie  comparatively  few  cases  decided  under  mort- 
gages actually  made  under  the  Torrens  Acts  with  the 
idea  of  tli<'reby  setting  out  the  whole  law  on  that 
subject  would  only  be  misleading  and  is  belter,  there- 
fore, left  unattempled. 

<:5i  Ki:Mi:nn:s  thhol-gh  thi:  < ouuts. 

The  remedies  for  which  a  mortgagee  undei'  tlie 
general  law  onliiKuily  had  resort  to  the  courts  are 
ia)  Sale,  {!,)  lonclosure,  (c)  Action  for  possession. 
(^/)  Action  on  the  covenant  for  payment,  (c)  Api)oint- 
ment    of  receiver. 


(a,  Siilr. 

So  far  as  the  jurisdiction  of  the  courts  to  .sell 
land   by   virtue  of  a   mortgage   under   the   Torrens 

•*  11  Mail.  I,,  i;.  llt'.t. 

"  X(n\    U.  S.  M.   niOL'    V    I'.t.  §  J 

"  10  W.  I..  1{.  i:!t 
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system  is  coiiecrncd,  it  is  treated  as  stanclmj?  i>n  tlK« 
same  footing  as  foreclosure  and  for  the  purpose  ol 
considerin--    wbetlier  or  not   !>ueii  a  jurisdiction  is 
uvaihihle   to   a    mortjianee    under   the   system    the 
followinj;  remarks  under  the  hcaihii-   'Ion-closure 
are  in    that  ease  eciually  ai)i)iical)le.     It  is  open   to 
(uiestion,  however,  whether  there  is  not  a  distinetmn 
between  the  powi-r  of  the  court  to  sell  and  to  fore- 
close   under   such  an  instrument  as  the  statutory 
mort^ia^e.    In  equitv.  entirely  independently  of  regis- 
tration under  the  system, such  a  mortiiajie  would  htive 
amounted  to  an  ('(luitable  chaiTie,  lor  wluch  sale  anil 
not  foreclosure  is  the  proper  remedy."     A  contrary 
opinion  was  expressed  by  the  Ili-ih  Court  of  Australia 
in  Finl:  v.  lialxitson,^''  based  on  James  v.   Jamta.-'' 
This  latter  ease,   from   the  headnote,   is  clearly  a 
case  of   eiiuitable  mortj>;a}i;c  by   way   of  deposit  of 
title  deeds,  and  in   such   case  eciuity  will   loreclose 
by  ordcrinji;  the  niort,i!;at;<»r  to  convey  the  projjcrty. 
but  on  the  ground  that  such  a  mortgage  is  more  than 
a  mere  charge  or  lien,  and  imi)lies  an  agreement  to 
give  a  h'gal  mortgage.'"     In  the  meantime,  however, 
the  courts  in   Manitoba  do  not  now  exercise  the 
jurisdiclioii  in  sale  at  all  and  in  the  other  provinces 
exerci.se  it  freelv,  upon  the  .same  grounds  as  govern  in 
case  of  foreclosure,     'llie  remedies  arc  treated  as 
bearing  the  same  relation  to  one  another  as  under  the 
old  law;   t.  us  a  mortgagee  may  demand  foreclosure 
unless  properlv  recjuired  to  sell  under  The  Chancery 
rrovcdure  ActAo  .V  10  Vict.  c.  8G,  §  48.'^' 

[]))  Foreclosure. 

Tlie  jurisdiction  in  foreclosure  i 
the  juiisdiclion  in  sale. 

"■■Cnsfd  V.  Money,  3S  L.  J.  Ch.  312;   Tinmint  v.  TrcncJuird,  (1869)   t 
cii.  :a- 

"  1  V.  ]..  K.  Mil. 

»»  L.  H.  It)  Km  i.>{. 

>U\irUry.\\nhe,4Ch.n.W5. 
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1.      /;/    AUnrlii.    Sii.^l-iili-licintii    ditd  the    Tfrrilnrirs. 
ill     S,-|>k;ilclif\\;ill,     AIIhii,!     ;iii(|     |lic     1  )i  nil!  I  ii  HI 

ill  the  x'ciion-  |tr<>\  idiuLi,  ucncr.-illy  Inr  iiiortoauc 
procccdiiiiis  ;iliva(l\-  iclcmil  tu,  it  i>  ciiactcfi  that 
■■]'riHTC(liii,iis  *  *  *  til  loivch.sc  tticcstatc.  iiiicr- 
cst  or  claiiii  of  any  pci-on  in  nr  updii  tlic  lands  iii(<rt- 
,i;a{i<'(l  or  inciiiiihcrcd.  ^hall  <  in  S; -katcii(>\van  mai/. 
hut  SCO  i)a<>-('  2!),"))  t    '  had  and  takrn  in  the  Siipi-(  inc 


( "our 

oi'  -Ui'h  rouit .'" 


uiKlcr   I  lie  pracliiM-  and   proccihu'c 


1  IM'  incaninu:  of  ihi-  ciiaci  iM-nt  >o  Tar  as  i-ouard- 
toivclosiirc  i^  IK, I  cniiivly  I'rcr  Ironi  (hlliciilty.  I'liiHu 
.I'ich  it  means  that  if  a  inort-iasicc  desires  to  foreclose 
his  niortuasie  he  niii>t  iv-ort  to  the  courts  and  there 
use  the  piaeliec  and  the  proeednic  \\h;"h  he  linil- 
tor  that  piii|)o>e.  It  re(|uires.  however,  speeihc 
laiiiiuatic  in  statute^  to  e>talilisli  a  jurisdiction  which 
had  not  |tre\iou>ly  existed.'-  If  the  ciuriv  inde- 
pendent !\  of  I  iii-  enactment  did  not  ha\-e  .iurisdiciion 
lo  .lifaiii  foreclo.-iiri'  of  a  -latutor\-  mortuaiie,  the 
section  i^  \-ery  aukwardix  woidid  to  e-tahli-li  a  new 
jiirixliction  for  that  piii|)os'.  in  lacl.  it  -eenis  to 
imply  the  previous  exi.-tence  of  a  jurisdiction,  and 
merely  ena(!>  ll.:;i  piocccdiniis  for  foreclosure  are 
coidined  to  that  jurixiict  io!i.  The  <cciion  in  i|iies- 
tioii  lii'>t  appeared  in  the  ainemlineni  h,  Th,  /.,i,nl 
Title--  All  IS!)'i     Dominion)  nf  /,sV/,s     t\\    \i,.i.  c.  ;;l>. 

^1  1  '•       !'!>    '"  llial    lime  there  had  Imvii   in    'flu    IjiihI 

YltlrsArl  IS'L^  statutory  provisions  for  sale  and  fore- 

clostu'c.  'rtiCM',    hy    the    sam(>    enactment     were 

repeal((l  and  ilie  morttiauce  thrown  upon  the  courts 

eniireh  tor  his  reiiu  <li<  ^.      Now  a  stalulory  mort,u;a<iv 

i.>  a   mei  •  cliai-.i-C  or  lien.      j'oi'  the  purpose.-  of   t  Ids 

discussion  it  is  not  and  must  not  he  con.-idered  under 

the     ui'iicral     capti(in     of    an     (Miiniahjo     mort"a"-<' 
j  )   . .     , .     )•  ,  • .  I      1      1  .  .-  rt  • 

' ''  }">■•'    <■!    Mlic  il.(.i~  rl.-ai>'U   ;ui   ei|llHaiiie   mo|'t<;aii(' 

"■■   .\l:l\Ui|is    IllliTpn  l:'linli  (,t   Sl:illli.>^,  :;i',l   J-:,|.,   |,:m,.    H2. 
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and   luivi'ld-urr  wa--  ;i   -uila 


hut  nil  llic 


n-(iiiii(i  that  It  "li; 


)1(    fciiirdy   tlu'r''Uiiil('i', 
-  alwavs  hccti  considered 


as  an   iiiipeiMect    nio'.l^a.iie.   w 
eiitilled   to   liave   peit'ecti 


hieli   the   inort^atiee  is 
(,!■  rather  as  a  eoiitfaet 


>!■  a    iiioi'tiiaiie  which    a* 


irdiiiii  to  the  \v 


•11  known 


doclriiic  ol'  c')Ufts  oi  e(iiiil\    woul. 
claiiniim  the  heneli 


i,i\('  to  t  h''  pai'ty 


^^^_  _ Is  (if  such  a  contract  all  >iich  riiiiits 

'('."uTuild  he  cntitlrd   to  if  the  cnnli'a<'l   had  heen 


as  11 

coniiih  t(  (1 


nd  on  the  same  liroiiiid.  an  e(iuital)le 


ni()rtv;ai;c  h\    \\a>'  ol  am'i 
carried  wi' 


■cnient    to  'j,i\e  a   niortjiai^e 


li  it   I  he  riiiht  ot  foreclosure.     'I  i 


of  foreclosure  ni  etiuitv 


ol  a 


ic  e<>enci' 


niorl,i;a"j,e  oi    i  he  leiiai 


(ate.  was  tiiat  the  niortiiaiice  had  vested  in  him  the 
>iiiil   ('-ta!c.   which   could  he  •■ede(  ined  on   pa.Ntiient 

i-jjui'N'    had    -aid    thai 
mol't  liaue""   lo  di-  just  ice 


of    t  he    nw  '  tL;a,m'    nioiic\- 
"once  a  morttiaiic.  alw"a\-  a 


to  th(    moiiiiaiior:    o 


ut   in  order  lo  do  ju-tice  to  t  he 


niort<i;!,iiee 


It    had  1  hen   lur 


iher  said,   in  illect 


the  mort<iaii:ee  miuhl    after  detatiit    hnnii   th 


nai 


e   nioiM 


siaiio'"  111 


to  a  court  of  ei|Kit\-.  w  liicli  court   won  id  limit 


I'le  w  II  liui  w  inch 


tlie  t 


ir.   rt tiaiic  moiK 


t  he  moil'^iaiior  imiii 


pay  hi.- 


\   and  'ict   hack  I  iu'  U 


■oal  estate  in  the 


lano    i> 
foi'ecli  i-ed    1 


ut    111    iletauit    ot    X 


)  doiiiii  t  lie  tiiorlLiaiidr  was 


)|    his  riuht 


to  do   -o.    that    i<.    the    leual 


-tale  >la\ed  w  iiere  it  w  a- 


in  th''  inort.tiaiii  .    w  ho  was 


then  considered  tlie  al'-olute  owner  m  enuiiy  also. 
I'nder  the  'I'orrens  Acis  the  mortua.iice  rnwer  has  any 
(Stale  or  interest  in  ilt«>  land  and  the  inortiiaue  '•has 


iTect  :i.^  security     onl>  .  am 


1  where   the  security   is   a 


men-  charjie  ttr 


lien  and  not  in  the  nature  of  a  mort- 

■ral  law)   or  an  ajiree- 

niedv  is  an  action 


111  tlie  sense  ot    1  lie  Lien 


'j:a'fie    M 

Mieiil  for  inortjiajic,  the  proper  i 


for  sale  to  realize  the  security,  and  noi  foivclo-ure  -* 
I'nless,  therefore,  (he  insertion  of  tlu'  clause  at   tlie 

/■'.Mvl    .V  K     tt'.l.    .Sec.  :il.-^o,  ll^h'T,  on  MortK:lt!l•^^. 
'l<li,iw<  s.  •_>  .\nst.  4'JS;    /•>  i,nrtr  Wrifil'l.  l'>  ^'v^-  ;-'-';'''- 


I'.irhrwilntisriiil, 

pur.  ."II;  Hiiili  V 


•*  7'(  I' mill' 


Tiriiihiiiit,  Xi'h.  'hi':  (iii""!!  V.  Mom II 


is  I,.  .1.  Ch.  M-^ 


hell  iV    1)111111.  MdltnaHfS,  l>:>)ii 


■.TH'i:    M.i 


!:■!,   nf  tr-i''i(   li'i'hrny 


(•(1.     L.    H.   .■>   Ch     4U>;   .storeys  (■.(luity  .lun<|irii<lfni'(',   MiK 


KiiK-   Kil. 


I):l(£. 


1217  .\llll  -'•<•  lllPtCS  .)! 


.">S  Mll.l   "itOlN^. 
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end  of  flic  iiioftuaso  form  v.iirrcby  the  niort<ia.t!;()r 
"iiiortiiMuo"  all  lii^  riiilit,  title  and  interest  in  the 
land  to  >('ciiic  the  money,  has  a  very  far-reaehin"; 
oft'oet  ill  iiitrodiiciim,-  into  the  ^talllto•■y  niortsase  all 
the  e)l("-l  di'  a  leual  niortjia^e,  tiie  stntutor\-  niort- 
^a<ie  must  be  eonsidcrrd  as  a  mere  ehar<>-e  or  lien  in 
cfiuity.  I;  cMniot  I'a.iily  hearjiued  iliat  the  insert idii 
or  this  U(  1(1  ■•inortiiaiic"  can  have  sueii  effect,  for 
tin's  would  Ik  t  praetieally  n))(al  the  plain  lanmiaire 
of  the  .\r|>  tiiakinii  a  mort<ia,<ie  have  eff(^ot  as  s(>eurily 
"I'ly  :iiid  not  operate  as  a  transfer  of  the  land.  The 
diiyercucc  Ikiwccu  the  mort,^•a,<i■e  of  th(>  lejial  estate 
and  the  >tatul(ir>-  morliiatic  was  clearly  seen  by 
Mr.  .!ii>ticc  McCuire  (»f  the  furmcr  Supicmc  ( 'niirt  of 
the  Northwest  Territories  in  Culiunnl  Iiinstnidit  and 
IjHin  Ciitiipnuji  v.  Kiiiij  ,1  nl:'"  This  was  an  action 
upon  the  cox-eiiant  after  foreclo-ure.  At  paj>;e  371) 
he  said; 

"l  in;iy  obsorvo,  en  pa^^saut,  that  the  word  'foreclose'  as 
apphcd  to  procccdinjrs  to  enforce  a  iiiortf;,i>rc  nmUv  T/:c  Latid 
Titles  Art  in  the  'territories,  is  ajit  to  mislead  if  it  is  sought  to 
treat  thoM'i)roeeediinrs  as  identical  with 'I'oreelosure'proceeilinits 
where  the  inortf.aj;e  eoiive.vs  .an  estate  in  tiie  hxnd  to  tiie  n.or't- 
Ra^iee  with  a  tleteasinee  (lause  in  ease  payments  are  made  as 
provided.  In  such  a  niorinajre  tiie  morlfijiuee  has  onlv  an 
'e«iuity  of  redemption'  after  the  time  for  i)avnient  has  expired 
without  pa.Muent.  ihtit  is.  he  ir  lieid  in  e(|uitv  (>ntitie.l  to  eome 
111  .and  redeim  alter  d.  I.uilt  ujon  certain  terms,  hut  no  partirular 
time  lias  he  n  hxed  within  whieh  he  must  e.\erei.-e  diat  riRJit 
In  onler  therefn-,..  that  the  niortRagee  niav  not  he  kept 
indehniteiy  m  suspense  ho  i- a! h)wed  to  call  upon  tlie  mortffacor 
to  exerci.se  hi.s  nuiit  within  a  limited  time.  Tiie  amount  liie 
mortgagor  must  pay  to  red  rm  is  aseertainc.l  l.v  the  court. 
He  is  notilKd  that  unle.vs  he  pays  that  amount  iiv  th"e  ,iav  n.ained 
hi.s  riKht  to  redeem  will  he  l.arred.  and  in  the  event'  of  his 
not  availiiifi-  hinis.jf  of  this  final  opi.ortunitv.  the  court 
deei.ares  that  his  njrhi  ,«  redeem  is  }r«iu— the  mortnage  is  fore- 
closed. l>tn  iin.ier  our  /.,u,d  Titir,  Ad  the  mortgage  does  not 
oper.ite  .IS  ,■!  transler  of  tith'  hut  onlv  n.s  .'^oenritv  The  mort- 
gagor remains  the  own.T  of  the  leg;,!  esf;,!,,     flie  mortgagee 

"SlVrr.  I..  U.  371. 
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incrclv  hns  a  licii  until  ixiymcnt,  and  in  ca-c 


of  default  lio  ran 


proceed  to  ^et  an  order  either  to  s( 


the  land  or  to  lun 


the 


title   thereto   v 


Med    in   liiniMJf.     r|H)n  p'ttinii  a  final   order 


vesting  the  title  in  liii 


n  h' 


can  olilaui 
hii 


from  the  retii^trarof  land 


titles  a  eertificate  which  gives  liiin  an  a 
ill  claim  liv  the  mortgagor. 


solute  titl 


truin 


rtiticd  ((i])y  of  that   judunii  ut     of    fmvrlo-un 


was 


put 


in  1)V  the  defendant  King,  from  whu  h  i 


t  appears  thai  dl  i~ 


onh'i-ed  that  the  defendant  do  stand  ali>olatelydel)arre.l 
foreclosed  of  and  from  all  right  anc 


I  title,  interest  or  estate,  or 


right  or  e(iuity  of  red(  nipt  ion 


of,  in  or  to  the  above  descr 


ihi'd 


1: 


of  ^alt 


And  it  is  further  ordered  th;it  al 


the  e-t,ate  and  interest 


( ;rort;e  ("lift    King,  or  of  anyone 


under  him  in  the  -aid  lands  (descri 


th 


nmiug  through  or 


iiiil  in  till 


mortgage) 
morlttagee 


■Ala 


the 


■ame 


is  vested  in  the  said  plaintilVs  (the 


0  free  from  all  right  or  equity  of  re(lemi)tio 


part   of   the  d(  feiidaiit    King  or  anyon 


e  cl.aimin 


g  tin 


th 
(juuh   or 


under  him 

"This  ju< 
land  titles  ollii 
ing  the  title  in  tiie  laml  in  the  mortgagees 

"It  will  he  notice 


liiment   or   order  was    registered    in   the   proper 
lificateof  title  thereon  i>-ued  vest- 


aiid  a   I'ci 


judgment  has  u- 
:ij)t  and  neci 


„ 1  thai  while  the  lurson  who  drafted  the 

(1  the  word  'foreclosed'  he  has  al-0  used  word.s 


^_ ry  to  ve.-t  the  title  in  the  mortgagees.     The 

oniinarv  judgmelit  in  a  foreclosure  action  under  a  mortgage 
which  ftasses  the  legal  e>tate  to  the  mortgagee  is  u-ually  in  this 
form  (Seton): 

"  'It  is  orden  d  that  the  defendant  .\.  15.  do  fnim  henceforth 

stand  ahsolutelv  del-arred  and  forecU^ed  of  and  from  all  e(iuity 

of  redemi)tion  of,  in  and  to  the  said  mortgaged  premise-';  that 

is.  the  relief  given  hy  the  eciuity  courts  is  now  taken  away  trom 

him      There  is  nothing  hen-  as  to  vesting  in  the  plaintiff  the 

defemlant's  title  in  the  land,  hecause  the  mortg.age  had  already 

p;i-e,l  till  l.'gal  estate.     In  the  Territories  it  was  necess.ary  to 

do  more  than  l«ar  the  defendant.     .\n  ord^T  m  the  terms  of  a 

foredo-m-e  order  in  the  form  taken  from  S(  ton  would  not  have 

satisiied  the  registrar  or  warranted  him  in  i-suing  a  certihcate 

of  title.     The  judgment  ha<l  to  vest  the  title  to  the  laml  ni  the 

plaintiffs,  ami  that  is  the  material  and  indispensal  ie  portion  of 

the  judgmnit.     The  'd^harring  and  foreclodng'  paragraph  is 

prol.ahly  not  at  all  essential,  however  prudent  it  may  have  been 

<leemcd  to  in>ert  it." 


i 


mil 


I'  W  \i>I  \N   'n  il!Hl  \>  ->>l  I.M 


111  tlii-  c'l-r  ;i  t'oiTcld-iin  didi  i'  had  hccii  made 
and  it  \\a~-  iint  iiiciiinhciit  mi  tin'  Icai'iicd  jiiduf  tn 
dii!;cu-s  the  piupi-icty  i>\  it  (ir  di  licrw  ix'.  Had  ii 
hccH  X),  upon  the  rcaxiiiiim  -d  well  ~i'l  dip.  Mr.  .)u^- 
licc  .Mc(  iiiiic  ini^lit  iiaxc  (■dine  to  -diiic  iiidii'  dcliiiitc 
(•diiclu>idn  than  at  pa.tic  ;i7'.t: 

"I'llilrr  llir-f  rilTlllll-1,1111'1-  nlii'  IIIM-I  ln'  i':niliil  win  II  cll- 
(Ic.'IVdlililL    III   .■ippl>'    '<!   llinrm:ii:i'-    hil'c    llir    mil-   nlhl    inilicipli-- 

l;iiil  iliiw  11.  ~:iy .  Ill  I  J  ml. -1 1 1' I  ()!■  i  Mil  .■nil).  :i~  uDXiTiiiiiL;  t  iir  riulii- 
ut  p:irl  H'~  Id  :i  Iiiiii1i;:iur  1  In  ir 

'rh(>  Idiiical  cdiichisidii  iVdin  the  laiiiiuatic  dl  Mr.  .lu-- 
ticc  .Mr(  iuiir  i^  thai  t  hdic  is  iid  pfact  ice  and  iid  p'-  ■  - 
{•(•(hire  in  ili<'  Suprmic  'nuft-  d|'  Saskatchewan  ei 
Alliei'ta  then  dl  the  Ndfth\\e.<!  'I'efi'itdi'ics  i  Idr 
t'dic('ld-~iiie  dl'  :i  -tatiitdi'v  nidi't.naiic.  aniL  .-econdly. 
that  an  eii;iit  im  m  dechii'inti  that  pi'dcccdinii,-  id 
i'dfcchix'  a  -latnt>:i\  !ndi'Iiia'j.('  .-^hall  lie  taken  "iindei' 
tlie  pi'actiee  and  pioceihuc"  dl'  that  cdina  \\a-  nu<;a- 
tdi-\ . 

'II.      ///    M  iiiiiIiiIki. 

Thei'c  is  not  and  ne\('!'  wa-  in  .Maniinlia  an\' 
>ecti(>n  edi'i'cspdii(hn„  td  '.):;  I  .  i,\  ilie  Saskatch(-\\an 
Act  dl'  ti_'  dl'  ilie  Alheita  .\ct.  Ii,  W  illidiHs  w  Hd.v:^ 
l!icliafd>.  .1.  A.,  who  (hs-ented  irmn  the  ( 'oiu't  dt' 
Ai>peai  in  Manildha  and  w  hd.-e  judiunent  wa^  up- 
held in  ilic  Snpreine  ''dint  dl'  ('anada,  -aid.ai  paux- 
.")7.'>  dt  1  he  report  : 

■■Wlicii  our  lii>t  It'iiil  I'idiHihi  .1(7  was  pn.-.-ed.  ii  nunlr  no 
provision  for  foncl(»iiic(it' any  kiml.  It  txpns>ly  provided  tiiat 
the  Ifijal  (  >t:ili'  ijitl  not  pa><  In  llir  inortuaficc.  Tlic  ciiily  n  nuily 
wliicli  a  iiiortua.i-i  c  pO"rr--cil  niiijcr  it   \v;i<  to  m'II  the  properly 

llllder  the  pl(i\  i-iiin-  of  the  .\ri  ." 

And  Pcnhie.  .1.  A.,  at  |)a<ie  7\S\\,  .^aid: 

■■i^efoiT  the  iiilnidiiii  inn  iif  i!ii-  pro\-i-.ioii  '  1SS7  .Man., 
r.  II.  §§  M.  t.")i  1  think  a  comt  of  e(|llily  luuld  only  (  nforcc  t  he 
(•haific  ati;iiii-t  the  l.ind  created  hy  a  niort}i:i}jc  under  the  new 
-y>fe!M  :!-  .•Miy  niher  charj^e.  .-nch  :•,-■  a  rejii-^fercd  judfjnient 
nii^lit  lie  eiifniri  d.  that  i<  liy  a  Mile  of  the  land." 

'•  I'.'.Miii  1.  i;  .-.lid. 


! 


'.loliK.Af. 


MX 


Aiitl  <  aiiicron. 


,1.  A.,  at  piijic.') 


,)■; 


aid 


NiiW    Irl     U-   (\:illlllir    III 


■t!v  the  iiicaniiiii   ol    tlir  wont:-. 


or  >li:ill  .'I 


N 


liu)i't!iay,i'f 


W  llH 


nvihiu"  ('•(mtaiMr.l  in'tlii-  A.-l  alTr.M  il,r  riiil.t  of  tli.' 
■11   ihroujili  any  coiiiiM'tciit    court. 


to  torrclo~f  or  >( 


h  riiilit  it  I-  hi'r 


(■l>\'  lit 


■clari'il  ma 


V  lu'cxcrci-f«l  ill  ><i(ii  court. 


TlTw  hraiich  ol'  in<iiiiry  i-  no 


I    c-M'iitlal   to 


(Ictcriiunatioii  ol 


tl 


as  casi 


Hit   i-  iliciilctital  to  it. 


What  wa-  th<'  .xi-lintl  ri<ihl 


toforcrlu-c    tliroii^li  any  conijx  tent  com-    _m  "i''' 

Hajrc 

iiicm'.'     W  '■  kiio\'>  prcri 


mnili  |-  iliciM'W  -y-tcm  prior 


asc  ot  iiKjrt- 

lotlicc-iiactliiciit  of  thcamciid- 

for  the  (xprcs- 


-ilv  uh.-cl  a  mort'iaiii 


sioii  "iiicaii--  till'  owiLir  nl  a 


inoitjiap'  ri'jii 


^tcrcd   mnlcr  thi-  .\ct 


-cclioii 


•J  ((1.      Tliiic  \v:i-  no  I'l". 


■ht  to  torcclo-r  -I 


icli  a  inortiiatic 


tliroii;ili  any  I'oiiipi 


lent  court  (■\i>tmK  pn 


lo  till'  anicndini'iil. 


.•ind.  tlicrctorc.  no  rijrlit  to  lie  .■it'iVctci 


1  thcrcliv. 


Wliilc  the  Maililul,;!  <    (1 


nit  (1 


A 


I'l"':' 


1  was  i-i'\('rM'(l  ill 


the    iv>i 


iK'iia 


lit.      ll!<' 


ipi 


I'lllO 


(  'durt    n\    (  'aiiaila    d'nl   iK't 


ti\  ('  t  III'  l'(iri"j.iinii:. 


-tatciuiii'i-in  law 


lilitiLitdii, 


at  pau.! 


1.  -,ii<l 


■M 


r.  .lusticc 


I'crduc  explain-  lliat  under  tlii>  rcfii-t ration 


sv-t«in  the  mort^iasiee  ne\-cr  ha-^  ve 


never  lia- 


aiid  caniio 


t  -ret  more  than  a  cli.n 


ted  ill  him  llie  lefial  estate, 
lie  upon  ihe  land,  and 


tiiel 


1,   lie  >ll,UUe 


-H.  foreclosure  never  coU 


Id  exi-1 


method  of 


dure  ill  regard  to  -iich  a  foiiii  of  morltia'iie 


1   will  a->unie  that   to  I'e  >o  w 


ithout   eiileriiiK  into  Hiai 


lich  is  a  wide  field  in  >ome  a-iiei 


t<  of  il,  and  ceitamiy  ( 


do  not 


qlle-tioil  the  fi'elieral  priliel|)le.      : 
,1..  in  h'l   A/".'/'/.'"  at  paiie  :'>'.)7.  ~pe 


•e  the  jlldjimel 


I  of  .-^lerlin 


ikiiiii  for  the  court. 


and  iinthiiiii'  to  cause  (hui 
law  is  fdiiiiil  in  a!i\-  I'l'   'lie  < 
>ul>s('(iU(iit  decision  ot  tlic  M'd 


!il)l  on  I  lii-  -tatcnu  111  ol  tlio 


.liirr    jiidiiliu'iits.       11 
)rcinc  ( 'o'irt  in  Snii 


til 


tiiidcr  statutory  pro 


ulinuttcd, 

/(///W/N,  sul)stitiUiii}i'"torccl()sur(' 

visions"   for   "salt-   inidcr  statu- 


A '(//"/"//  TnisK'oiiiixiKii.  iinir,  inay,  n  is 
bo  tipplit'd  iiiuliilis  II 


tnd  ••forcclosiu'c  tlifoiieji  the  courts 


tory  provisions. 

for  "sale  undci-  coni  laclnal  power- 


there  cited  of  the  l'iiv.\  <  ouiiei 


I  in  -V"// 


•  (h  I'lsioil 
//  till  I,  k  of 


AllslraliK     V.     r,nh<l     'llniul     In     llnml    nini    l^<<>i<l   <'J 


llojH     ('otlllXltljl, 


>  is  also  direcll>    in   point 


T.,  th 


5S, 

•>■;' 


1 


<■-■   11  S.  C.  1!.  1. 

«'  iVMU  1  (il.  :is."). 
"L.  H.  1  .\.  C.  3U1. 
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sam(>  I'lVfci  aiv  the  Australijui  drripinns,  lioldiim  that 
foreclosure  of  lh(>  statutory  moituaite  can  only  he 
cfTected    tlu'oujili    the    statutory    |)rocee(liiif;;s.''^ 

It  isevideut,  then,  tiiat  a>idr  froiii  some  statutory 
jurisdiction  expressly  conferred,  the  courts  have  no 
power  to  LU'aiit  forccl(i-in-e  of  a  registered  statutory 
niorlfiaiie  as  such,  and  whether  or  not  the  cotu'ts  can 
now  <:iant  foreclosiue  depends  on  the  wordinjj;  of  the 
Acts, 

(Ill.i     . \.i.s  11  mptiott  of  Jiirl.sdiiliojt  In/  Cdiirls. 

The  fact  is.  liowever.  that  for  > car.s  the  courts, 
inith  in  tlie  old  Xorthwe.-t  Territories  and  to  a  lim- 
ited extent  in  Manitoba,  were,  and  in  Saskatchewan 
and  Alberta  are.  iii  the  habit  of  a.'^.suniinji  without 
cjuestioii,  piHsuiiiably  lieeau>e  no  (luestion  had  ever 
been  raised,  that  the  courts  had  authority  to  make 
wliat  iwv  called  I'oreclosuro  orders,  vcstinji  the  land 
!!i  the  mortiiauee  and  directintr  the  rep,istrar  to  cancel 
I  he  existin.i!,-  certihcate  of  title  and  issue  a  new  oiu'  to 
the  mortjia^ee.  Such  ordeis  c;in  be  found  r(^ji;istcrcd 
in  the  land  titles  offices.  ;>nd  fortclosure  actions  can 
bo  found  scattered  throujj,h  the  reports  where  the 
jurisdiction  is  assnineii."> 

In  Sasktitchewan  and  Alberta  the  )M-opricty  of 
assuniinfi;,  as  do  the  coiuls  in  those  provinces,  thai 
section  93  (1)  and  02  res])ective]y  confo-  a  jurisdiction 
in  foreclosure,  would  l)e  stroni^er  liad  it  not  been 
the  case  that  there  laidoubtedly  was  no  jiuisdiction 
in  foreclosin-o  of  a  statutory  niortsajio  prior  to  the 
b'5th  of  June,  bS()8.  the  date  of  the  lir.st  enactment 
of  the  pres(>nt  sections  03(1)  (Haskatcliewan)  and  G2 

"  Cri,  f!  V  Wnl.^nr>,  7  V.  L.  R.  TO;  Long  v.  Tom,.  10  X.  S.  W.  L  I{  l"n  •^53 

"  (  oUniUtl  Iiiriflvicnl  iiinl  Lonn  Co.  v.  Ktixj  el  al ,  5  Terr    I     I!    'i71' 

Coimrm,  v.  liiilkthj,    ■_>  W    L,  i{.  .l";};  (;,lrn<,  v.  Prnr,  S  W'    I.'   \{    777' 

'oJ.''?",X-  "''"''''••  1'  ^\'-  f-  I{.  7:i();   Maiihn,-  V  McLam,  11  W    L   \\ 

.my  I  man  Iim,l;  x.  MvKlm,,,  11  W.  J..  ]{.  I'.V.i;  Canada  fa-mavrnt 

(  .  .1.  (ohUfr),  m  C.  P.  R.  v.  Maug,  S  W .  L.  H.,  .af  pnjio  77,1  "Th.^ 
rour),  howrvrr.  1i,ms  vi-t  authority  l.<y,,iul  all  question  to  n,nk<» 
aocrccs  of  forrclosurp. 
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AllxTla).  It  is  evident  that  the  draftsniaii  of  tliat 
section  a-^^uined  tliat  there  was  a  jurisdiction  in  tlie 
courts.     W 


lelher    nr    not.    there 


1)1  llli 


111   reaht\-  no 


sueh  juristUetion,  tlie  h'liishtttU'e  -ueceede<l  in  e.-tab- 
lisiiinti  one  has  never  lieeii  raisecl  as  a  serious  (jues- 
tion  in  Saskateliewan  and  Alherta,  and  the  enurts 
liave   reiiidarlv  and   witliout    (lue-tion   cdntinuei 


1   to 

nial<e  foreeh»sure  <ir(h'rs  Iidui  that  day  tn  tlie  present. 
In  no  case  doe.-  it  apiiear  lliat  tlie  jurixhetiuu  ul'  tlie 
court  to  ii^rant  >ueli  an  (inh'r  \\a-  excr  a  jxiint  at 
issue. 


In  Maiiit 


oha   the   \\ 


iri.-ihet  inn  in  the  enurts  was 


first  (loul)ted  in  I-'xidks  v.  Ilnird:'  consetiuent  ujMin 
hicli  the  ainen(hnents  of  lIKKi  to  sections  lOS  and 


th 


IdlllK 


■r    lliti   were   enactei 


1  specifically  declaring 
the  ritiht  of  the  courts  to  exercise  jurisdiction  in  fore- 
closure. The-e  aiiH  iidinent.s  havinji  been  icpealed 
by  Statutes  of  I'.M  I.e.  l'.>,  v>  7,  the  l)osition  in  Manitoba 
is  n<iw  back  to  what  it  was  before  \\H){',',  as  outlin(>d 
in  tlie  prici-diii'^  i'a~e>.  e\ce])t  that  the  ri^ht  of  the 
court  to  i^rant  such  an  order  has  been  adversely 
))a.->ed  on  !>>•  the  courts,  has  b(>en  declared  by  statut(\ 
and  the  dtclaration  subseriuently  repealed,  so  that 
the  lack  of  jurisdiction  of  the  ctiurt-  in  Mich  case  is 
now    liiade   (plite    ])lain. 

The  practict-  in  actions  for  foreclosure  in  the 
courts  where  the  ri.^ht  is  treated  as  exi.stini!;  is  not  a 
matter  t'or  discussion  in  such  a  book  as  the  i)res(|nt, 
bur  for  a  work  on  niorttraiies  or  on  court  practice. 
Only  one  important  statutory  chaniic  will  be  referred 
to,  that  is.  in  Manitoba  the  leniitheninji  of  the  period 
of  red(  tni)tion  from  the  ordinary  jteriod  of  six  months 
to  twelve  months  ([I'JUSj  lldw.  \I1  c.  bi). 

(c)     Action    for    Po.'isfssion. 

The  nature  of  the  action  for  i)os.sess'on  will  differ 
somewhat     in    the    diiferent    .lurrsdictions.     I  nder 


^  l.'i.Man.  L.  P.  Ifi2. 


:i  I 


1  \\  \i)i  w   r<ii;i;i.\s  ^^■s■|■l:\I 


scclidiis  inC)  ami  IMS  (,|'  i  lie  M:iiiit(ili;i  Ad  .  possession 
by  ihc  tii'>t  iiKHtu.'itii'c  nil  (Ictaiilt  i-  a  -tatiitor\ 
ri^ilit.  tlic  lir-i  iimituaiii'c  licinu:  in  the  -aiiic  position 
as  if  lie  were  ilic  nwnci-  nt'  ilic  Ictral  estate  ami  tlic 
owner  ol'  tlic  l^'^al  r-lalc  l>i'iiiii  diiilli'il  in  possession 
on  default.  Iliil  iiiidcr  aii\  -iiIi-m  lucni  iimrt  tiaiic 
ill  Manitnlia,  and  in  I  he  ot  Imt  juii-dici  i(iii>.  I  he  a(  tioii 
fof  pe.--r--i(iii  i-  iiici'cly  1  lie  cull  ircciuciit  nl  a  (Mint  rac- 
lual  liLilit.  'i'licrc  licinii  m  -taiiitoi'\'  iiiciIkhI  pi-o- 
vidcd  I'lii  talxiiiLi  p(i>r-c--inn  in  Maiiiinlia.  it  i-  to  he 
proiiiiK  d  ilic  (•(lint-  wniild  not  enforce  possession 
cxcepi  a-  ancillar\'  to  llioe  proceediniis.  In  Saskat- 
cliewan  ii\    analoi:\-  wiili  the  \ie\v  taken  li\    llieni  in 

reilalil     to    Inl'eeln-lire    llir    ciilirl-    Wdltid    end(a\n|'t(i 

eiifofee  a  ctixcnant  lui'  tiiat  purpose  independently 
of  any  itroceediiii:-  under  tin  Aei  :  wiiile  in  Allierla 
tliefe  i>  no  rea>oii  to  >uppo--e  that  the  eoui'ts  would 
hesitate  al  all  to  eiiforee  a  eo\enanl  lor  po>-e>sioii 
after  default. 


nil     Ai-tiini    (III    llii    ('(iiiiiiiiit    far    I'ln/Diciil. 

'I'he  action  on  the  cox-enaiit  i-  not  a  tn'oceedinv. 
afhctin.'i'  the  land,  ai'd  eoiiseijiienlix  i-  no!  -ii'ijeci 
to  any  limitation  a-  to  juii -die lion  li>  rea-on  of  ot  her 
powers  in  tlie  Acts.  In  Saskatchewan  and  .Mlierta 
apparently  tiie  action  iiiusi  he  hroiiiilit  in  the 
-iipi-eine  coin  i>  of  tho-e  proN'iiices.  no!  w  it  h.-tandinii 
the  amount  claimed  nia\'  otherwise  he  within  the 
jurisdiction    of    the    di.^tricl    I'oiiits. 

In  <inc  particular  the  action  on  the  coxcnant  has 
^i\'en  I'ise  to  ditferetice  of  judicial  ojiinion.  I'ndcr 
the  <i:eneral  law.  after  a  foreclosure,  an  al  tempt  h\- 
the  moiisj.auee  lo  (  ntoi'ce  payment  iiiiiler  the  jicr- 
sonal  coxcnant  resull>  in  icopeninji  the  foreclosure, 
that  is.  the  court  as  a  condition  of  recov(>ry  under 
iije  covenants,  i)ermit>  ;  he  iiiuit<ia}ior  to  redeem  ihc 
morttia^'cd  lands,  and  if  the  mort<>:a<iee  has  so  dealt 
with  the  laiiils  that  he  cannot  convev  the  leiial  estate 


1 


\ii  ii;i(;  \(;r> 


in   thiiii  liack   u<  iln-  iihuI'^m 
at  all  nil  I  he  cux ciiaiit- 


:(ii-,   he  caiiiinl    ii'covcr 


L 


(III      (    nin jHI iijl     \ 


I'oiiiici'    'rcrntoiial    Miprnu 
ctTict  iif  takinii  and  nMiistcrm.ii 
coiirl .  wa- 


in I  'nluiii'il  J iinshiK  III  •mil 

Kiiiq:     M<'<  iiiiiv.  r.  J.,  in   iIk- 

(•()ili-|.    hcM     iha'     tlir 

|nrccl()>iii<-  (iidiT  in 


tnr  the  iiioifiiaiirc  \  i  iliint  alii  \-  to  put  iiiiii- 

If   in    tlic   po-iiinii    of  a    iran-lfi-i'i-   wli"    iiiipl'' 'll.\ 

kmI  1.1  iiHli'iiinil>   llic  inoitiiatitir.  ami  llicrcln 


(■u\  cnai 
alianilo 


ncd  tlic  foNcnaiii   to  pa\  .  wlii'-h  (Miii-iMiuciit  1\ 

could   not    ilHivaliii-  Ix'  -ncl  on.      lie  cxpiv-Md   an 
iiif;ii-\-    to    the   po—iliililN    of    ivopcninii   a 


o|)inion    ro 


|oii'clo>urc  a 


ftcf  iciii-i  ration  t  ImtcoI    uiidcr   l  lie 


Act. 


hut  did  not  ic-t  hi- dcci-ion  tlnavon.      1  hi-  (tcci.-^ion 
is  in  line  with  what  ha-  Ihcii  held  in  a  comparatively 
ivcnit  ca>c  111  the  lli"-ih  <  '"Hit  "i  .\ii-tralia.  on  appeal 
fri,ni  the  Supreme  <  oi;rt  of  \  icloiia.'        It   wa-  there 
lichl    ihai    at'ter   a    statiitorv    foivclo-iire.    the    court 
ciuld    not    compel    it-    reopeiiiicj,    oil    mere    eiiuit  aide 
nrouiid-.  liiit    that,  ne\enhele--.  the  riiilil   to  -lie  on 
ihe   coM'iiant    wa-    not    ncce— arily    ior    that    rea-on 
alone  e\tini:ui-hi  d.      The  fact  ol'  the  inortiiaiior  hein.n 
,,,,.,1,1,,  1,,  ,,,,,.11  up  1  lie  toriM-lo.-ure.  \va.<  held  not  to  lie 
conclusive  either  wa\-  a>  to  th(    riLiht    to   -ue  ou   the 
co\-enaiit.  a-  the  court  could  -till  impo-e   term-,  bill 
cNaminin.u'  \ariou-  pro\  i>ion.-  ol  t  he  .\ct ,  w  hich.  in  the 
\  ictorian    .\ei    a-    in    the   Canadian    Ad-     are    wvy 
spccilic  in  plaein.si  the  inort.SiaLice  in  case  ol  an  order 
of  .-tatutory  t'oreclo.-un'  in  the  position  of  a  transferee 
and  certainly  nmcli  more  so  than  in  ea>e  oi  a  court 
ordi  r  in  regard  t(i  which  ('iiloiiiul  I m;  shm  iit  w  knnj 
wa-   decided     they   arrived   at    the   coiiclii>ion    that 
there  was  nothinti  l<»  ne<iative  ihe  implied  covenant 
of  the  transferee  to  indeninif.x   the  tran-~tVror  a|iain>t 
the  niort<j.;uie  nioney<.  and  that   t;-eref(tre  the  inort- 
i>a^ee    could    not    >ue    the    morttiaiior    on    the    \-ery 
covcirint  ■tfai'-s'  \>.  Iiich  lie  ha-'!  ciAcicinted  to  indem- 
nify him. 

■    .-.  Ww.  1..  1!.  :i7t.  ■'  /•'"'/.■  V.  l;oh,.i^,jN.  .l',<07,   1  c.  1,.  K.  stU. 
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111  .\('lilt'  \.  ('(iiiipbdl:'  Iloltson.  J.,  ill  M;iiiiti)I);i, 
lield  tliat  tlio  rovcnant  to  |);iy  was  not  cxtiii'ii'i-licd 
by  a  stalutdiy  foreclosure,  distiiijiui-liiim  /'"//.•  v. 
Riilurlson,  siijmi.  on  tlie  ficiicral  limuiid  tliat.  follow  in 
Willidnisy.  lioxj"  "tiie  {jriiiciplc-  of  e<iuit\-  in  rc<|H'ct 
of  mortjiaiies  wore  preserved  imat'lected"  in  .\[:initul);i 
as  was  not  the  cast*  in  \'ictoria.  Willitiins  v.  Iln.r  is 
more  fully  di-cus<ed  (ml'  ]k'.'j.(--  .".1()-1:>  wlicic  it  \\a< 
loinl'd  out  I  lial  tin'  word-  ol  I  iir  Maiiiloha  Art  up(>n 
wliich  tliat  ca^clarui'ly  turiifd  have,  since  the  circiun- 
slaiK'i'-  of  .\i>lil<  \.  < ''iiii/ilii  II  af(W(',  liccn  I'epr-aled. 
Ill  \-icw  of  the  more  rrccnt  deci-ioii  in  Sinitli  v. 
Siitiiiti'il  'I'nist  CoiniMiiin  it  seems  unlilvcly  that  the 
Siiprriiie  (_"ourt  would  now  extend  the  ])liiici|)li'  of 
W'illidnis  V.  /)"./•  to  coNer  the  .Manitoba  Act  as 
amended,  and.  therefore,  in  all  prohahility  the  law  as 
stated  ill  (  Hhmidl  InitxIih' nl  Cdin/xihi/  v.  KIikj  and 
FinI:  y.  UninrlsDn  correctly  states  the  present  law 
in  ri'uard  to  (  iiforceinent  of  t he  eov(M!a:it  after  fore- 
closuic  in  all  Canadian  jurisdictions,  namely,  that 
such  covenant  is  e\tiniiui>hed  upon  the  re.uisti'ation 
of  a  foreclosure  older. 

(o)     Appoinlwdil  nf  I'fccircr. 

The  l)rinciples  on  which  >uch  ,ali  ;icli(Ui  will  he 
(Mitertained  or  otherwise^  ;ire  to  he  <i;ather(Ml  from  the 
fore^oiiili  discussions.  In  ca.-^es  where  the  action  is 
maintainal>le  the  rij;hts  of  parties  are  the  same  as  in 
case  of  a  mortga<2;c  under  the  tieneial  law. 

('4^    PROCKIiniXCS   AVAII.AI',1.1-;    TO    MOH'IYIACEE 

'I'litiouc'.ii  i{i:(ii.>rin'  oi  iici:. 

(m)    SiiiiiDiarj/. 

These  ar(>:  (I)  I'lnteriu'z  into  possession  and 
leasiii'j;     -property.         11     I'<>re(  in-m-e.     (HI       I'orc- 


•'  IS  w.  I,  i;  .-'.u. 
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Thr^c  will  !)('  considcnd  iti  tlir  ivvcrso  onlrr. 
To  soiiu-  I'xtciit  these  dil'i'eiciit  remedies  run  eun- 
furreutly  with  one  anoilier. 

(1))     t'tincUisiirt'  arid  Sri/c. 

fl.)     ///   Miiniliilhi. 

The  rarliot  //'<//  I'n'/i'  flu  .!</  "t  Maiiiml  ki,  thai 
is,  tlie  Ai-t  nf  ISN."),  (•(iiilaiiii'd  provi.-idti  !ui-  -ale  only, 
hy  the  inorl^aiiee,  corre.-ixmdin.ii  >iili>laiii  lally  with 
sections   ]()',»  and    110  of  llie  jooent    Ad.  with   this 


itnpollant    execplinn.    th 


;il    the    sale    was    ,-ul>.|eet    to 


such  conditions  as  the  panrt^iaiiee  niitiht  think  lit,  tiie 
niortiiauee  havinu  entire  conti-ol  o\-ei-  tlie  pi'oeeediuiis 
and  not  I'lMjiiiriiiL;:  any  direction^  li'oni  the  re,L;i>trar. 
except  tliat  the  reiiistrar  iieiieral  on  suniinar.\  api)li- 
cation  '  .V  / 


Xll 


It'  initiht  direct  the  manner  ot  service  on 


a    mdrl'-auor    or    uicuinl)ranccr    who    coul( 
found.     Tiie  Act  .,!•    l^S'.l.  .V. 


1    not    1) 
lu( 


\  ict.  c.  if),  introduced 
procee(linii>  lor  lorecKi-iiic.  sui)se(iuent  on  ahortive 
prnpeodinj:st'or  >ale.  in  >ul)stantially  thoame  manner 
as  now  i)rovided.  '1  he  next  important  change  in  the 
proceedinti<  wa<  the  Act  of  I'.tOO.  whicli  cast  tlie  Act 
into  its  pre-ent  shajte  and  direcied  the  >ale  to  he 
subject  to  <iich  conditions  as  the  reiiistru-  midd 
think  tit. 

11         /;/    Alhnia    mid    Sn.<katchtira>i . 

TJK'  prt'.-ent  pro\inces  of  Alberta  and  Saskat- 
chewan were  subject  to  Tin  Ti  rrilnrics  Rrol  Property 
AH  (,f  ISSa,  aiHi'Thr  Land  Tlll(.-  Art  ISO.',,  until  the 
taking-  effect  of  the  new  Acts  of  the  i)rovinces  in 
September,  I'.MKi.  77/r  Territories  Real  I'lufn  rUi  Act, 
beiim  I!)  \ict.  e.  2C  (  Doin.),  provided  fora  method  of 
sale  the  characteristic  of  which  was  that  all  the  steps 
had  to  be  taken  vmder  the  close  supervision  of__  a 
judge.  There  was  from  ihe  ilisi  a  jiiot  (eilmg  lor 
obtainin-i  foreclosure  order  upon  an  abortive  sale, 
such   proceeding   being    almost   i(l(Mitical    with   the 


il^ 
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|)t(>(iit  piiir  •(  <liiiii  U)V  liircclosun'  midcr  the  Suskat- 
cIk  w.-iii  .\<'l.  cxccpl  tluit  tlic  ;ii»i>lit"iti()ii  wms  iimdc 
tu  a  jutlnf  as  pi  r.^iitiii  ih  siijinitii  uiHlcr  I  lie  Ad  and  iml 
to  the  rci;istrar.  TIum'  provisions  were  canud 
forward  iiitn  Tin  Lmul  Titlrs  Art  ISK'i.  l>ut  uerc 
repealed  ///  /<//./ !)V  '  IS'.ISi  (»1  \i<i.  e.  ;VJ  DoiiiJ.  and  a 
new  section  enadcd.  hein^;  the  inc-rni  r._'  n\  the 
Alberta  Act,  and  \Ki  ill  of  the  Saskatchewan  Act 
(hut  readinsi  nAo//  for  ///'///in  the  latter  Act  i.  So  far  as 
Alherla  is  concerned  no  suhsc'iiienl  Acl  iia>  lieeii 
passed  re-e-i;'lili-hinii  an.xthini;  in  the  nature  of  sale 
proceediniis  \nider  the  Acl.  l)iH  in  Saskatchewan  hy 
I'.IOS-O'.t.  c.  •.>.  t)rocee('in.iis  for  sale  and  foreclosiu-e 
throiljili  ihi'  Ininl  titles  office  wen  re-e>l,il>li-lii  d.  I  he 
distin'a;tii>hin<i  characteristic  as  coiiipafed  with  its 
predecesMir  1"  iiiii  ilia:  the  rej;i>trar  and  not  a  jmljie 
was  the  sitpei\  i-nf  t)\  i  he  proceedin^is. 

Tlic  liistoiv  dl'  -air  and  turcclc-nrc  pfdccedinii- 
Ulidei'  llie  pre-eiil  1  )niiiiiii(  m  AiM  cnric-puin  I-  idili- 
tically  witli  that  under  tin    Alln  iia  An. 

ill.         \ iijilicihiiii   In   MiirlijiKji-s  nil    liii/islir  irlicn    I.uih/   /v 
lirniiijlit   I'liiUr  All. 

It  has  hei-n  held  in  Aii-ir:lia  thai  the  -laiutofv 
proceedings  for  >ale  and  foreclosure  do  not  apply  to 
inortuiaiics  on  the  rejiister  at  the  time  the  land  i> 
hroujilil  under  the  Act.  and  to  which  the  lirst  certi- 
ficate of  title  i>  made  -iihject.^^  'I'liere  a  tnortj^arlt'c 
piirpoiled  to  M'll  under  a  power  in  the  iiioitLiaiie,  and 
then  applied  for  foreclo>ure  which  was  refused  (  n  the 
liidiiiid  thtit  : 

"  llicri'  i~  IH)  |)i(i\  i~inii  ill  I  hi'  Act  ciiMliiiiiji  -inh  a  iiKirljiamH- 
to  lorccloM'  iiiKJii'  the  |inicciiiirc  pn^ciiiiid  liy  I  he  Act  tor  I'orc- 
(•losi.irc  of  iiiort^;i}!:i-^  umlrr  the  Ait  or  iiKiliIiiiu;  tlic  commis- 
sioner to  maisc  the  order  Jiiijilicii  tor:  uml  section  V-V)  of  the 
Act  assumes  tiiat  lietore  a  niort<iaiiee  laii  hecomc  a  ref^istcred 
propriciiT  on  lorecio-ia-e  of  lainl  uiidrr  tiie  Act.  >ul>.iect  to  m 

■  hi  I,  Smilh.  l."i  A,  I.    T.  Vi. 


\!(>i!i'i;  \(;i:s 


:tl'.t 


inortu.tKc  im.l.-r  «.M.ral  l.iw.  Uv   Ua-   lir-i    im   tnr.'.lu^r   iinM.-r 
Hdicral  l:i\v." 

The  (lUfStioil.  however,  is  liol  one  uf  pi;ii'Iie;i!  IIU- 
|»ort:iiiee  in  llie  ( 'aiiadiaii  juri-tliflioii-.  a>  in  Maiii- 
toha  the  provi-"  to  -eetion  s:'.  expressly  cxleiuls  the 
imM'ccdiiiKs  under  \\\>'  Aii  u>  -mh  i'a>es:  ami  in 
Saskatchewan,  wlieiv  reiii>t  rat  ion  under  th<'  Torrent 
Act  has  Ix'cn  conipul-ory  >ince  the  i-t  ol'  .lanuary, 
1SS7.  tiic  lapM'  ol  lime  ha-  loi'  pi  ;ici  ie;il  |>iirposes 
(lisi)osc(l  of  aiiv  inort Sialics  to  he  lountl  on  land  non- 
hrouiiht  under'thcAct  I'orthelir-t  time,  un*:  .which 
a  Miorty;aiiee  tnijiht  po><iiil\   pinceed 

(  I\'.  1     I'miidiirr. 
( ;ia  I      (itllrnil    Hull. 

li  m;i\  h,  l;iid  down  a-  a  l^i-ie  priiK'il'le  m 
(li>cu>-inii  I'lie  -laiutdry  remedies  i.t  -ale  an<l 
turect(.-ure,  thai  the  -rrtidn-  euaetii,.;  them  arc 
iiili'i-piclcd  -tricll\  and  mn-t  lie  clu-ely  lojloued: 

■Till'  -trii'li'.-t   iiroceiliirr  i-    iiiiriitinl  to    I"     .ullnwicl    ill 

I'c'tllll'ii   to   Invi  rl(i~l|Vi\      '" 

i,|,         \i,lirr       r,irli,<. 

The  proi'eedinfis  arc  set  in  motion  hy  .-i  noiice 
iiix-en  l'\  the  mort,Liay:cc.  l-'or  form  of  notice  see 
T'orm  '■'■>.  App.  <'.  'I'll''  direction  to  the  jiartics 
ivijuired  to  he  -er\<di-  u-uallyat  tlie  heail  ofllie 
notice,  thouiih  t  hire  i-  nothin-  in  t  he  \ei  rciiuirin^i 
that  every  copy  of  the  notice  >iiall  lie  directed  to 
:dl    tlic   partie-.     These  parties  arc: 

lai  'I'lic  nior' tiaiior.  hi>  executor-  or  admini>- 
trators.  There  i>  no  pfo\ision  in  the  Act-  lor  the 
iippointnicnt  of  an  adtnini-t  rator  "'/  ///////.  In 
Manitoha.  under  section  i:!,  th(>  rcjiistrar  ha-  power 
to  n,.;nii  an  order  for  -ervice  a-  therein  provided 
where  notice  i-  rccniired  ,ind  it  appears  lh;it  the 
parly   who  >hould  _<ie1    the  notice  ha.-  heeii   a-ad  tor 


'^  In,;  Biu'iw.-ll  \.  I..  1{    l:t7. 
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tli<^  space  of  tiiic  yvnv  and  no  wil  Inr  liis  cslate  has 
b'H'ii  i)rn\(Ml.  Ill  Sa>katclic\\an,  ilic  niii!'t>i:i<j;ee 
finding'  aii>'  i»l'  ihc  partic;-  io  li  s  nolicc  dead  with  no 
adniiiiistratioii  or  |)rol)at('  taken  nut.  is  tilocked 
unless  lie  can  iu'r>uade  some  jicrson  so  en!  it  led  lo  take 
out  atlniinist  ration;  or  tlie  niort.uaiiee  nia\'  liiniself 
take  such  admini-^tratioii  as  a  creditor,  wlien,  it  is 
submitted,  he  ma\  add  his  cost  of  so  (loin<;  to  the 
morti:;uie  account,  or  faii  iiii  either  of  these  courses 
h"  ma\'  re-di't  to  I'diirt  |)nic(-e(nii),:s. 

!i'  A>siij;ns  of  i  he  mortiiatior.  In  case  t]it> 
oriLLinal  I'ort^ajior  has  soltl  the  mort izaued  pro])- 
er!\  he  does  not  require  to  l)e  ser\'ed  witii  notice. 
hut  thr  new  I'ctiistered  owner  must  I'c  serveth  The 
statutoi;,  rc'iuirement  is  for  ser\ice  on  the 
mortjiautir,  his  executors  achninistrators  or  assigns, 
not  '///'/  a->imis.''  The  |)ro''e<'(hnti,  in  the  ri'i;istry 
office  is  strictly  one  for  niakinii;  lilh'  only,  and 
the  registrar  is  not  concerneil  with  an\thiiii;'  l)Ut  the 
title  to  the  land.  A  mortfj;a^or  who  has  .old  the 
e(iuit\  of  redemjjtion  is  not  entitled  to  redeem,  nor  is 
he  u  ]tart\-  to  a  foreclosure  aciion.'"  He  lias,  there- 
fori'.  no  interest  in  the  land.  ,ind  whatever  his  rifihts 
ma\'  lie  where  he  has  had  no  notice  in  case  of  l)(>inji; 
sul)se(iueni  ly  ^ued  on  tlu'  covenant,  the  business  of 
tlie  n'jiistrar  is  to  a>sure  the  title  onl\',  and  not  to 
protect  ihe  mort<aatior  i'"rsonal!y  in  eir.'um>iances 
which  may  oi'  n.ay  not  .arise.  This  practice  has  been 
approved  on  appeal  from  a  reiii-trar  by  the  mastiu' 
of  titles  in  S.askatcheuan."  The  mortu;u<^ee,  how- 
over,  if  he  wishes  to  preserve  intact  his  covenant 
afiainst  the  orminal  n'orttiaiicr  in  such  case,  should 
serv(>  him  w  il  h  t  he  notice. 


'9  .S|.c   linril.fi    w    .lull,   'JS   Cr,    1 1!»,  for  ronslim'tioti   of   ;i    (iirpction 

w  licrc  the  umd  \v;i.-i  "aiiii." 
"   ;  ■.    1. ,  uii  M<irte:iRi:i,  7th  ]'.d.,  ji.ipt    H>27;  Kmndinl  v.  Ti'tlliijn',  3u 

(  h.   I).  t>:ir,:    /■'..r.s/.r  V.  /ir.v,  2  ().  L.  1{.  4S0. 
"  //•   lliiutm  ill  TntM  tihil  Loitti  I'omjiniiy  MoTlijiujt,  Milliiiaii,  Master  nf 

Tillw,  M:irfh  10,  I'JIO. 


Mol'tl'C.ACKS 


:(21 


((■) 


A'vyy  I) 


ihci'  ixT-iiii  appcii 


ihr  liliii,Li  of   the  iiolicc   in   tiif 
Ikivc  aiiv   inort.iiii^f,  iii(Uin!)rancc  o 


late,  ri-lit  or  int-rest  in  or  to  the  land  suLmmj 


rin^i  at  the  lime  ut" 

land  titles  oiHoc,   to 

r  lien  upon,  or 

ucnt 


to    llif    lir 


4    named    mort^asie 


riie    holders   ot    a 


rlilicatc     ot     ji 


ujiainst     t 
servcMl    under 


uliiment,     or     execution     ereditors 


he    resiistered     (jwner.    are    en 


titl(Ml    to    be 


iieadmii'. 


(  'aveator: 


ai'e 


-o 


serve( 


1,   notwith-iandinii;  that    t!ie\-   li 


ive 


not    under 


intrn-t     in     ihe    lainl    and    "as    to 


the    A<'is    any 

the   land   it>elf   are   in   no   i)e1t("r   po; 


•  It  Kin   tiian  any 


Iher  sim!)le  contract   ere( 


litdi' 


the 


niorliiatior. 


--nine    tli:it    the 


av<'al   is  not 


'I'he  rc'^ir^irar  wnl  not    a 
interest  claimed  in    the   c 
him  a  ri^ht    to  n deem. 
mor1gaj;e  is  not  entitled  to  notice 
of  ,-ach  notice  in  it-elf  would  ai>p( 


caveator  8 


Mich   as  "fives 


mere  coNcnantor  iii  the 
and  the  (nnission 
ar  n<it    to  release 


the  eovenanto 


)•,  |)\it   1  he  niol'tlia'iee  >ellin^  I 


liable  to 


him  for  llie  full  \alue  ol  the  prop* 


1  .  V. 


(oc)  Xotirc  —  Fiinn  <if. 


'V\\v  notice  i-^  not  necc 


<sarilv  a  formal  document. 


hut     to 


r   Ltrealer 


certainty   m   pi'act  ce 


it  is  usual  to 


;,,i-.pt    the    form   -''1    (Mil    in   Ai 
I'liis  form,  in  addition  to  iiotif 


)l)cndix 


(•       !N< 


f\  inii  the  parties  of  tl 


le 


intention  to  sell  covers  a;-o 


the  intention  to  eNerciso 


all  other  i)o\V( 


rs  whicii  may  lie  cm 


rcised  upon  siicli 


notice,  and  lurth.er  c 


uitam-  t  he  ( 


lei-lai'ati 


(HI  of  inten- 


tion to  ai)l)lv  for  foreclo.sir    ,  iii  ca.se  the  sale  t)e  al)or- 

l  l)v  the  party,  or 


live.     Tlie  notice  may  b     .-iune( 


w  hen  .  lune 


in  practice  is  accept (d 

v)f    the    party:    there    beinii    iioiniiiLi; 


the  .solicitor:* 
it  her    in    the 


«r,i\hc.  V 


Ufi-rei  &  Co.,  \  p.  I-.  H.  07  ffdll  roiirn 


"  />V  Kmiiiri-  Loim  Co.  and  Ymnig'''  Mmlfitifi' 


uiirt'iMj! 


y  0,    lOU,    adirmc-i! 
ricd. 


i     by    t!,.'     U:\\ 


M;ist<^r  of  Tit  lis  (S:isK-.), 
.lulv     17.     I'Jll. 


MntUnv.naU,2r>C.r    171. 
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lan^ua^c  or  in  the  body  of  the  statutes  wliicli  showed 
that  a  j)ci'soii;il  act  was  iiitciHicd."^-' 

(lid  I    .W'ticc  —Fiiniij  (if. 

The  notice  roquircs  to  he  filed  with  tlie  registrar, 
but  nothin.ti  is  stated  in  the  Acts  as  to  the  time  at 
which  the  notice  must  he  filed.  The  notice  is  not 
iiitemled  to  pass  any  estate  or  interest  in  the  land, 
and  its  validity,  therefore,  is  not  jijoverned  hy  those 
sections  of  the  Acts  which  enact  that 
"no  iuMniniMit  until  n-i^fivd  .1,;,||  |„.  crfrctual  to  pa-  nnv 
estate  or  intrn-t  in  ilir  hi  i|."  "' 

The  effect  of  IJlintr  the  notice  is  to  close  the  list  of 
suhse(|uenl  incumi>rancers  who  mii-t  he  .-crved.  and 
111  view  of  that  et'hci  of  filinn-  it  is  wise  on  the  i)art  of 
the  niortiiau,ee  to  file  at  once  on  heeinninj;-  i)roceed- 
iiifis.  'I'he  pracli.c  of  the  rej-istrars  is  also  to  insist, 
as  tar  as  ])ossihle.  on  lilinti'  as  the  hejiinninii-  of  the 
proceedmiis.  There  is.  however,  in  .Saskatchewan 
an  informal  reoul;,ti(»n  that  a  notice  filed  wi'liwi 
thirty  days  of  servinti  will  he  cnnsidered  to  !).•  diod- 
erly  filed.  ' 

fee)     Xiitiri-—S,-ni'cr  of. 

The  notice  recjnire?:  to  lie  personally  served*^ 
inn  mcas'  of  impos.ihiliiy  the  rejiistrar'is  ^iven'a 
discretion  to  dnvei  othrrwise.  Ho  has  a  general 
power  under  MCI  ion  li:{  la)  ^hlnitoha.  and  <);;  (7) 
Saskatchewan,  to  (.nler  suh<tiiuti(,iial  .service  in 
(•ase  :my  i)er<on  reciuirin,--  to  he  served  cannot  after 
(hie  dili-ence  !..•  loimd.  Such  an  order  is  f.Tanted 
upon  sumlar  evidence  to  that  which  would  he 
re(luiredtooi)iainsuch;iii  order  in  court.  The  notice 
not  heiiiti  the  command  of  the  Kiim,  nor  of  anv  trib- 
unal i)uri)ortin,<.-  to  e\erci,s(.  authority,  no  ([invstion 

"^;;':-^':':^";;"-.V'V:'''"';V'"";i''f  ^'"j""-,  lii.  i:.i„  pa^.-  no.  ai„i  .-...3 

■■- r- v.-t,-u.    ■urimnr,iit\.  itoue.'i  \  ■  ii    'ti.->  ' 

'«  Mmii.SH;    .S;i.sk.(U,tl7. 
"  M'ui.  11,!  lal:    S;isk.  iCi  (7). 


\1(  iKTCAl. 


:  - 


■4 


of  tin-   piftpricty   of  scrNicc  out    of   tliv  proviiu'f  in 
wliich  the  1:111(1  lies  arises. 

The  notice  ni:iy  he  served  on  a  party  wherever 


befoniul.     W 


,of 


ound 

mind  is  to  he  served,  his  jiuardian  may  he  .scfed 
l.xlan.  vj  lti4:  Sask.  ^  100),  or  if  li(>  have  none, 
in  ]\hinitoha  the  distriet  rejiistrar  may  appoint  the 
ollicial  !iii;.i(lian  ad  lilvtii  or  other  person  as  guardian 
upon  wlioiii  service  may  etTeetively  he  made,  and  in 
Sasl^atcliewan  the  court  or  jiidjie  may  apjioint  a 
jiuardian  for  the  purpose  of  the  proeee(linj!;s.  'Jliese 
])rovisioiis  will  suj)ersede  the  old  law  under  which  it 
was  no  ohjection  to  a  service  of  a  notice  that  a  jmrty 
who  rec(nv(>s  the  notice  may  he  an  infant  or  of 
unsound  mind  or  otherwise  incai)able  of  understanding 
it.     In  BitrtJvtt  V.  ,hiU,^'  Spra<ige,  C,  said: 

■■]  liiiil  1111  ca^c  ill  v.iiicli  it  has  licru  licld  or  in  which  U  has 
licrii  contriulid.  that  where,  hv  the  terms  of  the  eoi-tra;'t. 
notiee  is  rei|uireil  to  lie  t>:i\cii,  notiee  will  he  dispcTised  with 
because  tlie  per-oii  to  w  lioni  it  is  intended  to  h(>  ^jivei'  is  not  of 
capacity  to  iin(l(  rstand  it.  It  does  not  follow  from  the  iieir  in 
this  ca>e  lieinj:  so  youny;.  tliat  the  i)lacin,n  of  a  projier  notice  in 
his  hands  directed  to  him  as  heir-at-law  would  nei'essurily  luive 
heen  an  idle  form,  h  miiiht  have  drawn  the  attention  of  the 
child's  motiier.  who  was,  I  api^rehend,  hi>  guardian  in  socage, 
to  his  rishts  and  to  her  duties  in  that  n'lation:  tml  wiiether 
pra<'tically  useful  or  not  it  was  a  ^omethiuK  without  the  doiiifi 
of  which  the  inortKa.iice  liad  not  the  po"er  to  sell." 

It  is  a  conim(»n  imictice  to  insert  in  mortjiagcs  direc- 
tiuns  customaty  and  effect ual  under  the  former 
system  of  conveyancinfr,  providinji  foi  .service  of  the 
notice  heinti  effectual  hy  the  jierforruance  of  specific 
actions,  such  as  hy  ])ostinji;  a  copy  of  the  notice  on 
the  land.  While  it  is  suhmitted  tliat  the  registrar  is 
eiuitled  to  read  these  proxisioti's  as  suggotive  in 
giving  directions  wIhmi  re(iuired  hy  reason  of  their 
having  heeii  the  agreement  of  the  parties,  ii'jverthe- 

lC55  the  SeCiioJit-  in   t;'i(-  .-..viS 
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"cont.-iin  :i  cihIc  tli:it  -^  *  *  i,  rr.|iiiiril  to  lie  followoii 
in  rcali/.iim-  umlir  ;in\-  jxiwcr  of  >,ilr,  iii  a  iiioitiraiii'  of  land 
under  tlir  Act.  whctiicr  that  power  niaaitw  unili>tuii)iil  hy 
«'Xi)rt'.ss  (it'claration  in  the  in-lrnuniit  or  i<  'niudilied'  liy  suili  ;i 
dcciiiratioii.  The  intent  of  tlie  Ad  lo  hold  statutory  control 
over  exercise  of  such  jiowers  i-  >|iou  n  i  in  Manitoba  )  l)y  the  fact 
that,  where  a  inortnaj^e  i)rovi(|es  lor  a  sale  witiiout  notice, 
section  111),  neverthelos,  safeguards  the  owner  against  .almse 
of  such  pro\  i-ions  ]>y  rei|uirin,i;  an  order  of  the  district  registrar 
to  lie  uol  allowiiifi;  the  sale. 

"J^xccjit  \vi:ere  otiierwise  perniittt^d  liy  the  Act  itself,  a.s  in 
the  provisions  .allowiny,-  foreclosure  hy  sale  or  court  process. 
coniiiliance  with  the  statutory  i)roi-e(iure  seems  to  nie  indi-- 
l)en-alile  to  valid  sale  of  the  Land  under  tli''  power.'"*-' 

And  in  Aii.^traliti.  wIkmv,  ou  a  sale  uiulcr  powtM', 
notice  was  .•served  on  the  iiioitt;at;or,  l)tit  not  on  he 
registered  assignee,  Iloh'oyd,  .1.,  said: 

"'1  he  .\ct  ronirol~  the  in-irunient  of  inortuiiue.  ^'ou  can- 
not dr:iw  lip  :i  niorlii.ane  v(,  ;,s  to  control  the  Act.  The 
.strict(  M  proci dun-  i>  uitended  to  he  followed  in  rej;ard  to  fore- 
closure."  ' 

That  par!  of  the  jiidenient  of  the  Privy  ( 'otincil  in 
.\(ilinn.i/  lUinh-  iij  Atislndid  V.  I'nitid  llmid  in  Hand,-'' 
m  whicii  they  a|)i)ro\-e(l  a  eo\-en:int  in  the  nionga^e 
as  shortenini^  the  time  for  ser\iee  of  the  notice  is  tiot 
in  point,  as  undc-rtiie  \'ictorian  Act,  upon  wiucii  tiial 
■•aM'  \\;is  decided,  the  parties  arc  expn  -s^lx'  permitted 
to  tix,  in  llic  contract,  t!io  lenmh  of  (h 'fault  permitted 
and  the  icieith  of  noticv'  re(|iiiri'(L  In  Saskatchewan, 
indeed,  ili;it  p;ir(  of  the  rcasciiim;-  of  liichards,  J.  A.. 
in  >Siii, III  :.  \(di<yii(il  7'/ ».s/,  .^nprd,  in  wliich  !ie  d<  ter- 
tnine.s  that  tiie  execution  of  the  p<AVcr  of  saK'  may  not 
l)c  mo(h!ied  l.y  dichiralioii  in  (lie  iiKU'tjiatie,  art>iiih^- 
from  Uic  iiisciiinti  of  the  provi.so  to  std).seetion  ilO,  is 
not  appiicahh-,  as  tiicic  is  no  such  proviso  to  the 
correspondiim-  s.ctiou,  <);•;  (;}).  whih'  on  th(<  oth.r 
hand,  the  statutory  power  of  .sale  is  expre.s.scd  only 
to  an.se  where  there  is  a  <'ontractual  power  of  sal(>  in 

JJ^mM  V.  A„/„W7V.<.;,  17  W.I.,  i;.,;.;!;   i;„  hauls,  ,1.  A.,  .1  p:,^,. :!,;:;. 

..  .  '  .'■;   .".''";'•  -,'  }  ■  ''•  "■  '•''  • '"  '"'«'•  -l*''  ■""*  soeaule  page  'JS.-,. 
"  L,  R.  4  A.  C.  J'Jl,  at  pHgu-i07. 
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ihc  iii()it,i:aii('  >-('ctii>n  1)3  i'i),  ainl  is  expressed  to  he 
ptir^uaiit  to  that  ))o\ver  of  sale  x'clion  '.»:}  (3).  'I'lie 
fact,  however,  of  the  Saskateliewaii  Act  iiiakiiiiz;  the 
statutory  power  of  >:ile  depend  on  t  lie  covenant  in  the 
iiiortfiafie  .-eenis  merely  ti>l.c  id  re(|uire  such  a  cove- 
nant as  a  pe^',  as  it  wcic  .  upnn  which  to  hanti  the 
])n)ccediniis.  Once  a  coxcnant  for  sale  n  favor  ot 
the  mortna^ee  is  foiui  1  in  the  inortiia^:r,  no  mattei- 
how  simpli'  or  how  conijirehen-ive  the  terms  may  he 
m  -which  it  is  expressed,  the  inteiilion  of  the  Act 
appears  to  lie,  as  in  Manitoha,  to  carry  out  the  sale 
under  the  terms  of  the  Act  and  under  th<'  direction 
of  the  rej.',istrar.  in  only  uiic  ca-e  i>  an\"  direci 
referenc  ina<le  in  the  Act  to  tlif  provi.-ions  of  the 
mort'jaLLe  as  determininji  the  details  of  carrying  out 
ihe  power;  that  is  in  section  '1:5  i2),  whicli  provides 
for  leiiiitheninii  the  jieridd  of  default  Ixfore  notice 
if  such  period  he  leniilhenrd  in  the  morttiai^e,  and 
section  ',);{  i^V,  which  i)ro\ides  for  len.iithenin.ii  the 
time  for  coniinuation  of  drfauit  after  the  notice, 
if  so  pro\idcd  in  the  niort^iajic.  IWit  thes(> 
tw()  specilic  I'efereiices  to  the  nioi'tjiaiic  provisions 
would  indicate  that,  otherwise,  tiiese  pro\i.-ioiis  are 
ofnoaxail.  It  is  evident .  I  herefore,  thit  sectii  ii  h')7 
iif  the  Maiiitoha  .\<'t  and  section  1(17  of  ihe 
Saskatchewan  Act  declarim:  that 

■•(  very  COM  ii.iiit  anil  juwcr  tltrlarcd  to  hi'  im)ilicil  in  .•my 
iiistrunicut  liv  \\\\\i<  of  tlii-  Ad  nuiy  Lc  iicjiativdl  or  nioililiiMl 
i)y  express  (|(cl:tr:'ti(iii  in  tlif  instrument," 
do  not  apply  to  the  power  of  sale  proceodinfis  under 
the  Acts.  'I'll!  same  s(>ciion.  moreover,  was  also  in 
the  A\istralian  A<'t  when  ///  re  Hiirlrn.  nnh  ,'"^  was 
decided. 

Tlie  notic(M';umot  he  >erved  hefoi'e  the  exjiira- 
tion  (if  (ine  month  .ifier  defnult,  and  ser\ice  ot 
notit'cs  it!  (■'.>!!!!('!  io!i  with  an\  !!ioriu;;iy;e  is  only 
comp.let.    when  ail  the  neci'ssary  liarties  have  been 

:.'  \    I,    1!    i;i7,  ;il  ii:i).:f  111  ;   ;in.l  -> ,  ./; '.  p:im' JsO. 
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served,  and  liiiic  l)c^ins  to  run  in  l'a\(ii'  lA'  the  mort- 
gagee from  I  lie  (late  of  tlic  last  .-rrxicc.  After  that 
dat(>  fh(>  moftiiaiiee  must  wait,  one  mouth  in  Mani- 
tol)a.  and  luo  montlis  in  Saskatchewan.  Ix'forc 
selHn^.  Tlic  ^ale  is  presumably  the  actua  sale  of 
the  i)id|)('it,\-,  and  does  not  include  all  the  prelimi- 
naries of  the  .-ale.  Hut  ne\-ei'lhele>-.  the  practice  is 
tlie  same  as  has  been  the  case  in  Ontario  in  proceed- 
ings \nn\cv  the  gene  al  lav,  by  reason  of  the  statutory 
provision  l  here  that 

■'in  onl(  r  In  incvciit  the  making  of  uiiii('ct'»:iry  ami  Mx.iiinu- 
co.-ts  in  respect  of  luortpifics  *  *  *  ^\h(■r(•  piir-iiaiit  ui  any 
condition  or  i)roviso  contained  in  a  niortfiajic  iIk  re  ha-  Keen 
given  a  dcinanil  or  notice,  riihc!-  i((|uirinir  payment  of  ilie 
moneys  or  any  pait  tlien(iiM(ain  d  li\-  -nrli  inorlt;a>rcoi-  diclarinm 
.-in  inteniinii  id  ])rc  'cd  imdrr  and  cxiiciM'  tlir  iniwcr  di  -,ale 
rontaincd  in  -ucli  inoit'^anf,  im  hiitiicr  pni.t  rdinj:-  and  no 
action  either  In  enl'nrce  ~iii'h  inorli;a;jc  ^  '  *  -hail  nntil 
.after  the  l.aj)-"  el'  the  linif  at  or  ai'nr  whicii  according  to  -ueh 
dcni.aiid  or  nolicr  payment  of  ihr  moneys  is  to  lie  niailr  or  the 
powtr  (it  -ah'  i-  U)  lie  (\ri(iM(|iir  pro^'i  rdc  d  uiid' i'.  Iircum- 
nicnr(  d  (ii-  laki  n,  ctc."'- 

I'lider  lh;it  >ection  it  u;e-  held  ih.nl  ad\-erl  i-in:;-  w  a^ 
a  j)ro('(>e(rng  ami  could  noi  be  c;trried  on  diuiiiii  the 
period.'* 

I  tt  I     Dirrrtiiiiis  (uid    (  ondilioiis. 

At  Uie_e\pii'alion  of  iln-  period  prescribed  in  the 
n<)tic(  for  default  conlimiinii.-.  the  mortgagee  applies 
to  th(>  registrar  for  direction  for  >.;ije.  It  i-  usual  for 
the  mortgagee's  solicitor  to  ,-ubmit  directions, 
conditions  of  sale  and  po-lei-  in  draft  foi'ui.  Suu- 
ge.sted  forms  will  be  fouiid  in  Appendix  ('  (Xos. 
4,  o  and  (i).  The  registi'ar  i'e\- s(.<  thcs(>  'n  his 
discrelion  to  suit  the  particular  c;i-e,  the  sale  being 
.suhj(<ct  to  such  tniu-  ,111,1  (auiditions  as  the  di-tri(a 
registrar  may  think  In.  The  discretion  therebv 
aiiowed    to    tile    n-i-trMi-    i-    ;,     ■■judicia!    di-cretion 

►-  Ti.S.O.  IS«>7,  (•    IL'I.  5    u 
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rcjitilalcd  ai'cijrdin^  to  tlic  kiiDWii  nil(  >  (if  l;i\v  and 
not  a  iiii'ic  wliiiii  <ii'  caitricc  of  the  person  to  wiioni  it 
is  <:i\('n  on  ilic  a>sunii)tion  that  lie  is  discreet.''^'' 
•'In  otli(  r  wolds,  wliilc  caprice  is  excluded  tlic  judfics 
must  e\(  rci>e  tlieir  own  discretion  witii  rejiard  o  its 
oltjcct  and  the  l<.no\\n  rules  of  law  and  not  nierdx' 
cop\  t  he  dei'i>ions  of  ot  hers. 

In  order,  llieref(»re,  to  fu'!\-  undri-.^tand  the 
inethoil  of  sale  under  the  Act-  .■eference  should  i)e 
made  to  the  iiractice  undei'  the  jicnei-al  law  of  moi't- 
ji'a.iie  sales  as  set  out  in  works  on  niortiiajic-. 

In  Manitoba  the  re^iisti'ar  may  if  pro\ide<l  in 
the  moitiia^e.  l)Ut  apparently  not  oth'i-wise.  direct 
a  sale  without  notice. 

In  pi'csci'ihinii' conditions  i  he  i:rni'i'al  diit  \  ot  a 
mort lia^^'ce    .-ellinij;    und.'r    powei-    of    sah'    >hould    he 

I'ei^alded : 

While  the  (■:!-(■-  -hiiw  ihiit  ihc  Illurl  i::i>:ir  111-  .i^-i^ili^  1'  ol 
the  iiiiirtiiaficc  is  iiiit  ;i  trii-lic  iur  the  mortsia^oi-,  yei  Uiey  -iiow 
t  h:it  the  power  of  >:ile  oujiht  to  lie  e\erci~eil  with  due  rei;;ir(l  to 
th''  inorti;:is;or"~  interests,  and  the  -ale  oiiiiht  to  lie  made  in  the 
111:111111  1-  that  it  would  lie  made  1  ly  .a  re.a-onal'l\'  pmileii!  man 
-eilin^  hi  ■  own  pinpi  ity."  " 

Till'  mere  fact  th;tt  a  condition  !iia>'  he  concei\'(al  to 
he  such  as  mijilii  de])reciate  the  prica'  is  not  con- 
clusive that  the  (aindition  is  iinpro])er,  if  ii  he  >uch  as 
a  piaident  \(  iidor  sellinsi'  hi'^  own  properI,\-  miiiht 
insert.  \\  here  there  was  a  (a)ndiiioii  of  sale  entitlinji 
the  vendor  to  rescind  the  (amtract  in  case  he  should 
he  tmwiilinii  or  tUial)le  to  answer  an\-  requisition. 
\ieo  ( 'hancellor  Kindersley  said: 

"Now  h't  lis  eoU'ider  wh.at  aie  tlie  rli:lit-  oi  a  moiatiaiiee 
umliT  a  power  of  sale,  more  e-peeially  when  tlie  iiiort,iiaKe  ha- 
givcn  him  an  exjjn'ss  powi  i-  (o  ^-eli  indei-  -urh  >peiial  conditioiis 
as  he  may  think  tit.  I  am  not  di-po~ed  to  say  that  any  con- 
dition,  wliatever  lie  it-   ualure,    wouM   he  justified  under  ttii^ 

'■■'  i;arv(i..p,w,l;a  Laws  of  iaipaiu!,  2i;a  VA..  \u\.  i,  p;:-e'-!". 
M.sVi'.w/iv.  II<i/,(7hW,  (ISOl)  A.  V.  17:};  I'attalUt  v.  Toirn  af  Omngeiillc. 

:il  ().  H.  I'.M;  'lirouii  v.  Ihnn,  (U.  !..>  "'.>  I.,  .t.  K.  IV  ti'.K). 
"//».v„„  V.  Iliuldinijtiin  hlnhil  Qnnrnj  Co.,   Hi  W     I,.   K.   U5-  C.)  J'JH: 

Wannr  v.  Jmoba.  liU  Cli.  D.  2J0. 
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-Iii'cial  powiT;  Imt  I  do  say  that  tlio  effect  of  tlie  power 
IS  tliat  any  Comlitioii,  whetlier  special  or  not.  tliat  a 
l>ni(leiit  ami  iiM-onalile  owner,  sellini:  in  lii- owh  rijilit.  w  oulri 
iini)0-e,  is  a  eondilion  justilieil  hy  tlii-  jiowcr. 

"Now,  even  willioilt  I  hat  -pecial  clause  in  the  power,  what 
are  the  rehilive  jjo-ilions  of  tlir  ni()rti:;iiiee  and  tiie  niort,i:atior 
when  tlie  niortii.iuei'  is  selling'.'  A  inort^afiee  is  certainly  not  a 
mere  triistec;  he  -tamU  in  ;i  vrvv  dilTennt  po-ition;  lie  lias 
his  rights.  \iz..  a  heneticial  intiTc  I  in  rralizinfi  the  seenrily  so 
as  (o  net  his  jirincipal,  interest  ami  ro-t-.  It  is  that  tlie  <oiirt 
will  not  allow  him  to  exercise  that  riiihl  without  a  <lue  refiard  to 
the  interest  of  t  lie  iiiort^ajior:  and  the  interest  of  the  niortjia^or 
icquiri  s  that  the  -;ile  sh.all  t.ake  Jilace  as  lieneficially  for  the 
niortirafior  a~  if  he  were  hini~elf  selliny;.  This,  however,  nust 
lie  home  in  mind,  that  thoii;ih  of  course  the  ohject  of  the  niort- 
trasior  is  to  reali/e  the  largest  amount  that  can  lu' "rot,  yet  it  does 
not  follow  that  conditions  of  sale,  the  ctfect  of  which  would  he 
to  ohtain  the  larfie-t  possilile  amount  .at  the  sale,  .are  always  tli(> 
lie.-t  for  I  lie  niortgajior:  for  they  may  ho  such  that,  after  -eilinsi 
.at  a  jiooii  price,  inunen.~e  expcaises  may  after\\ards  occair,  and 
.after  you  ni.ay  fail  in  enforcinf;-  the  contract,  which  would  he  to 
the  detriment  of  the  mortjiauor.  It  does  not  follow,  therefore, 
that  liecau-e  the  conditions  do  to  some  extent  tend  to  <lepreciate 
the  pri<'e  th.it  will  he  offered  at  the  sale,  they  are  conditions  that 
ar(^  reall\  lo  the  detriment  of  the  mortfiajror.  If  such  con- 
dition .-I-  t  lii~  weri'  to  I  he  d(  I  liiU'  iit  of  a  morti^afior,  it  would  he 
e(|Ually  ,~o  when  the  .ali-olllle  owner  is  selliiijr;    ;|,jil  Y(.(   ^y,.  (i,|,l 

that  it  i-  in  pi'.actice  a  \'eiv  ordinary  and  reasonahle  condition 
for  an  ahsolute  owner  to  introduce  in  his  condition  of  sale,  and 
one  that,  without  sayinji  all  conveyancers.  Imt  at  any  rate  many 
leadinii  conveyancer^,  coii-idi  i-  i  xuiinely  jiroper  to  l>e  intro- 
<hiced  when  a  morlij..iiiie  i.-.  -elliuii  under  a  jiower.  The  ^tronp; 
impression  ufion  my  mind  is  thi-,  th:ii  the  question  i.-.  not 
simply  wheiher  -ueh  a  condition  may  tend  \o  diminish  the  num- 
her  of  huye.s,  ,,|-  i  (,,.  ^nm  w  Inch  any  iiidder  may  he  (lis|)osed  t:.. 
glv(>;  hut  whether  it  would  tend  to  the  detriment  of  tli(>  mort- 
Kasior  or  of  an  ahsolute^  owner,  or  he  ])ruilent  in  any  ahsolute 
owner.  If  it  would  he  jiruihait  in  an  ahsolute  owner,  it  i-  not 
impnnleiit  a-  alYirtin'^  a  morttrajior," '■ 

It  is  ti)  he  kept  ill  mind,  however,  that  i'  is  the 
tiiortuamc  who  .--('lis  and  not  llic  ivjiistrur.  in  rase 
of  dilUrei!ce  iti  nractief",  the  proccedin-r?  !>y  a  inort- 

"  Falhnrr  y.  Thi  Equiluhl,  Hcrrsionnnj  Sodcli/.  1  Drew.  :!.■)■_',  L'S  L,  J. 
Ch.  i:i2.  .>^oe,  :ils(),  Unhson  v.  Bdl,  2  Uvav.  17;  Kershaw  v.  Ka!ow,  1 
Jur.  (N.  y.)  071. 
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fiafroo  undor  power  of  sale  arc  followcl  in  i)n'f(Tenci" 
to  the  practice  under  proceedings  in  court,  wiu're 
it  is  an  oliicial  appointed  by  1  lie  court  lor  the  purpose 


who  sclN.     Tlius  in 


lie  l)\-   the  court    where   the 


ordinary  practice  is  to  ajJixunt  a  llnrd  party  to  con- 
duct t  he  sale  as  an  officer  of  t  he  court  for  t  he  pui'pose, 
the  niortiia^ee  mav  liid  at  the  sale  lhoui:h  no!  if  the 

air;""  or  the 
hid    or    ujoet    price    at 


l)laintiiY  himself  has  the  conduct  of  tl 


court    may   fix    the   reserve 
sufficient  to  co\(r  the  claim. 


]5ut  i 


n  sa 


lei 


)r()cee( 


iniis  !)v  the  mort^ajice  he  camiot  under  any  circum- 


stance 


hid 


nor  can  his  sohcitors  or  aticnt,  nor  can 


In  /■ 


(irrars 


the  retiistrar  authorize  him  to  do  so.' 
V.  Farnirs.  Liinilcd,  •sii])r(t.  it  was  said: 

".\  sale  liy  a  ixTsoii  to  liiiii-rlf  is  no  salr  at  all.  and  a  jiowtT 
sale  (lues  not  authorize  tiic  donee  of  the  power  to  take  the 


property  suliject  to  it  at  a  price  fixed  hy  hinis( 
-ucli  price  lie  the  full  Value  of  the  proi)erty. 


If. 


ev( 


n  although 


Mich  a  transaction 


i-^  not  an  excf'-^e  of  the  jiower  and  the  interjio-ition  of  a  trustee. 


althoufih  it  }i*is  over  11 


lifl 


icultv  >o 


ir  as  form  is  cdncerned 


does  not  idTect  the  sulistancc  of  tlie  transaction." 
Tlie  niortp;ageo  may  fix  a  reserve  hid,  and  the  hetter 
practice  is  on  the  sale  to  have  it  produced  in  a  s(>aled 
(Mivelope,  which  enveloix^  is  opened  after  the  hiddinjz; 
is  concluded,  and  if  the  hitihest  hiil  has  not  reached 
the  reserv(>  hid,  the  prop(^rty  will  then  he  put  up 
ajiain,  l)i'e;innin,ii;  at  tlie  reserve  hid.  The  fixing  of 
tliis  reserve  hid  does  not  ai)i)car  to  he  a  matter  for 
the  registrar.  The  mortgage(>  is  entitled  to  realize 
his  debt  out  of  the  i)roperty,  and  is  not  rcfiuired  to 
fix  the  resiTve  hid  hy  reference  to  the  \'alue  of  the 
property.     The  registrar's  duty  is  to  see   that   the 

"  l{,im.iivi  V.  MrUnnal,!,  S  P    \{    ■1<\:   Tiv/lor  V.  Shnrpr,  .'{  Man.  I-.  It.  4; 

IhilfiU'l  V.  Conldin,  ■)  Man.   L.  H.  S;    CumiiKj.-i  v.  Scmcrml,  cS  \\ .  L.  R. 

f.\lt;i.)r.l4. 
»'  /■'or  V.  Hunter,  12  W.  L.  H.  (.Mta.  i  S7. 
i""  SidUinnl  linnl;  of  Aiislrnlid  v.  Cnili'l  lldnil-in-JInnd  Co.,  ^,.  K.  1  .\.  < '. 
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1!):   WInln.mh  v.  Minch'in,  5  Maild.  01;   In  re  lUiv/i'a  Truifts.  1  Mar. 

and  (1.  -ISS;    Ijtivrenre  \\  (lal^n'nrtfn/,  '.i  ,Iiir.  \.  S.  1040;  .\f(irlindjn  v. 

Clours,  21   C'h.    D.   S.-)7;   Himlcrson  v.  Adicuo'i,   (IS'Jt)   A.  C.    150; 

Parndl  v.  Tijla;  2  L.  J.  Ch.  N.  S.  195. 
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sale  is  (•.'IkIii.m  "airix-  and  (iix'IiIn  iiiidci'  rcasuiiahic 
coiiditii'ii-.  and  ha/iriL;  done  that  ilic  niiirli;a^c(' 
ina>'  sell  Ixlow  lii<  claim  and  cd-i-  ii  lie  wishes  to. 
If  he  tlH'i-(l)\-  diivctly  oi'  iiidiicct |y  i;ain>  an  adviiM- 
tajiC  tlic  sale  lna\  he  set  a.-iilr;  while  (in  tlie  otJlcr 
hand,  il'  lie  -ei^  the  reserve  hid  al)(»ve  his  claim  and 
costs,  and  the  hids  rmi  aliove  hi-  (  hum  and  costs,  huf 
not  to  I  he  ammmt  ol'  the  roerxc  hid.  the  mortjj,ay;ee 
thereliy  deprixi  <  himself  of  the  opixiHuiiity  of  mak- 
iiii;  an  ai)i)lir;ti  ion  for  forccloMire  hased'  en  such 
abortive  >ale.  It  is  ([(•nhtfiil  whether  the  cost  of  a 
sale  al)orti\c  for  Mich  rea'-mi  wdiiid.  .as  hetwcen  the 
inortj:-a'j;or  and  moituaiiee.  lie  chai-Licable  to  the 
niortiiatic  account,  allliou'j,h,  as  a  licneral  rule,  the 
n.ort^iauee  is  entitled  to  the  costs  of  s.ale  proceedings 
taken  reasoii.ahly  which  pro\  c  aboii  i\-e."" 

'I'hi'  practice  in  court  proceed in,u,s  is  to  sell  suh- 
,iect  to  all  prior  iiKaimliraiices.  including;  taxes,  seed 
iiiain  liens  and  an\  otlnr  >uch  cliarjics."-  'J'his 
practice.  how(\cr.  i>  not  licnerally  ado|)ted  in  the 
reui>ir\-  olfice>.  where  the  \iev\-  is  taken  th;i',  -o  far 
as  po->iliic.  to  a\(iid  the  reluctance  of  the  huscr 
wJiich  nece.-sarily  accompanies  uncertaint  w  the  liid- 
dinii  should  he  on  a  ba.-is  of  a  title  free' of  in.aim- 
hrances.  An  exception  i<  necessarily  lu.ade  in  the 
(•a>e_ot  a  prior  reLii>tered  iniaimliraiice.  'mt  so  lar  as 
possible  the  amounts  of  such  incumbrances  should 
1)0  stated. 

1  he  roiiilitions  ami  ])oster  and  newspaiu'r  advei- 
tisiiiii  -Imuld  be  such  as  to  <iive  fair  notice  of  the  sale. 
The  usual  practice  under  sale  i)roceediims  is  to 
advertise  for  ihive  (,!■  foiu-  weeks  once  a  week,  and 
to  fix  a  date  a  W(,k  (.r  two  after  the  la-t  adver- 
tisement, TIk  re  i-  no  fixed  r-ile  as  to  where  the 
advertism^   should    be   don,',    the   licneral    principle 

'^  (jyi'i'tu  I'tnmimnt  M(>rl(j<i!jf  Cnrimrntioii  V.  Marlhi    ■'SI      If     17>- 
A/yrii'iV.  CArii/i-/,/!,  ,>■„,.,  is  \V,  L,  1{.  t)3.  '   ~      ■     ■     "■    "-. 
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bciuf?  that  the  pioixitx  -liouM  l)c  adxcrtisod  where 
(h<'  ;i'lv('"tis(inciii  wouln  Ik'sI  I'cach  that  section  '>!' 
the  iHihhr  Halile  'o  huy  llie  pn»|)i'!'t y  heiiiji  sdM. 

The  refrislrai'  lias  powci'  uihIi  r  llir  Aii>  In 
au  iorizea  pri\ate  sale  ;m  the  l»e}iiiiniii;4.  but  exeeptiii 
ver^  ,.xcc])ti(iiial  circunistaiices  the  re<j;istrar  will 
!i()t  (Icpari  I'l'dM;  ihc  li  iil;:  e>iai)li>iiiil  praetiee  of. 
in  tlic  lii-t  |)lacc  at  least,  allDwinu;  the  I'lilh  -t  c  ipoi- 
tunit\'  (  piii'cha-",  <()  as  to  axuid  xi  tar  as  po^-ihlc 
a  sale  at  an  iindi  i  v;r ni'. 

The  ,ipi)r()\al  of  condition--  hy  tic  nuistrar  and 
the  directions  of  sale  L:iv(  n  hy  him  si,  'uld  not  be 
eon>idcred  in  itVect  as  analogous  to  an  ordi  r  of  the 
eoiut .  so  a-  to  make  in\"aliii  an>thinu'  donr  oi  herwise 
than  in  strict  accoidance  with  the  older.  In  Mani- 
toba th"  pracli  •<■  wa-  at  one  lime  for  the  moi  ly:a,ii:e(' 
to  sell  lirst.  and  l/i'lnii  in  his  pi'o  edinus  complcteil 
to  t!ie  district  resist ,  ,ir  -ubseijuently.  I'cl  Intz;  (»n 
their  beinu;  leasonable  and  in  ^cik  "al  (  oniormity 
with  tiie  praetiee  of  the  rofjistrx'  oliice  and  coii<e- 
(juently  >ui'li  as  would  commend  themsel\-es  to  aiid 
be  passe(|  by  the  (listiict  rejiistra  .  The  sale  is  by 
the  Act  direet<'d  to  be 

"sul'jcft  to  >iii-h  coiiilitioii-  .'I-  the  ili-triil  rcjii^trnr  iua\" 
tiiiiik  lit," 

not  "max'  ordei."  'i'hei'i  is  no  time  .-peeilied  at 
which  the  rejiistrar  may  "ihink  ht."  It  is  the  pres- 
ent practice.  1  iwevei',  in  both  Manitoba  and  Sa.s- 
katchewan.  to  lake  directions  f-om  the  reiiistrar 
first,  but  tliey  are  net  con-tnied  as  an  order.  Small 
variaiions  therefrom  ari^inii  fi  >m  emei'licncies  are 
not  jironnd  tor  refnsinii  t  i  i>.:<s  the  proceedim;s  upon 
beinji  subse(juent!\'  presen  d,  althoiiLih  the  mori- 
gaj^ee  or  hi>  solicitor  make.-  such  variations  at  lii> 
own  risk.  'I'he  registrar  may  api)rove  the  variations 
subscciuently.  Thus  the  mortjia^ee  i!ia.\',  and 
l)robably  should.  eve;i  at  the  last  moment.  u:rant  an 
udjournment     of    the    .sale    at     the    re(|uesi    of    the 
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iiiortirnLror.  to  ^ivc  liiiii  an  oppdrtuiiil  \"  to  C(>mpl(^t(>  a 
liniKi  Jiili  projiii-al  tor  i)ayiiiiiit.  In  -iicli  cases  if 
the  l>i(!(l(r>  IkhI  'gathered,  a  imrc  aiinnuiic(  incut  of 
the  pd-lponcnicnt  to  such  a  (hitc  and  time  would  secin 
>nf!iciciit  while  if  an  adinuriuiicnt  is  granted  iM-causi; 
of  c\tiani(ius  circumstances  |)re\('nt in<;'  all  or  any 
likely  bidders  a>M  inMinii,  or  a  full  oppoitunity  of  a 
fair  sale,  fuithei'  ad\-ertisinij;  -hould  lie  (lone. 

ai.'A''    h'li/hl.s  luisihij   iipn/i   the  Siili. 

It  i<  usual  after  the  property  has  lieeii  knocked 
down  at  an  auction  sale,  for  the  purcha>er  to  >\'^\\ 
tiie  atii-eenienl  at  the  foot  of  the  conditions  of  sale, 
which  aureeineni  is  also  si.Lined  by  the  same  person 
as  reproentiui;  tlie  mort^aiior.  The  riiihts  of  the 
x'endor.  moiti:aiice.  and  the  purchaser,  as  hetueen 
themsel\-es,  depend  on  one  hand  on  the  conditions 
and  on  i  he  ot  her  ha  ml  on  the  >tat  ute. 

>^cciions  111.  .Manitoha,  and  Do  it).  Saskat- 
'■hewan.  rai>e  ([Uesiions  not  without  diHicult\-,  as 
to  the  riiiiits  amonii'  themselves  of  mort^aiior,  mort- 
Raii-ee  and  purchaser  after  a  sale  hut  before  re.nis- 
traiion  of  transfer  undei'  power  of  sale.  W  thout 
those  sections  ihe  position  of  the  morl ,i;a,tj;ee  was 
simply  that  of  one  sellinii  by  \irtu(>  of  a  statutory 
iii:iit  -oniethinn;  he  did  not  own,  and,  if  he  sold  as 
I)ro\id((l  by  th(>  statutes  throufihout,  the  registrar 
would  register  his  transfer,  and  upon  reuistration  as 
provided  in  the  next  followini;  >ection,  the  estate  or 
interest  of  tiie  owner  of  the  land  would  \(  ,-t  in  th(> 
purchaser  free  from  all  liability  on  accoimt  of  such 
inortua'j.e.  It  >-eem.~.  however,  that  liy  th.e  s(>ctions 
iufiuestion  >ome  lunhcf  ,.nVct  a>  auainst  the  land  is 
f^iven  to  the  nion-a-e(.'<  contracts  and  convevance.s 
and  a  correspondinu;  ri.^ht  is  conferred  on  the  pur- 
ciiaser  prior  to  issue  ot  tlie  certilieate  of  title  in  his 
name,  if  meaninj^-  i<  to  be  ^'n,.,!  to  words  of  the 
section.     If  the  purchaser 
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"shall  not  he  olilinnl  to  iiuiuiri'  as  to  tlic  tail  ot  any  <!<  fault  or 

notice  liaviiijj  been  inaijc  or  tiivcti." 

till'   itifciTiicr   i-    ili;it    lie   wvAV    li:i\r   ciitaiii    riy;hts, 


('\('ii   llidUtili   siicli    (li'taiilt    di     tidlicr    iia.-   nil 


X'CIl 


jiivrii,    ami    iiiilrprtnlrnt  ly    m    his    I'ltilits    iimlir    llic 
ciTiiliraic    of    title    wlnii    is>ncil.    which    nriilM'ati' 


hv  I 


casmi  I  il   t  hr  11 


lliij-  |iiu\  isidii-  (it'  the  Acts,  won 


1(1 


ill    aii\'   cMiit    ill'   >iiniciciii    to    pfotcct    a    / 


1(1)1(1 


lidi 


piiicha-i  r  truiii  aii\'  liahilit\   dii  accmiiit  ut  iiii|i!'(i|ici' 
(•\cfci,~c  III  t  hr  ])(iw(  r  ut'  ~ali'. 

A- to////  ( }]■  il  (ij  llii  .-'/A  .  auaiii.-t  t  he  iimrtiiaiior. 
there  is  a  iHct  iim  nt'  the  l'ii\  y  ( '(iiincil  w  hich  siitiiicsts 
that  the  iiiiiitiia^:<ir's  riiilit-  in  the  himl  feinaiii.  up 
reiiist  fat  iiiii  ul'  tlie  Ifan-ler  in  I'axnr 
In    .\(ili('ii(il    Hdi'/:   (■!    A  ii^lidl  Id 


till    the   ti 

ot'  the  pilfi  lia-ef 
V.  ('/lihil  Jldiid  III  llduil.^  where  tliefe  hail  lieen  a 
sale  piifpiiftiiiii'  til  lie  an  e\erci~-e  ol'  a  pnwer.  theif 
loi'ilships  saiil: 

"Again  it  follows  from  both  the  forty-^crninl  ainl  i  ii;iity- 
scvciitli  section-;  of  the  Act  uij.ler  con^iileratiou  thai  win  thcr 


the  I'-ali-arl  lull    W  U  I 


I.aki  lainl  lie  reiiarilid  as  a  sale  hv  aliso- 


lut 


e    (j\\ner~,    or    a~    uIH'    liV    inoiljla^iies     I 


imler   till'   >tatutrirv 


power,  nil  intere-i  in  tise  mine  could  el'fectuallv'  pa-~  to  the  pur- 
cha-er  until  rejii-t ration,  and  conseiiucntly  thai  the  atireeineiil 
of  loth  of  Si  pti  nilier,  iN.'iT.  was  a  mere  aiirei  im  iit  for  s.-de  which, 
whatever  eiiuities  il  cre.ated  heiween  llie  h.iuk  -illiim-  innit- 
ftapees)  and  Lakeland  i  purchaserj  left  liie  pri(,ir  eiiuity  of  tiie 
eompany  niitouclM 


In  S«U 


INdli    \- 


McCdliy-  tl 


iis  case  was  presented 


a-  aiithnrity  fur  the  pfupu-it  inn  that  a  tnurt,i:ap;()r  i^ 
cnliiliil    in    all    ca-e-    tu    iiile<in    liei'ure    the   sale    \> 


cuiiipleted  liy  coinplxinii:  with  Ii 


le  cuiKlition.s  of  salo 


and  li>  the  n  uist  faiiun  of  iiaii-ier.  .Maciionahl.  J.. 
(list  iiieiii-heil  tlie  i'lixy  ( 'niiiicii  case  un  the  '^fuiMiil 
that  'in  that  ca-e  thei<'  was  ciilhision  and  pi'eteiided 
and  lict  it  iuiis  sales."  and  held  that  whefe  the  vendufs 
were  in  a  position  to  make  an  elfectixc  sale  and  did 
so,     in     till'    aii-ence    of     ffaud    or    irrciziii;irit\'     in 


1 


'"'  I..  i!.i  A.c.  r.'H. 

'»•  \2  \\.  L.  n.  140. 
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])r()<  ciilintis  llic  piirclia.-cr  was  ciilitlcd  to  lu'coir.o 
rc^iistc  red  duikt.  And  in  'J'ltoinpn/,  v.  Hi  rijhiiiil,'^^^ 
where  an  cxcfUtion  crcditdr,  wIki.-c  cxin'Ution  Isad 
Ix'cii  filed  suh.seciuent  lo  tii(>  day  ol  tlie  sale,  wished 
to  share  in  the  jjroceeds,  Wetniore,  J.,  said: 

"I  hold  lli:it  they  had  no  rifzht  in  tlic  distriluitidn,  tor  tl" 
siniplr  i('a>ou  tliat  when  tlicsc  iNrcut  ioii^  wcri'  lodged  there 
\va^  nil  property  a^'ain^t  uliich  thi\'  i-diild  attaidi;  thr  pnipcrlv 
h-Hi  iM.nM.M.'- 
Ill  that  ease  ttiere  was  no  (piestion  as  to  any 
iff<'!^ularit>-  in  the  sah\  In  Finl.h st<  iti  v.  IjkIcJ'"^ 
\\\v  sah-  jiroeeedin^s  weic  set  aside,  hnt  on  tiie 
•iroimd  of  inciiidaiity,  and 

"on  ihi'  )j:reund  that  lh"y\vcr('  (•onilu"tt(l  with  thr  iivowrd 
piirpos.'  ot'  tlie  ditVndanI  itln^  licf.cticial  owner  of  the  niort- 
>rajie)  liimself  licajmin'^  the  pnrehaser  throin^h  the  inedinni  tf 
t  he  t  rii^tee." 

and  also  on  the  ui'otuid  of  ;in  iffei:nl;irity  in  tlie 
ad\Cftisetneiit . 

."^o  faf,  t  liei'etofe,  ;tt  least  a-^  to  the  fel.ations 
between  iiioi't  liauof  and  nioftiiaiice.  it  ai)p'';ii'.s 
e\  ideiit  that  npofi  a  sale  made  fe,t;til;ii'ly  the 
jiiteic-t  oi  the  niorta;ai;oi'  ceases  ii]ion  the  pi';)])- 
efty  1)(  iiiL!,'  ktioeked  down,  or  at  least,  upon  the 
ani'eeiiietit  Ixine  siuiied  inimed  ately  after  the  prop- 
erty lia-  lieeti  kiioekrd  down,  '{"he  siilisidi:irv 
rij!,ht>.  for  example  a-  to  po.s,se.s,sioii,  deijcinl  on  the 
conditions.'"''' 

I  he  words  ot  Till  hti/iinal  ('r.iiri  naiiniiij  mid 
l.iur  i.j  I'litputji  Art  ISSI.  to  which  sections  111, 
Manitolci,  and  \y\  1),  Sa>katchewan.  .ire  analoiious, 
atid  w  liich  read-  as  follows: 

Where  conveyance  is  made  in  professed  e\erei-e  of  the 
|)OWi  I-  (if  sale  conferred  liy  thi>  A.  t,  the  title  of  the  jiurcliaxT 
shidi  not  he  iinixaclicd  on  the  pronnd  that  im  ea-e  had  arisen  to 
aiitliorize  the  >:dc.  or  that  due  notice  \\a>  iitit  jiivcn  or  that  the 
power  was  ot  he,  wise  i»iii)ropcrly  or  irregularly  exercised;    hut 

>°«3S.  1,  1!    17(1 
"««\v.  1,.  i{.  i7;i. 

'"  Slriais  V,  Vlkrich,  17  W  .  (,   1{.  ,-)t)'.i 
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.'iiiy  jur^dii  liainniliid  l.\-  tlic  uiL-uUlioiiziil  or  iinproinT  or 
irrcptilar  exercise  of  llie  pnwcr  >liall  lia\i'  liw  iiiinilv  in 
ihmiajic-^  .•iL::iiri<t  the  p(rMJii  cxcrri^iiitr  tiie  power," 

staticliiiii  liy  tliciii^clvcs,  aic  wide  ciiouiili  to  eive 
cfTcct  ill  tavid-  (if  ])iircliascrs  to  an  incmihir  sali'  uiHlcr 
tlic  "icncral  law.  the  person  (lainiiilicd  liavinjj;  his 
nincily  in  daniaiics  ajzainst  tlic  pcrxm  cxcrcisiim  the 
pouci'.""  In  an  cailx'  case  under  tlie  \'ictoriaii  Act 
ill  Aii-tralia,'  '  an  action  was  l)rou^ilil  l)y  the  iiiort- 
lia^or  aiiaiiist  the  i:iortj;'aiie(  s  and  the  purchaser 
restrainiiifi  tlu'in  from  dcahnL!;  with  the  niort^a^cd 
hind.  The  injunction  was  refused  i^iainst  a  hofui 
//f/e  purchaser  of  i)art  of  the  land  \si-hinii  to  register 
hi>  transfer  under  po\Ner  of  sale.  1 1  was  admitted 
that  the  notice  was  a.ii  imjiropci'  notice  and  the  ser- 
\  ice  wa-  not  Mi/per!\'  ])ro\('d  hut  a<  reiiards  the 
ilefendaiil  pur.  tiasrr,  Moj.'.^worih.  .1.,  -aid; 

'■'I'lic  I  i::lit y-iii'tti  <ectio!i  liM.riT-poiHliiiLi  in  ( ':in:iil:i  lo  the 
-irticin--  ill  ipleslioill  apMears  to  nie  to  \'ali(i;ite  t  he  colli  ract,-, 
iHii  nil  i(  1\  (  iin\'eyaiicc'v  or  traii-fe;--.  wittioiit  re;;i~ir;it  ion  iimler 
ilie  Act, and  to  (irotcet  conliMc!oi'>  knowing  notiiinir  lo  iinpumi 
tlie  proiiiiety  of  the  -ali-  when  eoni  r.irt  int:." 

The  same  iudtie.  howiA'cr,  afterwards  doiihted  the 
cori'ectne>-  of  this  \iew.'''  while  on  the  other  hand 
a.iiain,  suh-ecnicntly,  in  South  .\u.--i  ralia,  an  ojiinion 
ill  f'a\or  of  the  iiurchaser's  protection  from  the  date 
ol  theconlrai't   was  cxprc^.-ed.'" 

There  are  no  ( 'anadiaii  cases  where  it  appear< 
th;it  a  iiurchascr  ha-  attempted  to  rel\-  on  thi- 
section  to  enforce  his  rinht-  under  a  sale  admitted  or 
pro\ed  to  he  irremilar.  in  an\  ca>e  the  r-'tiistrar 
must  reject  ;,iiy  irjuisfer  under  power  of  .-ale  unless 
tin    reeuiaril\'  of  e\er\    ,-tep  i,-  ,-liowii   to   his  salis- 

'"' />iW.<T  V.  .•1i((/.r,s/((»,  ;{  (  h  1)  I'idli;  I.lfr  'ulrrc^t  .t  Revrrsiimnr!/ 
Siiurilim  ('nriioraliiin  v.  llinnl-iii-lland  Fire  nti'l  Lifv  lu^itriince 
SiM-iii),,  (lWt,S)  2  C'h.  -JMO;  liailry  v.  Barj.f.v,  (I.S'M)    1  Oh.  •_>.■. 

""»  M.Dnmihl  V.  Knur,  :!  V.  H.  1  l:?.' 

""  !{(,.,.<  V.  \'iilnriiiti  I'lntiinirnt  liiiitiliiir)  SoHrli/,  S  \     I,    I!    L'.'j  t 

'"  I'ulilic  Tnisiiv  V.  Arthur,  •_'."!  S.  A.  I..'  K.  50.  Sec,  :il>.i.  Win  l)„»imc  V. 
liloxcm.iiS.  A.L.  U.  27. 
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faction.'  It  i<  not  ilic  (fut\-  nt'  the  rruistrai'  lii 
hear  cxidfiiri'  iijhiii  the  |)ur<'!i;i-ci'  luiim  -udi  witliout 
notice  of  irn^nlaiit >■.  A  dictuni  from  tlic  jiul;!;- 
iiKMit  of  l{icli;ii'(|-,  .1.  A.,  in  Smith  v.  \ii!i(>iinl  Trust 
('ii)ii jiituji,^''  indicates  that  the  >cciion  only  cxIcikL- 
to  sales  otli'Tuise  reiinlar  iindi  r  tlie  Act.      lie  said: 

"Srciiuii  III  r(jnt:iiii-  :i  |iiu\i~ii  iIkiI  ilic  piirrli.i-rr  ~li:ili 
not  lie  (ililii;r,|  111  iiiipiirc  ;i>  lo  tin'  t'aii  of  notice  li:i\ini;  lurn 
fiivfu.  lint  a  |)cni-al  of  tiic  .-fctiou  >liu\vs  that  sik'Ii  |ir(j\i~() 
only  aplilics  wliiTi'  tlic  r('(iiiii'cin<iit<  of  scdioiw  10'.)  ami  1  in 
iia\('  ()llicr\vi-r  liii'ii  (•oni!)lir(l  with." 

rpon  the  |>;.yinent  in  full  of  tlic  |unclia>e  price 
the  pui'i'lia -ir  '■(ici\c>  hi^  tran-fer  under  jiower  of 
sale  (l"'onn  .\(i.  7.  .Xpii.  (  '  I.  'riiect'feei  i if  this  t  r,in> foi- 
ls piirel>  -taluliir\.  ;'-  the  inortii'aLi'ee,  a>ide  frniu  the 
st.itute.  h;i-  liui  ill'  hind  to  coiiNcy.  The  lr;in>fer 
operates,  liut  upon  reui-i  |-at  ion  onlw  to  \-e-l  th( 
land  in  the  pnrcli;i.-er  fi-eed  from  all  lialiility  on 
account  of  liic  nnyi-tuaiic  and  of  any  morliiai^e,  lien, 
charue  or  nicuniliraiice  created  hy  any  in-truinint 
rciiistered  >uli>e(|Ui'nt  iIk  r(  id.  The  u-nal  pr.'ciiec 
is  for  tile  purcha-er  to  aiimd  to  ilic  i'eu,i-l  rat  ion  of 
liis  tran-ter  in  the  ^-anie  \\a\'  as  doe.-^  a  jiurchascr 
under  an  oi'dinary  I  ran.-fer. 

In  Alaiiitoha,  the  doiannentv  when  p|;,r,  d  in 
tli(>  rc.iiistry  (jflicc  afc  accoinpaniid  li\  an  applic.i;  ion 
for  transmission,  in  Form  Xo.  S.App.  (  ',  piu>uant  to 
section  11'.).  The  clian>^c  of  owner-hip  iUH!er.~.ile  or 
forc('lostii-('.  falls  tinder  the  del  initio!  I  of '  i  ransmission" 
fscclion  'J.  pau<'  -Hi).  In  Saskalchcwaii,  lio\\(\o|-, 
such  pa.--ini:,  of  ownership  does  not  fall  nndii'  i  he 
interpretation  of '  transmission"   >rei  ion  •_'   L'd.. 

I  poll  reLif-lratioii  of  I  he  transfer  the  |iurc|iaser 
is  enlilli  (1  to  recei\('  a  certilicate  of  title  for  the  land 
and  thereupon  is  protected  not  only  hy  the  specilic 
!)ro\  i.-ions  oi  the  .\et  in  reuard  to  a  ptircliaser  already 

'"  Cumiilull  V.  Cniinmrrial  linhh  of  Siiifnii/,  ffrrrol  lo  in  .\'alioniit  Bank 

V.  I  ,i,l,tl  ,;-infl-in-lliii  I,  I,.  H.-l  A.  ('.,at  p:it:c  107. 
'••  Jl)  .M:in    I.   H  .V_'-.',  at  [mKc  .Wl. 
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',i;!.  !»!..  1)1 


ii   III"  IT  ii's  i(ir 


iMs  |)i'()l( ctiiiii  up(»ii  tiic  cllVct  of  ;i  ccrlilicuh'  of  lillc, 
l)('ini.':  ill   the  same  positioii  a>  awv  other  roii-tcn'd 


o\\  iicf  u(ii:<i  Ji'li  for  \  all 


ic 


I'lilii   Dis'iHiiili'i/i  i,f  I'll,!' I  lis 


1 


\|)r,'->  |)fo\i<ioii   is  iiiadc  i; 


llic    Act-  foi-    tl 


(li-t  film'  loi  )!  !  he  I  H'occrds  of  a  -^ali'.  'I  iic  jiroxision  is 
.suhstaui  i,:ll.\  i'lciilical  with  tliat  u  hich  it  i-  (•ii'~loinai\\" 
to  M'l  out  in  iiioi't  liases  under  the  Jit  iicra  I  law  ii  m  lei' the 
ordinary  practice  <if  con\'e\'ancers,  and  aNo  witli 
that  ('()ntaine(l  in  tin'  power  of  sale  in  Tli-  Slmrt 
/■'"/7//N  .lf/^  of  the  \arious  pro\iiices  of  ('aiiaila  and 
parlicitlailv  of  Revised  Statutes  of  Manitoba    1!)0_'. 


-ecdiK,  >clie(lule,  1'  oriil 


he  inorliiaiice  is 


I'onstituted    by    statute    an   e\pi'e>s    trustee    for    the 


niortiiaiior  and  other  persons  ui 


tere<t''d  in  the  sal 


le  al).~ence  oi    t  he  \\i>\ 


d 


:rir 


(loe<  in  I 


t   alt 


er  tiie 


relation>hip  of  the  partie-  nor  jirevenl  an  e\[)ress 
tru>t  arisinii'-'"  in  Jlaninr  \.  Ili  n  idi/i  .''  ■  \\\rv  ■  was 
a  sale  i'i  a  -hip  under  the  power  of  sale  contained 
in  Tin   M I  I .  Iiiinis  Slu'iipliiij  Ac!  as  follows: 

"l.vi'ry  rcul-tcn  il  iiiortf::i!icc  shall  iiaxc  jiDWcr  ahsoluti-ly 
tu  ili-pu-r  of  the  ship  or  share  in  rc^pict  of  which  he  is  rct^istfrcd 
ami  to  t;ive  crt'cctual  rcciipts  for  the  purchase  iiK)iicy;  hut  if 
thtrc  arc  more  persons  than  one  iciii-tcrcil  as  iiiort;aKccs  of  the 
saini'  wliip  or  sluirc,  no  suh-iiiin  nt  tnort^aiicc  siiall,  except  under 
the  order  of  some  court  capahle  of  takiui;  cojinizaiice  of  sucli 
iiiattrr-,  <ell  such  ship  or  share  without  tln'  i  i.iicurrcncc  of  every 
|ii  mr  liiDi'iuaLi'i'." 


Ls    lo    W  ill 


•li.  Ka\-,  J.,  said: 


''It  i~  pliiu  that  thi'i-c  i-  a  ic  ic  t  \pic--iiiu  thai  tlic 
rcRi-tcrcd  iu«riiay:ic'  -hall  iiave  power  to  -eil  ami  to  nive 
icccipt<  and  certainly  there  is  no  expre--  trut  for  all  ])urcliasc 

inumv-." 

And  on  ;!ai;e  2<1',)  of  the  report,  he  i)ointed  out  that 
wiiere  lio  trust   is  e\|)resse(l,  none  'irises  until  it  is 

'"  I,i'U HI,  Trusts,  lIUii;<l.,  iKi«L'  lllK). 
"»  is  Ch   I).  25A. 
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shown  tliiTc  is  ;i  >tir|)lu>,'iii  wliicli  fa-'-  a  fDUslructive 

Inist  aii>('s.  t  hat  i>  in  >;i\  . 

•■:i   cii-i'  n\    \<-\i-t    wlihli   iiiil\'  Ml  !-■  -  III!   |ir()((t'  of  the  fact  tliat 

till  IT  \v:i-  :i  -iirplll-  ill  tlir  li;iliil~i)l   thr  lllurt{J!lKt'<'  after  JKIving 

liiin-rlf." 

Rin  uiiilcr  the  Ad-  express  pi'ovisioii  is  iiiatlr  as  to 
the  aplilii-atinii  of  the  whole  of  the  proceeds  sullicient 
to  create  the  iiiort  Liaiiei  an  i^xpri'-s  ti'iislee  of 
tlie  >i|iphi>  foi'  the  luoi  ttiaiioi'  or  other  per-oii> 
intere-  t"iL  ' 

If  the  ihortuaiiee  iiiH  lell  a  ke-  to  p;iy  oiit  I  he 
chiiiii-  upon  the  -urphi-  on  hi-  own  i'e-poii<il)iht\'. 
he  i-  eiitilleil  to  -trici  proof  from  -ii!  i-ei|iieiii  inciim- 
hraiii-er-  a>  to  the  wihiliix  of  their  chiiiii-,     'Tliir-  in 

III  !\  I  IiiIsIiiikI  .  '  a  -111  i-ei|l|en!  ine||l||li!;incer  pro- 
duced in  -llpporl  of  hi-  claim  a  cop\  of  an  a-.-immcit 
pui'Dorl  iiii:  to  Iia.\e  Incii  made  lo  him  li\  ih"  mori- 
"j.auor  of  hi-  inieic-l  in  the  -ii'plu-  proceed--.  '|"he 
tru>tie-  ri  fii-ed  to  pay  lo  i  he  claimanl  ihe  -urplu-. 
in  ihe  ali-eiice  of  iii-i  iiici  ion-  to  do  -o  from  the 
original  inortiiaiior.  on  ilu  mdunil  that  ihi'  oriiiiiial 
a>-i,iinmeiii  -hoiild  lie  produced  ;ind  proof  ti,i\-en 
that  till  fe  w;i>  no  existiiiii  prior  a--iminieiit .  and  also 
ihal  hi-  claim  liad  not  1m  en  otherwi-e  -ali-lied.  as 
tile  as.-i|iiiment  to  him  had  lieen  e\pre--ly  made  to 
se<aire  payment  ol'  a  deht.  'I'liey  al-o  a^ked  foi  a 
I'oihi  oi  iinleninily  aiiain-i  an\  lo--  I  he)'  miLilit  sus- 
laill   llolii   hcinti  <'ompelled    lo   p;i\     I  he   -I'lplu-    twice. 

Ill'  c|;iim;iiii  refu-ed  lo  !ii\e  ;in\  further  proof  and 
llic  inoni  \  wa-  paid  iiil.i  court.  The  claimant 
prcM'lited  :i  peiitimi  foi  p;iyni(iil  out  .•iiid  !orco,N|>. 
Spra.ii^e.  .1..  -aid; 

■■.\u  (jUi'-lidii  t)(  Ihik'I  Jill'  -  |i:iil  Imi  11  r.-ii-cd.  'I'lic  i|ii(-ti')ii 
simply  \\;i-.  wlictlitr  t|„.  pmof  HMpiind  liy  the  Ini^lcc  hcfort- 
l)a.\  iiii;  over  tlic  iik.ih  y  wa-  ica-onalilc." 

and  in    t  iioiiLihl   it   was. 


"•//I  r<   H,ll.  .il  Cli    1)    Hi.';    f,,;,,  V    7/„    ll,,»„U<,„  Vroii.knl  .0  l.n,m 
S„n,i„.  loM.iii   I    I!  :,<;- 
^  !•   U.  77. 
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Al)  cxcciitioii  or  a  judjiiiiciit  crcilitur  wlio  lilcs 
his  o\(>pufi<)ii  or  iiidiiiiiciit  suliscinicnt  to  llic  filing 
of  ti,'  iioiii-c  o  ('\(  fcisiiiu:  p"\\('r  of  -all'.  Ixit  ])v\i<\-  to 
the  (late  ol  the  -ale.  is  ctititlcd  to  -hair  in  ilic  j»|-o- 
c'l  lis,  liiit  a  crcditof  uiul  an  c^i  i  utioii  oi- judu,iu('iit 
lodm'd  after  '  '.<■  date  of  I  nc  sale  lia>  no  litiht  to  share 
in  llir  iii>tril)iition.''  A  rndito!  iindcf  an  expired 
exeiailion  has  no  chiiiii."'  TIk  ('nililnis  It'ilnl  Ad 
.1]'  'ie.-  fo  li-l  filuilioh  'f  |)roerci|-  atnonu  e\<  iltion 
ereuitoi  .N///>/v(.aiid\\  lieie  >iili.-ei|iiet  io  t  he  inort.najie 
there  ail'  execution-,  tiieii  a  scrond  inoiiiiaiie  and 
then  filithcr  rxrcution-.  1  hr  -iHphi-  Hot  licin^ 
suHieicnt  Io  pay  olT  the  iiieiiMihraiiei'-.  the  cNcrnf ions 
prioi'  Io  I  he  -econd  niort^a<i<'  ai'e  paid  in  full  lirst. 
liieii  thr  M'l'ond  niortiiaji'e.  then  the  executions  sul>- 
sefiuent  to  the  second  inorttiauc  /;(///  passu.*-"  In 
Saskalclii'U an.  in  the  ea-e  of  land-  exempt  from 
executions,  the  execution  liled  in  l  he  land  titles 
ofliee  is  not  a  lien  on  the  land  and  ('on-eiiuentl\  an 
execution  ('editor  do(>s  not  -hare  in  the  di.-t  rihut  ion 
of  siii'])lu^  proceed-  in  ea-e  of  -ui'ii  exempt  land.'-' 
In  (iilliiil  \.  nil  licit .'■'-  it  \va-  held  tha.t  .i  mere 
ea\eator  had  \uider  the  claiiii  in  his  caxcat  no  lien 
on  the  land,  and  until  he  pid-eciited  his  claim  to 
juiliiinent  and  oliiaiiieii  an  order  of  the  court 
makinii:  his  claim  a  iii'ii  on  the  l.-md  he  had  no  claim 
on  the  land  in  tiuesiion.  nor  on  I  In  mone\-  di'rix'ed 
from  t  he  -ale.  This  ca>e  i-  di-eu—ed  el-e\\  here  a-  an 
illu-t  ral  ion  of  the  diilieult  ie-  i  a  literal  interpretation 
of  llti   Liiiui  Title's  Alt  as  Io  Its  effeet  in  the  passinii 


'' 77ii(»'/).s,(// V. /{. rr/.''  ,,/w «(/ .  :i  s.  I,  i:   1711  III  n   '    i;  r.i 

•  Krni.^v.  I'nM',  H  .\.  L    K.  141. 

•  F.iliiiitiiliiii  Miiiiiiinii  (iiniihini)  V  (im.-cs.  Is  \\  .  I,.  1{.  ;is,"i,  ■  upplyiiit;  llii' 
pniiiipN's  inviilvi'il  tutlicr  tliiiii  ilir  pn-ci.^i'  icisims  ndiliircd"  in  llif 
c:i.-c  iif  li'fi.li  V.  V,l.<iihl,i,i.  HI  .\  |{  tsr.;  lirrilhiiuiil  v.  Miirr,  'JO 
A.  !{  tis'.t;  /i",  Miisx,,,,  J  Triv.  I,  1{  si;  Hi. mini  V.  High  liirir 
Tiintimi  ('.I  ,  4  Trrr.  1..  U.  !()".» 

'■•' /^  Diiminii,:,    :.  Tirr.   I,     H    M;  />'".;   v.  .S/-///./-,   1    W    \.    H.  .'WH. 

allir!nc<i  'J  \V.  I,    1{    Js(l;  Tm..;,  />'.i/,A  v   Jnnhi,,,  S  W    I,    I{    77. 
''-■-  h'llliirl  V.  ['Ilirirh,  i  S.  I,    U.  .'.r..  Hi  W     I.    I{     I'.H).    ;illiiiiit.l   1  S    I,    I! 
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of  interests  in  tlic  l;iinl.  Tiie  decision  would  Ik 
easily  intelliuiMi'  it'  i's  eirecl  was  merely  tli.-it  on  a 
eliamlier  aii|>lieal  i'li  loi'  |ia>iii"nt  ><\\\  a  eontested 
claim  under  a  eaxca!  I'ould  no!  I)e  t  I'ied  out.  Hut 
lliei'c  was  no  contest  in  that  ca>e  as  to  liie  lact 
a.'le^etl  !>>■  'lie  ea\eator.  In  the  meantinie,  it  i- 
safe  to  say  ihal  the  presi'uce  of  a  caveat  suh.-eiiuent 
to  the  iiiort^aiie  under  \\hi<'h  sale  is  made  in  Saskat- 
chewan i-  ju-i  ilical  ion  to  a  nioitiiau:ee  with  surplu- 
Uioneys  in  liantl,  unless  he  can  obtain  full  con-eiits 
from  all  jtarties  intensted.  for  takinu;  protier  pro- 
ceedin.tis  ihrouuh  the  couil-  to  (U'lfrmin"  the  parties 
entitled  to  siuplus  mone\ .  Hn  such  a  i)rocee(lini!, 
tlie  court  in  Sa.skatchewan  will  stay  the  di.-t ril)Ut ion 
to  ]jcnui'  t  hi'  <-a\  cator  lo  liriim  an  act  ion  to  e.-.i  alili-h 
his  lien.' 

J'or  a  sut:':.eslcd  form  of  I'elea-e  to  he  taken  hy 
'  ne  moiiiia!!,!'!'  fi-om  sulisc(|U('iit  mortuauci-,  on 
.•('ceipt  oi'  .-nrplus  pi'oeeed.;  allotted  to  thmi.  sec 
lijriii  No.  '.I,   .'\])p-  <  • 

In  ca>e  of  doulif  arisint:  in  the  dii^trihution  of 
the  ))i'oceeds  in  the  hand-'  of  the  moi'tiiay;ee,  he  ma\ 
call  till'  court  to  hi>  a.--i>tance  in  the  matter.  TIh 
piac'icc  under  thi.-  head  in  the  (  'anadian  coiu'is  doc- 
noi  appear  to  l>e  accurately  settled.  In  ( 'ootc  on 
MiUli:au.es.  paLic  '.i:!-*,  under  the  j-aiiili.-h  pi'actice  it 
is  laid  down  thai  ■'uliere  it  does  not  apjiear  who  i.- 
the  jiripii'  per--on  to  I'ecciM'  the  suiplus  |)rocee(ls 
'he  nioMnajici'  ina>"  pay  the  nione\'  into  court."  ;;nd 
theii'  are  i-eixntcd  (a>rs  where  this  course  has  been 
adopii  d  under  77/-  Tnishi  Uilnf  .Ir/,'-'  and  in 
anolhtr  ill-lance  an  oii<iinatinu'  sununons  was  granted 
on  till'  application  of  th  mortuatice  to  determine 
how  a  halaiice  of  puidiase  mone\'  uas  di\  i'-ihle.'-''' 
In  Tlic  ]\  I  sli  III   ('linn, hi  IjHui  mill  Siiiinij^   y'uiii  itniifi 

'-■'  hi  I,  J.  I.  Cos,  Thn.-l,,,Hj  Mttrliiiic  Co.,   1    W  .  W     1{    rj'l.  I'.t  W    I,   li 

701. 
'"  Ii„l„  rl.f  V.  Ball,  24  I,.  J.  C'h.  471 ;    Chnrhfi  v.  Jnm^;  o J  C  li.  1 ).  o 4 1. 
'"  In  re  Cook's  Mortgage,  (1800)  1  Cli.  {V2i. 
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\-.  ('(iiirt.-  a  Itiil  \\a>  I'liil  for  an  ii.ti  rjilcadrr  hctwiMMi 
t!i('  ilclVmlaiil-,  liutli  n|'  wlmm  cla'nnrd  to  \)v  ciitilli'd 
111  the  -iii|iiii-  in(piii'>'  ill  ilii'liaml-  <il  iIh'  plaintiti, 
ari-iim  fidiii  llic  salr  nl'  the  land-  iiiidci-  tin-  ui<liiiary 
stututorx    |iii\\cr  in  a   in(trtt;a'2(  .     i)\\v  ni    ilic  dctcii- 


dant; 


I   111) 


li\-  hi-  aii-wrr  thai    tiic  jilaiiilill  -hoill 


ha\  ('   paid    I  iir   ni(iiic\'   iiiln  riiui'I    iinui  r 
U>ll'  /■  .1.  '.      I'nmdl'oot.  \  .  (  ".,  >aid: 


'i!n    Trash 


I  Id   l:(  il 


tliink  lli;il    till-  i-   .-ucli  an  cxiht—  Iru-i   a-  to 


( (iiiK    within  ihr  lucaiiiuK  of  The  Tnif:kc  Relief  Ad  ;aiil  c: 
tlic  [ihiiiititV  to  |i;i.v  tlic  nioiic'v  into  Ilic  lourt.  .nul  il 


1.'  coiir.-c 


i;i<'V  li:i\c  iiikc'i 


I  in  liliim  a  liill  i-^  iiropcr. 


The  iii(iiti:au(('  is,  h(i\\(\i)-,  an  rxprc-s  triist('(\  tinte 


a '.a '  •)•)< 


inin'c 


111    /.'.   ./.   /.  ( 


(i.<i    (  niH/innil  (In 


<l  F'lsJi. 


WVi 


(  '.  .1..  in  Sa-katclii'Uaii.  di-iai— rd  the  riuht 


ui'    the    innri  uaucc    to    pa\'     iiiti)    cdii 
Tni.-li(  A'.  //'  ;■  Art,  not.  ho 


ft    under    '/'III 


\sc\ CI'.  (•onclii-i\"clv. 


I 


hat  in    t  hat  ca.sc,  owin^- 


learned  chiel'  .iii>ti('e  admit- 
to    the    proenee    of    a   ea\eal,    theic    was    suiiieiiait 
iineertaint  \'  a-  to  t!ie  person-  (milled  lo  justil'_\'  (lie 


pa\inent  into  <  oinl   under  sect  idii 


.'s  oi   77/.'  S<is/:<i(- 


clK  irttii 


Tnislii   Alt  d'iinti  in  lhi    -aine  woi'd-  a.- 


77/, 


/ 


in/)(  run  l  rit 


I  T 


h',i:'f  All    nf    I. 


10  and  U  \i 


c.  *)()),  but  he  indicated  t  hat  t  lie  propriel  \-  ol'  pa\ii 


et. 

ICiit 


into  court   undiT  t  lib 
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iiidincnl  |ii(  ccdititi  the  juopcit  y  hciiiL:  knocked 
down  to  the  liiuhot  liiddrr  :if  an  auction  sale  It' 
till-;  lii)ilii-t  l>id  i>  c(iiii\  alciit  to  the  rc-crxc  hid. 
it  is  a  sale.  If  tlicic  is  no  hid  in  ainoinil  ciiual  to 
tlic  claim  and  co-ts,  tiic  I'oundation  I'or  t'or('clo>urc 
has  hern  laid.  Tlic  notice  of  e.xen  isin^-  power  of 
sale,  if  |)roprii\  drawn  in  aniicipaiion  of  >uch  a 
p()ssil)le  failure  of  hiddini;.  has  in  order  to  complete 
the  statutory'  foundation  foi'  foreidosure  to  contain 
a  di'clarat.on  of  the  iiitentioii  of  the  niorttiaiiee  to 
make  an  application  for  foreclosure  in  case  the  sale 
prove  ahorti\e.  Hefoii'  >uch  ai)pli<'ati()n  can  he 
made  default  mu:-l  lia\c  continui'd  for  six  montli>. 
which  time,  liowiNci',  may  rim  simultaneously  with 
tlie  'inie  sale  pi'ocecdinjis  are  heinii  cariied  on. 
Tlierefore.  in  the  ordinary  case  the  mortiia^ee  i.^ 
almost,  ii'  not  (|ui!e.  at  the  j)oint  where  he  can  make 
his  applie.it  ion  for  foreclosui'e  at  a  ver\'  eai'l\'  date 
after  an  ai)oi'ti\c  sale.  The  application  may  he 
made  in  I'orm  10  and  i--  accomi)anie(|  hy  the  same 
])i-oof  of  the  reiiularitN'  of  "  sale  proci'ediims  as  i.-< 
reijiured  111  case  oi  a  tiaii.~lti.  aii.l  in  addition  hy  a!i 
aHida\it  of  continued  default  which  may  he  in  I'orm 
11.  I  poll  such  api)lication  in  .Manitoha  notice  i>- 
reciuiicd  lo  he  --ci'\'ed  of  the  time  within  which  re- 
demption ina\  take  place.'-"  which  tim<'  shall  h;'  not 
less  than  one  month  from  date  of  i  he  sei'\in,:i'  of 
notice.  I  he  notice  iiia\'  he  in  I'orm  !_'  ami  i- 
re(iuired  to  he  -ei'\cd  in  the  -ami'  w:i\-  a>  an  oi'iiiinal 
notice  of  (  \crci>inii  powci'  of  -ale.  \i.  ."^a.-kaielieu  an 
tlieff  i-  no  -latutoi'v  re(|uii'enieiil  c;iHii;i;  for  an\ 
such  hotii'c.  hut  ihc  practice  ha-  hccn  to  iciiuiri-  a 
.'iHpni';'-  notice  of  I  he  application  to  I'orech-.-e  to  h( 
fi'.veii.  the  notice  ha^inii;  heeii  K.-ually  held  >uHicient 
when  tiiveii  hy  rejiisten  d  liMi'r.  'Ihi'  '|Ue<iion 
of  the  neces>it,\-  of  such  a  notice  independent  1\-  of 
such  a  pro\i.--ion  as  now  apjjcars  in  the  .Manitoha  Act 


'■'"  SiMlidii  !l:!  la '.  MiiH'iiiliiii  lit  of  I'.Ul. 
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of    1911,    was   very    Tully   disrii^scd    in    Willmnis   v. 
/)'<*/.'■'    'I'hc  Cniiit  (.1   A|)|)c:il  ill  Maiiitoti.i  licld  thai 
viicli  a    notice   wa-   no.    nci'c-^aiy   and    tli<'  Sii|.rcnir 
Cnurl     of    Canada    did    not     irvcix'    tin-    noldmi-:. 
Aimlin,   .1  ,    in   ili«'  Sni'trinr  Coiirt,  uitli    whom   tlic 
Chi^f   .lu.-tifc    ;ind    (iifouard,    .1.,    auivcd.    cxpn'ssly 
rcfiaiiicd  from  dcalin-^  witii  the  (lucstion;    ((hniitoii. 
.1..    used    vcr\-    >tron;i   laiiiiiKmc   in    condcmnint;    the 
practice  of  doinii  witlioiit  -iicli  a  notice,  l>iit  ilid  not 
{io  so  far  as  to  holil  tliat  it   was  nece.ssarv.  l)iit  <mly 
that  in  the  caM-  at   bar  it    was  so  ojjpressive  a  pro- 
ceeding to  di>pen>e  with   it,  liiat   a   court    iih^lit    (in 
that    uTound  e\eiris«'  it-   inherent    ix.wer   resi)ectin^ 
inort^a^es   in  the   way  .'ie:~ired,  that    is   to   open    up 
the    foreclosure:    a-HlDavie^,    .1.,    said    that    in    hi> 
opinion    it    ti;i<l    'i«eei>    -hovvn    that    the    proceeding's 
(wh.ch  had  not  iiichided  ^ucll  a  notice    were  in  strict 
,.,,nlormitv   with    the    Act.     The   ^•e^i>t^a!■   may   also 
catise   notice   lo   l.e   luihlislied   offeriiiLi   the   land    tor 
p'rivate -ale,  implvinj,  that  t  !ie  jxiwer  of  the  rco:istrar 
to  approve   condition-   of   -ale   i-    not    exhausted   1)>- 
the  .'ipMidxal  of  the  condition-  of  an  auction  -ale,  and 

that  a'pii^;''''  -•''''  '"•'■'^  '"'  '"•"'''  •■^'"'■.'^■"i-  ^^''1'  "  '" 
f;;v,,r  of  a  piircha-er  all  tin  I'i-lit-  he  w.Kild  have 
,,l,I:,ine(l  l.v  purc',a-e  :it   the  -.ale  l.y  ;iiicUoli. 

1,1  lelaul'  ot'  i-eilemplioii  or  -ale  the  ordei'  ol 
f,;,vc|o-Ure  -o,-.  A  certi'icatc  of  title  1-  i-ued  to 
the  in.Tl!zai;e(',  and  "ewi'x  -Ui'h  old' f  of  f(^reclo>un- 
,l,i<ler  the  iK.nd  of  the  di-trici  rr._i-tiar  and  eiitefcd 
in  I  he  re-ii<trv  >hall  ha^ .-  the  elTect  .A  ve-tmii  in  the 
inorma-ee  or  hi-  iran-leree  the  land  mentioned  m 
Mi.'hTpidei.  free  from  all  riiiht  and  .'(luity  of  redeinj)- 
,i,„,  ,„,  ,he  p:,r;  of  the  owner,  mortiia-i<.i  or  mcuni- 
1,,..,,,,.,,,.,  or  of  aii\-  per-on  (  laimini'.  throii-h  or  under 
hint  ^uhx'.uent  to  the  morl-a-ie  or  incunil'ranc.j. 
and  such  inortua^ee,  incimilMancee  or  tran-leree  -hall 
upon  such  ent'v  hein-j;  made  Ik    ijeemed  •,  tran-lere«' 


'-J  14  .s.  ('   \{.  1.  rcvcismti 
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of  th'-  l;m(l,  ;iii(l  hccoiiH'  ihc  owik  i'  liicrcof  and  Ix- 
ciifitlcd  to  Kccixc  ;i  ccrtifM'.-itc  of  title  lor  tlic  >;iiiic" 
(Mail.  Ill;  Sa>k.  <i;;  iM.  'I'lic  AcK  t  liiis  seem  to  pih^ 
up  clause  upon  claii-c  loft if\  iim  iiie  po>itioii  of  the 
niort-ai'ee  under  a  ccrlilicate  of  title  >(>  ohtaincd, 
and  utteiiv  e\l  inunisliinu  any  riuhis  by  reason  only 
III  the  relat  ioii-liip  t  heretot'ore  e\i>tiiiL:'  of  inortu;aii(ir 
and  inortua-ee.  liider  a  foi'eelo>iii(.  okjci-  ^riinted 
liy  the  court  there  is  no  doiihi  liiit  that  the  juris- 
fliction  e\i>r(l  to  ojien  up  the  foreclosure,  cN-en  aft(M- 
the  i>>ue  of  a  certilicate  of  title. 

"An  ('lr(iii)n  on  the  piirt  of  the  mortKaiice,  thrn  fore,  to  iii- 
\()kc  that  jini-diri ion  involved  iii'irssarily  :i  rijclit  to  ndc'dn  on 
Ili('|<:irt  oi  tlMinoriji:i-or.  'I'lic  mortKiiKor  could  not  in\okctlic 
juri.-diction  ot  tln'  courts  witli  ropcct  to  foreclosure  without 
acccjitinK  that  jurixlict ion  in  full,  involvifiu'  llic  niortj;a«or's 
n.ulit  of  redemption  in  accordance  with  the  ordin.arv  jiractrc."  ind 
rules  oi  the  court."'" 

In  IliiriHs  y.  /liiird,^-^  Per<lu(\  J.,  reopened  ;i  fore- 
closure under  t  he  Aei ,  .--aNinii;: 

_  "The  foreclosure  ])roc(-e(linii:--  uhicli  are  conducted  li.v  ilic 
drstrict  rcfii.Mrar  in  the  cas,.  of  l.-md-^  whiii,  h.ave  l,ccn  l.rou.rht 
under  the  oiierations  of  tlie  .\,  t,  camio!  l,c  con-idend  a^  ImTu"- 
more  hnidin-;  hetwecn  niori-rat^or  and  niortgafjcc  Ihaii  a  decico 
or  order  of  forcdo.^ure  made  liy  the  court," 

')Ut  the  learned  jud-e  had  not  ;it  that  time  |.ef<ire 
luni  the  decision  in  C<i)ii/)h,//  v.  Haiti:  ,.f  .\,,r  Smdh 
^\ni<s,'-  and  in  Wi/liaNts  v.  /!,>.,■:''  the'  ,-iine  judo,e 
stated  in  ivu.aid  to  his  former  deei>ion  : 

"1  ,am  con-cious  now  after  havinii  the  oi)portuiiii v  oi 
JMTiisii.ir :,  full  ,-,.|,ort  ofCowphrll  v.  /;,/„/,■  „f  Xnr  S,,:,!',  \\'nk^ 
•••lid  of  compannur  thcstatuu-,  tl,,t  I  cxpn -~cd  nn>clf  too 
\M<lcy  m  regard  lo  the  power  of  the  court  te  ,,|„.n  ^fitutorv 
lorcclosnre--."  • 

I.I  Willinm^  V.  lin.r  the  plainfilT  hroimht  an  action 
for  r.deniption  after  an  .uder  lor  loreeio.^i.re  under 
Ilie  Acl  .and  the  i.-Mie  of  eeiM  ideate  of  title.      "" 

;-  ir,//,,„»^  V.  /?,.A  u  s.  i:  n.  i  ,i>avi,.s,  .i...  at  p,^,-  7. 

'  '  !■«  M.iii.  I,.  I{.  lt)_'.  I    "    '■ 

"-  I  I  .\   (  ■.  !'IJ,  :itnnuiim  If.  X.  S.  W   IV,  •'s.', 
'"'  l:t.M:,ii.  L.  li.,  at  pajjc  .-,',«).  ■ 


lie  case 
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\\;i-  (Hie   where  ;;.llliit  leilly   lllnlel-  tlie  ei  |ui|  ;i!  )|c  juris- 

ilictidti  of  the  court  '  in  e,i~e  o|' ;iim. Id  system  inort- 
■^•AU.<-  llie  I'oreel.i-iire  Wdiild  li,i\e  lieeii  feopeiiod. 
I  poll  the  coii-tfiKlioii  of  the  -tatiite  ;i!i(|  ihe  eUVct 
t:i\(ii  to  -iieli  order  nf  foreclosure,  the  artioii  was 
di-tni— ed  l.y  the  lri;d  judue.  who  \\;i-  upheld  l»y  the 
('oiut  of  Appc'il  ill  Mniiiiolij.  I  .1  ih;it  court"  was 
re\'ersed  hy  tjie  Supieine  ( 'ouit  of  ( 'auada,  which 
:i!lo\\id  the  tiioi-tLi;mor  to  r((leetii.  'I"he  (lecisi,,ii  in 
the  ^upr-eiiie  ('oufl  of  (';inad;i.  howcxcr.  turned  .,n 
tlie  then  HIM  ion  iL't;  of  the  M  anil  (.li;i  Act    which  read: 

"Xotliiiii:  ((iiilaiiitd  ill  tliis  Act  sliall  take  auav  or  al'i'cct 
the  jiiriMlirtioii  of  any  coiiipclciit  court  on  the  ^loui'id  of  frauii 
or  o\cr  contracts  for  t lie  >alc  or  other  (ii-po-ition  of  lainl  or  nv,-v 
C'(|\iitalilc  iiitcrots  therein  Oi  over  inortLMKcs.  Nor  -hall  anv- 
tl.inu  <ontainc(l  in  this  Act  affect  the  ri^ht  of  the  mortuajicc  to 
forci  lose  or  sell  throiiKh  any  competent  court  which  rinht  it  is 
heiiiiy  declarou  may  he  exercised  in  such  conn." 

The  decision  in  the  Supreme  ( 'ourt  turned  on  tiie 
uoi-ds  "orover  inortuaiic-."'  'I'heC  'ourt  of  Appeal  in 
Alanitolia  had  treated  the-e  word-  a-<  praeticallv 
addin,!:;  notliinii  to  the  Act.  Section  l_'(i  of  tli<'  Mani- 
tol)a  Act  has  lieen  repealed  liy  Statutes  ]!»11.  c.  l'), 
§7,  and  it  would  appear  tnerefore  that  the  decision 
ol  the  ( 'oiu't  of  Appeal  ill  Manitolia  is  now  ^ood  law 
for  Manit.'tia    and  for  Saslatcliewan.  where  >eciion 

I  of  1  he  Act  does  not  contain  ttiese  words. 

ihis  concliisidn  is  foni.'ied  by  the  decision  in 
/■'■/mV  \-.  Ii'nJr  rl>nii.'  '  where  the  iliuh  (ourt  of  Alis- 
'i';ili;i  lield  that  a  siatutor\-  foreclosure  could  not 
'"■  I'eopened.  (li'iiliths,  .).,  delivei'inu  the  judu;- 
.'iieiit  of  the  majority  of  the  coiu'f  said: 

"In  our  opinion  tlir  title  of  Ihi'  inort!i;iKce,  when  so  n  nis- 
icn.l  ;i>  proprietoi',  is  aii.-ohitc  luul  iniiiiip(  .nhahlc  (■\(v|it"'oii 
the  grouiul  of  fraud." 

'"  CaniiMl  V.  llolyUmil.  7  (  h.  !).  ICt,. 

"'  ■*,■*  ^Z'-  ^    ''>:ivics,  ,1.)  at  )niiii'  ,S,  ililiimldn,  J.)  at  paco   I."),  (.\tmli.i, 

J.,  Willi  « liniii  till.  Chief  Justice  anil  Uirouaril  J.,  eoncurrcd)  at  i):inc'4 

"•  1  ('    I,    1{.  stit.  1    >-        • 
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In  re  Pnmnr  r>  nmnn  nf  liuililimj  .[■•<-'<'iciiition^''' 
was  ("xprcssly  ()\('MiiI«'(1.  In  that  case  it  had  hrcii 
licld  that  ••  siatu!(ti'>-  toicclosurc  coiilil  he  reopened, 
Madden.  ( ".  •!..  saxinti: 

"It  was  ar>iuc(!  tliat  the  i)rincii)l<' as  to  a  foreclosure  ticinji 
reopened  was  a  creature  of  the  court  of  e(|uity,  and  if  the  former 
state  of  thinji's  existed  it  would  lie  dilTerent,  liut  that  where  you 
have  a  statute  of  tliis  kind  deciarinj;  that  tliis  is  an  al»ohite 
estate,  tiieii  e(|uiiy  !i:  d  iio  ri^ht  to  intervene.  But  the  ]ii  iiieii)les 
of  eijuity  are  jjart  of  tiie  tieneral  hiw  of  the  land,  and  unle>s  the 
Act  of  i'arUaineiit  showeil  charly  that  it  intended  that  as  to 
hind  liroutilit  luider  its  operation  the  ordinary  eciuitalile  ])rin- 
ciph's  siiould  not  apply,  it  would  he  wronii  tit  raise  sucli  a  new 
position  hetWeen  the  parties." 

Whih'  tills  statement  of  the  law  is  incontestable, 
the  restilt  of  /•'////.'  \-.  h'(>h<  rtsnn  was  that  just  such  a 
ch^ir  intention  to  exclude  e(|uital)le  principles  was 
evident  in  t  his  ease. 

.\s  to  the  etVect  of  a  fofcclosure  in  the  courts. 
ill  Ciiliiiiiiil  I  iin  shiii  lit  Coin  ptuiij  \ .  Kiiifi.''^  Mc(iuire, 
( '.  .!..  in  the  Supfeine  ( "otu't  of  tlie  Northwest 
'reiiitoiies.  li;id  exjiressed  the  opinion  as  an  nhihr 
that  a  foi-eclo-ui'e  pursuant  to  order  of  the  court 
coii'd  not  lie  opeiie(l  up.  Ill  view  of  what  was  said 
in  W il/iiiiiis  V.  liii.r.  sujini.  this  cannot  he  said  to  he 
■rood  hiw.'" 


(I      I'.ufcriiiit    i  111(1    I'ns.^isshiH    mill    /.id.snni    I'm j}i  rl jl. 

The  iiLilii  of  the  niortiiaiice  to  enter  into  p( )s.><{'.>^- 
sion  and  ni:iki  i(  a-es  of  the  property  indepeiidentK' 
of  the  pioeeeilinL;  lliroiitih  service  of  notice  as  pre- 
scrit)e«l,  auihori/ed  hy  the  Torreiis  .\ct>.  has  ah'eady 
heen  ciui-^idei'ed.  nini  paiie  'J'.IS.  hotll  as  resiai'ds  the 
practice  and  the  \:\\\  .  A-  no  (|Uestion>  in  regard  to 
the  .--tatutorx'  powi  i-  of  eiiieiin^  into  pii->e--.ioii  and 

"■  25  V.  r,.  U  77:  In  //.  i'n.l:  \.  HnlnrhnH.  llici'uiirt  sImIciI  that  it  <'(ni- 
currcij  in  .nnl  lcillciu<'i|  Cnniilull  v.  Jiiiiil:  nf  A'l '/■  Smitli  W'nh  ^.  11  \. 
C.  lit-'. 

1"  5  Tirr    !..    \{   :;7! 

"'  (\ptiitiaii'  I  lie  Trniaik-,  "''</'  ,  nl  WciiiKin'.  ('.  .1.,  ill  liitliiinls  v.  Ttioniji- 
soii,  IS  W    I,    1{    17M. 
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leasing  have  hern  the  suhjvct  of  iTjioitcd  decisions, 
it  is  not  necessary  at  this  point  to  do  more  than  reFer 
the  reader  l):<ck  to  tliat  (hscn<sion 

5  41.  TACKING  AND  CONSOLIDATION. 

Tiie  eciuilahie  doctrine  of  tacking  lias  Ihmmi 
abolislieil  and  all  ins! iiunents  take  piiority  the  one 
over  the  other  accordinti  to  the  date  of  their  regis- 
tration."" In  retiaid  to  consolidation  as  between  the 
two  original  parties  there  seems  no  reason  why  the 
doctrine  should  he  aholislied,  htit  any  i-ights  which 
might  he  so  accii.ired  as  against  third  i);u'ties  relyinr; 
on  the  register  an  excluded. 

j  42.  INCIDENTAL  RIGHTS  AND  REMEDIES. 
;i.  Acceleration. 

There  are  in  the  .\cts  a  nunii)er  of  covenants 
and  i)owers  ])i-o\ided  which  while  hearing  no  special 
relation  to  the  statiitoiv  mortgage,  as  such,  are 
referred  to  here  merel>"  because  they  ai'c  contained 
in  1  he  .\ct>. 

In  case  of  default  and  the  whole  principal  and 
inlere-t  thei'eby  becomitig  due  and  payable  by  reason 
of  an  acceleration  clause  in  the  moitgage.  the  mort- 
gagee may,  notwithstanding  an\'  p!d\i-ioi!--  to  the 
contrary,  neiform  such  a  covenant  or  pay  such 
arrears  as  nia\'  be  m  default  under  the  mortgage,  and 
siiall  thereupon  be  relie\-ed  from  the  conse(iuence 
thereof.'''  This  sect  dn  is  applicalile  in  Manitoba 
to  all  mortgages  whether  rc'iistered  under  'I'/n  Itml 
Prdjiirlij  Act  or  under  the  old  system,  .\hithers.  .)., 
in  XiitidiHil  Tiiisl  ( 'mil  iinii  fi  \ .  ('(iiii  jiiii  U }''-  ^Mi.\  that: 

"ll  wuul'l  lir  ililliriill  III  :i--i;iii  .'I  i(';i-iili  \\\\\  :i  liKirl j;:iy,(ir' 
under  one  ^y>tcm  siiouiil  lie  iiititltil  to  rclicl'  a}i;nii~l  an  acccl- 
crntioii  clau.-c  and  a  niortnafioi'  under  the  otlicr  >yf-tfin  not  so 

rntitlrd." 

""  /i'mm.s  v.  h<iiiM:)ni,,2^.  L.  R.  12.'i. 

"'  Man.  117;   Sask.  iW  (10). 

'«  XatioiKil  Tnial  Co.  v.  CainjihiU.  17  Man.  I.    H.  ."s7,  7  W  .  I..  H.  7:A. 
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On  the  (itli(r  liand.  in  Mdini/or  v.  /I(  nislreii,^^'^ 
Brown,.!.,  in  Saskatchcwitn.  instead  of  cxtcndin'.i  the 
Ixiicfifial  ()])('rati()n  of  ihc  sanio  section  in  the  ^a.s- 
kat'-hcwan  Act,  limited  it  to  castas  where  ])r()eeedinjj;s 
were  taken  luidcf  tlie  prcAi^idii.-  of  Tin  Lnhd  Titles 
Arl,  on  a  ground  eciually  axailahle  tnuh f  lli(>  Mani- 
loha  Act,  namely,  tliat  the  section  iiame>  the  re.uis- 
trar  of  hind  titU's  as  the  pei-^dii  who  shaH  tax  costs. 
It  is  siiltmitted  that  the  intef|)fetati(in  of  the  Mani- 
tol)a  court  is  more  consonant  with  the  prineiph'  of 
construction  of  reme(hal  .-tatntes. 

1j.  Insurance  Against  Hail. 

Ill  Saskatchewan  only,  iheic  i>  iinpHed  a  cove- 
nant that  the  nmi'tiia.uee  may  in  ccriaiti  circum- 
stances in.-urc  a,t:aiiist  hail    >ecii()n!l2). 

r.  Covenant  to  Repair. 

In  Saskatchewan  only,  there  is  im])lie(l  a^;ainst 
the  niortuaiior  remainiiiii,  in  possession  a  covenant 
that  he  will  rei)air.  .and  that  the  iuoit'iaLvee  tnay  enter 
upon  the  land  to  view  the  >t ate  of  repair  ^  --cct ion  Kt'J). 

j  43.  MORTGAGE  OF  MORTGAGE. 
In  Saskatchewan,  aiid  Maniloha,  provision  is 
also  made  for  the  mortjiaj^'e  of  a  mortua^c  in  the  samt' 
form  as  a  mortjiajie  of  land  adapted  to  sift  the  cir- 
cumstances (see  loiin  \o.  I'ii.  While  this  form 
is  not  sp(n-i!ically  prescribed  in  llu>  Saskatchewan 
Act,  it  is  to  he  assumed  the  saiin  form  wdiild  be 
used.  The  mort,iia.u;ee  of  a  mort.siatie  has  all  the  riiihts 
of  the  ori.dnal  niortjia^ee  upon  default  in  the  ori<iinal 
niortsajie  (Man.  102;  Sa.^k.  98(4).  and  on  ihe  olher 
hand  is  entitled  to  treai  the  original  mortga<i;c  itself 

as  the  moi't.iiaiicdproijcrty  and  pi(-umal>]y  on  default 
;..  jA,,<;(i.,,i  ),.  ..,,11  *i,,.   .,,,^.,. 

'"  'JD  W,  L.    U.  (•)!:;.     liul  Nv  ]V,.-,h  ni  Tn,yl  Co.  v,  I'onham,  2  \\  .  \\ .  H. 
2\t7. 
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T 


ic   iii-tninii'iit    culN'd 


■inoittiaiic      iiiHicr   tin 


th 


Acts  is  tliat  wliic'h  is  us(  vlicii  tiic  land  is  iiitciuhMl 
to  he  cliar^i-d  lur  the  purpose  of  securing;:  a  debt  or 
loan.  For  charj;in<;-  the  huid  un-  oihcr  purposes  a 
sliiilitly  difTcrcnl  form  of  iiistrunicnl  <-nlli  d  '"incuiu- 

:!io    inter- 
pictation  clau-c  a  iiiortua^c  is  dclnicd  to  nican  "an\' 


l)raiic(""    i>    pr(;\id('d    by    the    Act. 


charge  on  land  for  the  purjxjse  of  secau'lni;;  a  debt  or 
loan,"  luit  it  was  at  one  tini(^  customary  to  use  the 
incuniiji'ance  form   \er.\"  fre(|Uentiy   for  tlie  jiurpose 


of  securinfi  a  mere  debt.  This.  lio\\c\er,  has  I'ce). 
held  to  be  an  improper  use  of  the  incumbrance  form 
and  the  re<;i>trar  is  entitled  to  refuse  ni;istration 
of  such    a    puiported    infaunbrance.'"    and   the  law 


as  so 


l.'iid  down  has  been  put  info  a  statuior\-  enac 


meiit  in  .'Saskatchewan,  in  >ect ion 


ST  (2).     It  is  to  b 


presuine(l.   ho\ve\er,   that    althoutih   >uch   an   instru- 
ment   would    not    i)e    a    rciiistei-alile    instrument,    it 


(a-eates  an  eiiuitable  mortiiiajie"'  and  may  be  made 
the  urouiid  of  a  caveat . 

The  statutory  form  of  incumbrance  ditTers  from 
the  mortiiatic  in  that  it  doe.-;  not  contain  a  co\-enant 

from    tli'.t    difference,    no 


for    payment,    but    asid( 

fiU'ther  differences  may  be  <iathere(l  fi'om    the  lan- 

al  of  the 


ji,ua,tie  of  the  statutes  tluniselve 


peru^ 


sections  dealinii  with  moi1^aji(~s  and  incumbi-anc(^ 
di.scloses  the  fact  that  tiie  remedies  \mder  the  two 
instruments   are   substant;all\-    idcaitical.     The   pro- 


visions o 


<('( 


tion    IDS,   M 


uiitot)a.    coiilcrritm'  on    ;i 


first  mortiiajice  the  same  lights  and  renu  du  s  as  lie 
would  lia\-e  bei-n  entitled  to  if  the  leual  estate  had 
heeti  \('-~ted  in  him,  <lo  not  extend  lo  an  iiK'unibrance, 
indicating-,  as  indeed  does  the  statutory  form  of  the 
instrument  itself,  that  tlu^  iiuaimbrance  is  to  be 
treated     in     case     of     dif'erence    as     more     strictly 

'"  III'  Runielu  Co.  and  H,(]istmr  of  Saskntuon  L.  R.  D..  17  W.  I,.  It.  Itln 

(>;isk.  full  court '. 
'♦*  Sawytr  Masscij  v.  Wdil'Ull,  li  I'lrr.  L.  H.  -t-"'. 


"<8 


i 
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utialojiou-  1(1  ;iii  ('(|iiit;ilili'  innil^a^c  liy  way  of 
charge  onl.v'  lathci'  ihan  U>  a  iiioHiiaiic  of  thr  Ic^al 
estate.  l')\-  a  [xciiliarity  of  tlic  Saskatchewan  Act 
the  stalnlory  |ii(ie("('(liiiii<  for  sale  or  foreclosure  are 
made  apiilicalile  api)arenily  to  iiiori liases  or  iii- 
cuinl)raiiees.  hut  in  the  additional  words  inserted  in 
those  proxi-ioiis.  wiiieli  do  not  a])pear  in  tlie  Main- 
loha  j)i(i\i>ions.  \iz.,  tiiat  such  renuMhes  shall  l)e 
pursuant  to  an\  covenani  in  the  instrument,  the 
mort^a^ieonlx'  i>  icf erred  to  and  not  the  incuml)rance. 
Headinii  the  >ectioii-,  ho\\c\cr.  as  a  \\h(»le  there  is 
no  rea>ona!)l(' (loulit  Inn  tliat  t  he.-e  proxisions  for  sale 
and  foreclo>ure  will  extend  al.-o  to  an  iiicumhrance, 
if  there  l)e  a  coNcnaiit  for  t  hat  |)ur pose  therein. 

;i  45.  DISCHARGE  OF  MORTGAGE. 
:i.   In  General. 

A  inoitiiai'.c  i>  di>charucd  in  Alanitolia  i)y  an 
i/i>ti-unieiit  of  di.-chariie  in  I'oi'm  14  (section  104), 
acci)iiipanied  by  the  certificate  of  chartie,  if  any,  or 
proof  of  it>  loss,  and  also  liy  t he  mortiiatic  or  proof  of 
it-  lo><;  and  in  Saskatchewan  and  Alherta  by  a 
receipt  executed  ;in(l  attested  as  an  ordinary  in- 
strumen;.  accom|ianie(l  hy  the  o!'i<i;inal  mort^ajie 
iSask.  \)\:  Alta.  (i:>i  or  ])roof  of  its  joss,  and  in 
Alherta,  also,  hy  the  certilicate  of  chartie  issued,  if 
an\-.  or  proof  of  its  loss  '.\lta.  71).  In  practice  the 
discliariie  loini  is  u>ed  in  Saskatchewan  and  Alherta 
in  th(>  >aine  tiiamiei'  a>  in  Manitoba. 


1'    In  Alberta  and   Saskatchewan. 

Ill  Saskatcjiew ;in  and  .\lberta  a  nioi  t.u;a}2;e 
may  l)e  dischai;j:ed  b\  the  certilicate  of  a  jud^e 
showing  that  proof  ha- been  made  to  his  .satisfaction 
of  the  payment  of  .all  oi'  pai't  of  the  moneys.  This 
I'ertilicale  i-  UMiaiix  obtained  ( .r  ninh'.  and  in 
acc(-rdance  with  the  General  practice  under  the  Act 
there  is  no  doubt   that,  e\cii  did  the  jiarlies  ai)pear, 
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wlicfc  the  (plot i(iti>  III iilcr  cDii-idi ■ration  a I'f  ('(111 I (■>!<■( i 
(ir  iii\(il\('il.  an  applicaiidii  iiiidri-  t  hi-  prox'isiuii  would 
iiui  'ir  ciitcrtaiiHMl. 

It  is  also  providiMl  in  Sa>kalcli('\\aii  that  uhcica 
iHorttiaiior  is  cntith'd  to  fcilccni.  h"  >hall  ha\('  power 
to  I'cqiiifc  the  niortiiaucc,  in-lead  ot'  di-chai'^iii)i  the 
liiort,tiau,c  to  lfan>i'er  to  a  t  hifd  pai't  \'  ■  -ectioii  W.i  (  10). 

r    Absence  of  Mortgagor  from  Province. 

In  t  he  ea-e  of  1  he  al  )sen('e  ( i|'  I  hi'  inoi't  i:aLio)'  trotll 
the  p!'o\  lice,  pro\  i>ioii  i<  made  in  .\Ianitol)a  for 
pa>nienl  to  the  pfo\in<'ial  ti'ea-iifer  isertion  IKii, 
and  in  ."^askatelieuan  >eelioii  '.Ki  7i  and  .MheHa 
(section  ('>')>.  fof  pa\inent  to  a  i»ank  on  the  oi'de;-  of 
a  jildiie.  and  in  eithei-  ea-e  fof  llie  etitfv  of  the  certi- 
ficate of  payment  with  t  he -a  me  effect  as  a  dischai'iic. 


1 


CA\.\i)i \\  r(U!i!i:\>  s^NTK^! 

LKASES 


A  lease  uiulcr  llir  'I'orivns  system  nerd  iiol  he  |>y 
deed,  tlierel)y  exiiihitinj?  the  j^eneral  leiirlcncv  of  the 
Ten-ens  Acts  to  j-ive  statutory  etTect  to  equitahlc 
rules,  hut  otherwise  does  not  differ  in  esscnee,  as 
does  a  niort«i;a,ne,  from  the  corresponding  instrument 
U'lder  the  .ucneral  law.  If  the  h'asc  he  for  a  term  of 
three  years  or  under,  it  need  not  eonform  to  the 
forms  in  tlie  .\et-,'  ;ind  if  th.-re  is  aetual  oecu- 
pation  (jf  the  land  un^k'r  such  a  lease  the  ceilificate 
of  title  will  he  iniphedly  suhject  thereto  nolwith- 
standinu;  the  same  he  nol  i-euistered.-  hut  in  ease  of 
a  lease  for  a  tei'in  of  o\-er  three  years  the  rej::isf ration 
makes  the  iease  effective.''  ( "onsiderahle  latitude  is 
allowed  as  to  the  form  of  the  document.'  Cei'iain 
covenants  are  implied  hy  the  Acts  on  the  part  of  the 
lessee  and  on  the  part  of  the  lessor.'  These  may  he 
read  into  a  lease  i)urportinji-  to  !»■  made  .uider  the 
Act,  even  thouoh  not  re<>istered.  and  tor  a  term  less 
than  three  years."  The  h-ssee  covenants  that  he  will 
I'ay  the  rent  reserved  and  all  rativs  and  taxes  which 
may  he  payahle  in  respect  (, 
<lurin^    the  continuance  of  i 


tlif  demised  property 
'"his  latter 


lease 


covenant  IS  cojitrary  to  the  aetual  pra-tice  in  perhaps 
the  majority   of    cases,   and    should,    therefore,    he 


ne^afived  unless  the  less, 
saddle    himself    with 

covenants  to  keep  ;,,,, 


^ee  s  special 
the    taxes, 
yii'kl  up  the 


aiireement  is  to 
The  lessee  alsfi 
)ropcrty  in  good 


'  M.in.  1«;    Siisli.  SI;    .\!i:i   r,\ 

".Man.70((li;   S:isk(iO(.l);    .M.a.  «  (,n. 

■•  .Shore  v.  Grien,  G  Man.  L.  R.  ;J2l>, 

*  Shore  V.  Green,  xiijim 

•Man.  01,05:   Siisk.  S2,  S3;    .\|ia  ,5.-,  .50 

'  TtljLr  Bms.  V.  FUhir,  10  \\.  J„  i{.  .ki'o 
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uiid  trii;iiitaMr  iv| ):i',i'.  Tlicre  is,  by  ihr  ucncial  hiw, 
iini)lic(l  ill  :ill  leases,  a  stipulation  that  the  tenant 
will  use  the  demised  i)reini<e<  mi  a  tenanthke  nuiimer.' 
There  is  implied  a  powc  r  on  the  p;irt  dt'  the  lessor  to 
entci-  aiiil  \ii\v  the  state  of  repair  and  to  serve  upon 
the  lessee  a  notice  in  writintr  of  any  d(>fe('t,  n^cpiirinji 
the  tenant  within  a  na-onahlc  time  to  rejiair  the 
same  so  far  as  the  tenant  i<  liound  >o  to  do;  and  furtlui', 
a  pi^wer  that  in  case  the  rent  or  any  part  thereof  he 
in  arrears  for  two  inontlis,  or  default  he  made  in  the 
covenants  and  continued  for  two  months,  or  in  ca>v' 
the  repairs  are  not  made  accordinti  to  the  notice,  the 
lessor  may  enter  upon  and  take  possession  of  the 
demised  premi-cs.  I  pon  jirixif  to  th  ■  district 
rcffistrar  of  lawful  ciiii'v  and  recoNc  ry  of  possession, 
tlie  rejiistrai-  shall  treat  tiie  lease  as  at  an  end/  The 
provisions  in  tlii<  retiard  in  Sa-^katchewan  and 
Allieria  differ  in  a  \-ery  material  point  fioiii  that  in 
.\IaMit(^iia,  that  's  l>y  the  in>ertion  afti  i'  the  words 
■"re-entry  and  reco\cry  of  possession"  (tl  the  words 
"by  u  lej^al  proceedinti."  in  id  Tiicha-  (iml  Annour,'^ 
the  lessor,  !>>■  hi^  liailiff,  ])eaceal>l\-  enteii  d  on  t  he  land 
and  took  possession  and  -ubmitted  eviilence  of  such 
takinji  j^ossession  to  the  registrar.  The  re,i:;istrar 
thereupon  cancelled  the  lease  and  the  lessee  took  a 
petition  from  this  action  to  a  judtic,  who  referred  it 
to  the  fu  1  court.  Th(>  full  court  directed  the  reiiis- 
trar  to  restore  to  the  retiister  the  memorandum  of 
the  lease,  on  the  uiround  that  the  simple  ad  (»f  takinj,^ 
possession  on  the  part  of  the  lessor  by  his  bailiff  was 
not  a  lej>;al  proceeding  within  the  meanini^  of  the 
section.     Leual  proceedinjj;  means 

"any  civil  ur  ciiiniiial  i)roi'LTilin<^  ov  iiKpiiiy  in  whicli  cvidonce 
is  or  may  he  p;ivcn." 

'  Wo<;(if:ilI,  I.Mn.llc^nl  and  Tciuint,  ITlli  l,.l  ,  pujic  Oli'J. 
»  Mail.  ".10;   Sastc.Sl;   Alta.  57. 
»  1  W.  L.  11.  ii'Jl. 
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Tlif  cniii-t  t'urtiiri'  threw  mit  ;i  >uui:c>t ion.  which 
would  lie  (viually  in  [xiini  in  .M;inii(ili;i  wiici'c  llicsc 
\\<ii'(l>  (III  not  occu!'.  Il;ir\('y.  .1..  dclix cfinii  tlif 
jii(l,i:incni  111'  till'  couit,  >;ii(l: 

■  riir  conscciMciirc-;  of  tile  ic^i-trar's  act  jjoiiit  also  to  the 
coiiclu-iiiii  that  I'ariianii'iit  cduKI  not  iia\c  iiitciiilcd  to  pcniut 
the  cancellation  oi"  the  lease  on  the  hare  taking  possession  jier- 
liaps  witliont  the  kiiowledpc  oC  the  lessees.  I'or  many  years  the 
courts  ha\e  relieved  atrainst  the  consequences  of  forfeiture  for 
noniierforiiiatiec  of  (OMn.iut-,  .md  |)articularl>-  the  co\en:mt 
to  pay  rent,  hut  in  the  |ir<~(  iit  case,  how  couhl  the  le->ee, 
assuniint;  that  he  had  tlie  rij!;ht  to  relief,  ohtaiii  redress  and 
repossess  himself  of  the  i)roi>ert.v?  His  lease  lieinri  cancelled  and 
his  e-tate  in  the  land  iieiuK  detirmined.  he  is  prohii>ited  liv  sec- 
tion 1(12  (of  The  Land  Titles  Ad  IS!)',,  see  Sask.  13(1)  from  main- 
taining an  acti()!i  for  ejectment,  without  which  h.e  could  not 
regain  possession  :iiiaiii-l  a  re-i-tinir  lr--or." 

It  is  also  |)i(ui(lcd  ill  .Mhcfta  and  Saskatcdicwaii 
that  a  liiiht  for  the  lessee  to  piurhase  the  land  thcicin 
(lesciihed  may  he  stipulated  in  the  insti'iiinent ,  and 
in  case  the  lessee  |ia.\s  the  piu'cha>e  money  stipidated 
and  othefwise  observes  his  covenants  expi-i-ssed  and 
implied  in  the  insinuncnt,  the  lessof  shall  he  hound 
to  execute  a  tfaiist'er  to  such  lessci-  of  the  land  and  to 
perform  all  neccssar.v  acts  jjrescrihed  i'or  the  ptu-poso 
of  traiisferrinti  the  land  to  the  purcduiser. 

Ill  S(.  (lirnid'ni  \.  I{eneiiidt,^°  an  (^xecutor  had 
given  su(  h  an  option  under  a  lease.  An  action  was 
hn)iie;hi  l.y  one  of  the  heneliciarics  interested  in  the 
estate  askiiiii-  that  th(>  option  clause  he  declared  null 
and  \iiid.  It  was  jxiinted  out  thai  an  executor  can- 
not ui\e  ail  option,"  and  that,  therefore,  indepen- 
(lentl\  of  the  I'tTect  of  the  Act.  the  plaintiff  was 
entitled  to  sucei'd.  Mi.  .lu^tice  Stuart  cousider'ed 
the  sectiiiii  of  tj.e  .\<  t  makinii;  an  (^\(>ciitor  the 
ahsolute  (iwner  ol  the  land  for  the  purpose  of  rejiis- 
tered  deaiiniis.  and  iidd  that,  as  the  option  would 
ha\'e  heen  in\alid  in  t  lie  luitids  of  the  les.^ee  up  to  the 

"'  12  U  .  L.  It.  lli't. 

"  OcaiKir  SUiiiii:<l,ii)  lunt  S<in'yi:tioH  Co.  v.  Suthcrhcrri/,  Hi  C'h.  I).  Jort. 
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moment  of  rcjiistratioii,  tlic  lessee  could  not  hy  regis- 
tration of  his  lease  m;ike  that  which  was  l)efore 
void,  vahd  and  hindinj;-  in  his  favor.  An  (>\aetly 
similar  state  of  farts  has  been  eon-i<|(  red  hy  the 
Full  rniirt  of  Aew  Zealand  in  F' Is  \.  h'niHfhs,^- 
whieh  eourt  came  to  the  eonli'ary  opinion.  They 
held  tliat  the  ritiht  to  purchase  \\;i-  jtait  of  the  l(>ase, 
and  tiie  ittiistration  of  the  lease  is  the  re^i.-^tration 
of  (•\(i\-  liiiht  ^i  en  hy  it.  and  that  the  court  was  not 
(-nforcin^  a  hrcach  of  trust,  hut  an  indefeasible  Ie;>;al 
ri^ht  lawfully  created  in  the  plaint iffs.  and  this  ca.se 
was  .approNcd  hy  the  same  court  sul)se(iUL'ntly  in 
Ilorm  w  llornc}^ 

"2t)N.  z.  F,.  ];.  C.  X  i-.iU. 
"  20  N.  v..  h.  R.  C   A.  VZu?. 
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§46.  PURPOSE  AND  CLASSES. 

!!  47.  CAVEATS  AGAINST  BRINGING  LAND  UNDER  THE 

SYSTEM. 
§48.  CAVEATS  BY  REGISTRAR. 

4  49.  CAVEATS    BY  THIRD  PARTIES  AGAINST    SUBSE- 
QUENT DEALINGS. 
a.  Persons  Who  May  Caveat. 
I'.  Form  and  Contents  of  Caveat. 
c.  Cessation  of  the  Caveat. 

[Ij  r>\  \\M\\[\  (>!■  CArsi..-^. 

(2)  i.Msi:  ur  11  mi:. 

(.3)  N'iiK  i;  1',^    i;i;(.!-ri;Ai:  and  i.ai'si: 

riii;i;i;\i'i"i.i;. 
(4)  .\t<||(  i;  i;^-  ANY   i'i:i;-n\. 
(.'>)  sr.M.MoNS    \n  1>1S(  II  mm;!:  CAVI'A'!'. 

(a)  In  (itturul. 

(h)    Tcrlniiral  Ohjirtiaus. 

(<•)   Olijcctioiis  on    llii    M,  ril--. 
(«•>)  WITilDi: AW  \l,  l',V  CW  i:\IOR. 
il.  Second  Caveat. 
' .  Effect  of  Caveat. 
vD  Sl"M.MAi:\'. 

(2)  i:iii;(  i'  (i\  <  i.Ai\!  maim;  1111:1:1:1:,. 

(3)  KEFKCT  AS  ACAIX-T    I  HUM)  I'i:i!S(»NS. 

(4i  !ncii)i:>;t.\i.  1:11  1:'  is  ni-  cw  i:\'r. 


>^  4G    PURPOSE  AND  CLASSES. 

'llie  cuvcat  i.-<  aii  iii^tiumcnt  peculiar  to  the 
Torron.^^  system  of  reti"b.trati(iii,  or  at  least  to  a  system 
of  resist r;iii<,n  ni  iJUcs.  As  already  explained,  tiu> 
seheiiie  of  liie  Arts  i-  to  reeoiiiiize  only  reiiistered 
interests  in  jantl,  hnt  ii  is  c(iually  us  impossible  to 
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cuiiiiutj  all  iuicrcsts  in  land  to  re^^istcn  li  inti'rr"^t3  as 
it  was,  under  the  old  system,  to  confine  all  estates  in 

I.iml  t<»  the  lii;;d  c-tatr.  Wli'ilc  it  is  true  tliat  tlic 
Acl.->  >Ialr  that  no  insti'unicnt  until  re<;istercd  .shall 
he  ciTeciual  to  pass  any  interest  therein  as  against  a 
bona  Jidi  transferee,  or  except  as  aj^ainst  the  i)arties 
thereto,  and  only  certain  instrutnents  can  ]>e  reu.s- 
tered.  iie\ crt heless  the  coui'ls  a<lniinisterinji;  eijuitx' 
recdiini/e  that  "(■(jiiiiaMr  iiitcrots  and  estates  can 
he  created  ami  will  aiis(  i)y  iinplicatiim  in  these 
lanils.  just  ;i>  in  the  ca-e  ot  lands  that  have  not  l)een 

broUtiht     under    tlie     Act.     ;Uld     tiie    eoUMs    of    ('([uit)- 

actinti  upon  the  registered  ov.uei-  //-  jn  r^nii'ini  will 
still  reeo'^nize  and  'X^\Q  cl'fect  to  tin  in."'  \o\v. 
where  there  \\a>  no  system  of  reti'ist ration  at  all,  such 
c(iuitah!e  riti'hts  nien'l\'  -tuod  their  ehanee  as  s"rh 
under  the  rules  of  ('((uity.  and  where  tiicre  wa-^  a 
.sy.-leiii  el'  r( 'j.i~i  rat  ion  of  dcecl-it  w.i-.  ie  addition. 
Senerall.x'  po>>il»le  to  i-eiii.ster  the  a(iu:d  iiistrunKMit 
raisin)^  the  e(|uit>,  hut  luider  I  lie  'I'oireus  Acts,  the 
only  instruments  ca])al»li'  ol  ariual  i'eiii<tration  are 
.1  feu  simitle  in-i  ruiiient -^  passinfi  a  rej^istei'ed  estate 
or  et'feeiiim  a  resist I'red  ehariie  on  land.  In  an  early 
Austi'alian  case'  it  was  held  t  hat  no  othei-  instruments 
were  efi'eciual  hetwccn  the  p;u"  ies  or  enl'orceahle 
either  at  law  or  in  eciuity.  hut  t'oi'tun;itel\'  i  his  view  of 
the  Acts  has  not  hc-en  .iicnerally  ado])t(  .!,  as  it  would 
beimpossihle  to  conliiKMlealinjis  in  and  di-po-iiions  of 
land  to  the  narrow  limits  (jf  rejiisterahle  instruments 
and  the  Acts  themselves  now  impliedly  recojinize 
that  such  unre,i!;istered  instruments  do  have  some 
eiTcct.  On  the  other  hand,  tiie  bond  jUle  purchaser 
from  the  registered  owner,  even  with  notice  not 
amounting  to   fra\id,   <iains  ahsolut<>   i)rot(v'tion   l)y 

'  H;iiii,  J.,  in  Ri  Massrii  anil  (iili.^Dii,  7  Mini.  I.  H.,  at  p.agc  ISO,  tii)i)rovc<l 
Wilkie  V.  Jdltit,  2  Tfrr.  I^.  U.,  .MoOuiro,  J.,  at  page  143,  who.io  roadons 
were  iTitirrly  rijrht;  2!)  S.  C.  R.,  at  pap'  'JSS. 

•  Lange  v.  liuwot'll,  7  S  A.  li.  1,  ovurriilol  Culhhtrlson  r.  Swnn,  11 
S.  A.  R.  102. 
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registration.  To  tako  a  middle  course,  as  it  were, 
between  i)ra('tieally  nuUityin.u;  unrefiist<>red  or  un- 
registerahle  institiineiits  on  llie  one  hand,  and,  on 
the  other,  permitting  tiieir  actual  registration  and 
thus  destroying  the  simplieity  and  workability^  ot 
the  system,  the  eaveat  was  devised,  with  what  effect 
it  is  the  purpose  of  this  chapter  to  elucidate. 
Caveats  are  of  three  sorts: 
(1)  Caveats    against     briiiginu-    land    under    the 

system, 
(ii)  Caveats  iiled  liy  the  reuistrar. 
(iii)    Caveats  b\   ihiitl  i)arties  :igain-t  -ubsc(iuent 
dcaliiiiis. 

^47    CAVEATS  AGAINST  BRINGING  LAND   UNDER  THE 

SYSTEM. 

The  practice  in  regaid  to  th(\<e  necessarily 
•  lilTcrs  in  Miniiiol'.a  from  that  in  the  other  juris- 
dictions, foi'  the  ri'axm  thai,  in  Manilob:i,  if  Land 
is  not  und'.'i'  tiic  new  system  it  ma>-  be  dealt  witli 
luider  tiie  old  system,  while  in  the  other  jurisdictions 
if  land  is  not  imder  the  Act<,  it  m;iy  not  be  dealt  with 
at  all  until  binugln  under.  It  i-  iherei'ore  stillicient 
in  Saskatchewan  and  Albeita  and  the  D'tniinion  to 
hie  a  caveat  in  the  ordinarx  \\a>-  in  iln'  only  registry 
office  oxistinii,  e\-en  though  tiieiv  be  no  registrations 
under  the  .\cts.  'I"he  caveator  has  the  a.ssurance 
lliat  liefore  the  land  can  l)e  dealt  with  on  the  register, 
that  is  to  say,  at  aU,  the  caveat  nuist  be  disi»osed  of. 
The  claim  of  a  caveator  iii  these  latter  iurisdi<-t  ioiis, 
thus  to  hie  a  caveat  i>rior  to  any  certificate  of  title 
for  the  land  liaving  been  issued,  raises  the  (|Ui'>tion 
as  to  whether  an\-  land  l)efor(>  the  issue  of  certilicale 
of  liilc  c;in  be  -;iid  in  be  undei'  tlie  system,  and 
wiu  lh(  !•.  tlierefore.  I  lie  r"gislrar  i>  justified  in  cioU(i- 
ing  the  tith;  tosuch  land  f)rdearmgwith  it  in  any  way, 
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even  to  the  extent  t  filinti  a  caveat.  In  Re  Khhhuj:' 
tlie  rei)()i-t  sliows  tlial  this  cont-'i'tion  was  raised, 
hut  wiiilc  in  that  c.-is;'  the  registration  of  tli(>  caveat 
lorlndden.  it  was  distinctly  based 


■lore  i);itent  wa 


on  the  |)n)hil)ition  aiii.inst  the  inortiiaire  of  ;i  home- 
stead l)ef(M-e  tlie  i-,-ue  of  patent,  and  not  on  the 
f;en(>ra!  <!:round  above  su^<iested.  The  Acts  them- 
selves, however,  recomiize  th(>  ))ronriet>-  of  iihni>;  a 
caveat  l)efore  the  i>-ue  of  any  cerl ihcate  of  title.'  and 
as  the  filintiof  the  cavi'at  is  not  actually  dealini;-  with 
land,   but    rather  a    restiietion    upon   dcaliny;,  there 


~ceius     no     o 


un( 


bjcction     ni    ]>ruiciplc    to    such    linn 


I  eertainlv  where  there  is  no  otliei-  i)o» 


11)1 


litv  of 


reii'istration.  the  pi-oteciion  of  the  public  demands  it. 
I'nder  the  law.  prior  to  'I'ln  T<  rrlli>ri(  .<  Ii'm!  I'mjx  rlij 
All    oi    ism;,    instruments    affectinji'   land,    whether 

tented  oi'  not.  mitiht  iia\-e  Ikm'Ii  i'eiiisti'i-e(l 

jlut    in    Manitoba,  wherr   if    land   ha-   not   been 

lunlariU-  brouidit    undn-  ihc  Act   it    ma>    be  dealt 


lia 


Vo 

with  under  the  old  system,  to 


new  svstem  asiam^l   la 


e\('r  collie  un( 


le  a  caveat  under  the 
lid  which  miiihl    or  misiht    not 


Icr  the  operation  of  that  ->>iem  \\dnld 
l)e  meanin,!.;less.  and  iliere  is.  theretore.  special  pro- 
\-ision  for  tlie  iihtiL;:  of  ca\cats  aiia'nst  briniiini:  land 
■.\-lein   when  an  ;!pplical  ion   for  the 


under   '  lie   new 


purpoM- 


has    lieeii    actuall\-    made 


^uch    a    caveat 


ma\' 
li 


be  filed  u 


poM  a.  par 


immii  aware  m  aii\' 


an  a|)i 


iV  .havinti:  an  adNcrse  interest 
manner  of  the  f;  -t  that  such 
_  _)li('ati<»n  i-  beinii  made,  but  is  ordinarily  the 
Hrst  ste])  taken  by  a  party  liavinir  an  interest  atlverse 
to  that  of  the  applicant  when  such  party  has  b^^en 
notilied  by  the  rciiistrar  piu'-uanl  to  section  I  !  of  the 
Manitol^a  Act. 


i  he    persons    w  ho    may    tiu 


a    ca^■eat    aiiumst 


onniiiim  land  iiiidi 


r  the  new  s\siem  in  M.aniioba  are 


1 


•J  Siisk.  L.  H.  Hi".    !^i".  also,  \m«c  :J7(>. 


'  S.'i.-k.  1 


.\ii;i.  Ml;   Doni.  i:>;5 
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tho-anir  ]-)crs()ii>  nsinr.y  file  a  caveat  a^aii-st  dealinss 
with  registered  land;  tliat  is  to  say,  any  person 
elainiini:;  an  estate  or  interest  in  the  laniL  'rhes(> 
words  will  lie  inor(-  fully  discussed  uost  ]rd'^v  'MV.i. 
A  caveat  afiain^t  hrinjiinji  lan.d  under  the  Act,  unlike 
the  ordinary  ca\-eat  ajiainst  dealintis.  operates  as  an 
injunction,  and  the  district  rettistrar  after  the  receipt 
of  the  caveat  shall  not  l)rin<i;  the  land  under  \\\v  new 
system  until  such  caveat  has  been  disposed  of  (section 
128).  ]^ut  tlioiVLih  more  effective  than  th(>  caveat 
ajiainst  dealiiiiis  in  this  respect,  its  ellicacy  is  much 
less  in  the  fact  that  it  automatically  lapses  at  the 
ex])iration  of  a  month  fiom  tiie  lilint;  tliereof,  unless 
th.e  person  by  whom  or  on  whose  behalf  it  !ias  been 
lodjj;ed  shall,  within  that  time,  liave  tiled  with  the 
district  registrar  e\  idence  that  he  has  taken  i)ro- 
ceedinus  in  court  to  establish  Jiis  title  to  the  land  or 
his  ritiht  as  set  out  in  such  caxcat  (section  I2!)). 
After  the  lapse  of  the  ca\(  at  Inrbiddinii  the  bi'in^inji 
of  land  tmder  Tin  Tra )!.•<[(  r  of  /jind  Slutnlis  in  \  ic- 
toria.  it  was  held  that  the  court  or  a  judiie  had  no 
power  t(i  make  .an  order  restraininir  tlie  registrar  from 
brinjiinv;  lln'  land  under  the  Act,'  but  such  time 
limitation  i  introduced  for  tlii'benelit  of  the  caveat(>e 
and  may  be  \\;ii\cd  l)y  him."  The  i)rocee(lin,iis  to 
cstablisli  the  claim  in  the  ca\c;it  ma>-  be  taken  either 
miller  Schrdule  b  (section  Jib  or  by  statement  of 
claim  follo\M'd  by  the  filing-  of  a  lis  /undois  (section 
\\'>).  'i'lii  caveat  and  pi-nceediniis  iJKreunder  (1(>- 
))end  for  their  existence^  on  the  contiiuied  existcmce 
of  tlie  application  i)m'suant  to  which  the\-  are  filed, 
and  upiii  I  lie  witlidrawal  of  such  appiicaiion  the 
(!avea1  and  proceedinus  taken  thetcundiT  cease  to 
have  any  eifect,  ami  do  not  operate  so  as  to  n^strain 
the  rejiistrar  from  biiniiimi  the  latid  comi)rised  in 
the  ai)iilication  eiudcr  the  Act  if  a  xcond  application 


"  /•>  rnri,  Ai/iwiii,  t  \ .  1.  i;,  iM 

'  Wilaon  v,  Mrln'os}!,  0:i  L  .1.  I',  C.  10,  ( IbiJj.  A  C.  t.'!). 
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hoiiKidcfor  that  purjio 


And  vvlicrc.  ])Uisu;int  ton 


t'livcat ,  writ  was  issued  and  an  order  lor  security  made 
and  coinpliance  tlierewitli  defaulteil  in,  an  appli- 
cation to  remove  tlie  caveal  was  <iranted  by  the  Full 
( "ourt  (if  \ictoria,  Australia,  which  stated  that  it 
niijiiit  do  (itherwi<e.  hut  onl.\-  in  \  er\-  special  circinn- 
Ktanccs,  if  some  fraud  or  ojipressiun  were  shown.' 
Tlio  proceedings  l)ased  upon  a  caveat  a,^ainst  brin<i- 
in<2;  land  under  th(>  new  system  have  lieen  discu>sed. 
mill  pa,ii,e  77. 

§  48.  CAVEATS  BY  REGISTRAR. 

Such  a  form  of  caxcat  is  provided  for  in  Mani- 
toba and  .\ll>erta  only:  and.it  may  be  added,  in  all  the 
Au.stralian    jurisdictions.     The    jurisdiction    of    the 


rosi.'^trnr  t 


o  file  caxcal 


is  ores 


('ril)( 


(I  bv  sec 


tion  49  (a) 


Manitoba  and  section    100  Alberta.     liven  for  ihc 


])urposes  pro.s( 


'ribe(l   bv   these  sectioe..-   liie   rcii'istrar 


will    exercise    his   jurisdiction    cautious 


In    New 


Zealand,  where  a  caveat  wa: 

d  1 


hied 


l)\-  the  retiistrar 


because  an  action  had  been  !)rou;:;ht  caUm^  in  (pies- 
tion   the 

l)rotect 


title  (»f   the   reiiistered  owner,   in   order   to 

he  a.ssurance  fuml  in  case  the  land  ,ti;ot  irito 

the  hands  of  ln»i(i  fuii   purchasers,  the  court  refused 
to  discuss  the  rights  of  th(>  claimants  and  the  caveat 
ras  struck  ol'f.     Hichinond,  J.,  said: 


w 


'Ti 


assuniiici 


fund  iiui-t  take  its  chiuico.     It  is  contrary 


to  the  whole  spirit  and  policy  of  tlusc  Acts,  as  I  road  Ihcm,  to 
allow  traii.-fcrs  hy  the  rc(iistcr(<'  owner  to  he  inhibited  upon  a 
mere  (inio  timrt  "of  the  district  rcKi-trar  or  lii'^  ofHcial  supe- 
rior."'f' 

On  the  other  liand,  wher(\  before  tlie  Ili^h  Court  of 
Australia,  on  appeal  from  tin'  Sui)reme  Court  of 
New  h?outh  Wales,  the  (iuesti(tn  w;is  as  to  the  pro- 
tecting of  the  riiihts  of  a  municipality  in  certain 
lands  under  which  they  had  ac(iuired  a  statutory 


'(!(ij[tni:i  \.  MiJ.iiK'jIi 


IS  W.  X.  (X.  S.  W.)  2-il. 


•  In  r,  MrSawjhUm,  (VMVM  V.  L.  H.  :i9S. 
'•  Re  Tiixnir,  5  X.  Z.  L.  H.  S   C"„  lOJ. 
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risilit  t(i  coiislnu't  uas  works  and  lay  pijios,  it  was 
lii'ld,  t'dlldwiiiii  M innCipnl  ('oinicil  af  Si/diKi/  v. 
Yoiwi/.^^  that  tliis  'SAvc  the  inuiiicipalilx"  in  (|U('stii)ii 
no  interest  in  the  hind  suiHcienI  to  (lunht'x'  theiii  to 
fill-  a  caveat .  hiit  ( )'( 'onnor,  J.,  said: 

"Tlir  rciii-irar,  il'  In'  is  nf  opinion  lli:il  ilirrcwas  a  liij^h- 
way  or  roail  (iidicMtcd  [iroiicrly,  and  tliat  the  apiilicant  ha.- 
takcn  a  >trp  wliich  niiirlit  put  tlic  municipality  and  other  person^ 
who  wi-ii  lo  ii-i'  the  i'o:i.l  iii  a  ihtliciiliy  liv  the  i-su('(.)l'  a  cirli- 
ticati'.  lia-  ijoucr  under  section  12  to  enter  a  caveat  immediately 
on  the  i->ue  of  llie  eertifieato  of  title. "'-' 

A  ca\e;it  liled  i)y  the  (hsti'ict  I'ciiisl  rai'  (hx-  lud  hipse 
after  tlie  exjiii'iit ion  of  notice  as  |)ro\ided  in  the  case 
of  a  caveat  fih'd  li\'  a  i)riv;ite  pei'.-'on,  luit  otd>'  upon 
special  procee(iiiie>  foj-  ihe  purpose,  taivcn  in  .Mani- 
toba upon  noiice  of  motion  i.s(>('tion  Mli  and  in 
Alliert;i  by  oiiiiinat iiiu  siinunons  (section  !)()».  .\or 
i<  the  (h-!riiM  reiiistrai'  li;il>le  for  filitiLi'  or  continuine' 
anyc;i\e;it  wMuiL.uil.     .M.....  ','■)'>:    .\lla.lll>. 

'I'he  |)re>ent  sections  of  the  ."Saskatchewan  .\ct. 
numhei's  Uil  and  177.  wliich  ha\(  no  counlerpait  in 
the  Alliei'ia  and  Manitolia  Act-,  were  taken  I'roin 
subsection  1(1  of  t  h<'  general  sect  ion  proxiihiiLi  foi  nnd 
rehitine  to  caveat.-s  in  Thi  Jjuat  Tith.s  Ait  1SU4. 
section  '.>!)  readint;": 

"The  judire.  on  application  for  tli.at  purpose,  on  iieti.ilf  of 
any  person  who  is  under  the  disai)ility  of  infancy,  lun.aey,  un- 
.souiidiiess  u\  mind  or  ai)seti('c  from  tiie  Territories,  may.  iiy 
order  directed  !o  the  registrar,  jjiohiliit  the  traii'^fer  of  or  deal- 
inif  with  any  land  helonuinK  to  such  iierson.  and  tiie  de.alinu: 
with  any  l.md  in  any  c.a>e  in  whicli  ii  a]>pears  to  him  that  an 
eiTor  has  'j.in  niade  liy  mi-de-cription  of  such  land  or  other- 
wise in  any  certiiicate  of  title  or  other  instrument,  or  lor  tiie 
l)reventioii  ol'  any  improper  dealing." 

Tliei-e  v.is  no  cav(>at  by  llie  realist lar  pro\  ided  for 
in  thai  Act.  Ill  the  new  .\lberta  .\ci  of  pHHi  that 
subsection   did   not    appeal',    but    the   caxeat    by    the 

"  (I SOS)  A.  c.  lor. 

"  Muniriiial  Disln'rt  of  Comonl  v.  To/lv.  3  ('.  L.  1{.  (Ml;  sec  12  (ci  nl  tlic 
Niw  South  Wales  Art  IdOO  is  alrimst  i.lcnti<"il  witli  1<)  (c)  Maiutol):!. 
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n'<i;istrar  was  iiUroduccd.  coj)!!'!!  iirohatjly  from 
MaiiitDha.  Srcfiotis  Kil  and  17'.)  '  the  Saskut- 
(•howaii  Act.  ill  \i(\v  of  sections  4  a'  1  l")!).  without 
.some  exphuialioii  appear  somewhat  as  siirphisa,ii<'. 
It  is  sutiiiiittcd  that  it  is  the  intention  of  thes(> 
roxide   an   ca-x'   iiKlliiid    \\iici-fl)\-   anv 

li. 


sections   to    11 


person  intcrotcd    in  tiic  widot  -ctisc  of  that  woi'i 
or    tiie    reiiistrar    hiniscH',     tiia>-    ohtain    an     order, 
under  circuni.-taiH'cs  uhcir  in   Manituhu  or  Alhcrta 


lie    reiiistrar.   ( 


■ither  on    apphcalioii    or  ol    liis  own 


motion,  would  lilc  a  caxcat 


t 


i  49.  CAVEATS   BY   THIRD    PARTIES  AGAINST  SUBSE- 
QUENT DEALINGS. 

;i.  Persons  Who  May  Caveat. 

Tlie  pi'(i\  i>ion-  of  all  the  jiiri>dift ion>  follow 
in  a  <ien(  ral  \\a\'  much  tiie  same  line-  in  ri'uard  to 
these  ca\-eals.  in  Manitoba  and  Altxrta  the  caNca- 
tor  may  eaxcai  imt  nuly  ;iLi,ain>t  land  Imt  auain-^t 
any  mort'.i:a^e  or  incaimhraiicc.  In  Saskatchewan 
and  the  Dominion  the  power  to  caxeat  i-  eonlliu'd 
to  personsclaimimian  inlere-t  inlaml.  In  Maniloha. 
the  words  descripti\'e  of  per>oiis  who  may  lile  caxcats 
are  licneral.  that  is  tn  saw  an\'  per<on  elaimiiiii  "an 
estate  or  intere-i  in  hand"  -eciioii  l:')!).  I  ndei'the 
Ontario  Act  the  power  lo  caution,  a-^  it  i<  calhd 
there,  is  extended  to  "iu\y  person  interested  in  any 
way  in  aii\-  land.'"  This  |)lira-(>.  which  is  .sul)stan- 
tiaily  identical  with  the  one  adopted  in  the  Saskat- 
chewan and  Alherla  Acts,  is  widei-  than  ■■(•laimin.ti 
an  iiitei'cst  in  land."  Whatever  (lealin.u-  ^ives  a 
valid  claim  to  call  for  or  recei\-e  a  conveyance  of 
land  is  an  interest  within  the  sco|)e  of  the  statute.'^ 
In  Miinicipnl  Dislrii-i  \ .  Colo',  in  Australia.  miU'. 
wherein  a  mu!iicipalit>"  claimed  certain  land  a>  a 
street,  it  was  held  that  it  had  no  such  interesi  in  tlie 
land  as  eiiliiied  ii  io  eiilcr  a  caveat  incrciy  because  it 


I 


^ 
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had  tilt-' f':ir(>,  ediiinil  .-iinl  tiiniiauctiiciit  of  the  road, 
or  bccauso  of  the  p^wir  to  coii.-iiuct  ^as  works 
and  la\-  pipes  tliroiiiih  the  strcois.  ("r  on  the  ground 
liiai  a  ri)ilit  of  ])ulili('  passi.jic  is  an  casoiuMit. 

"The  iiitcntiiiii  nt"  t'h"  I,c!zi>l:iliir.  ni  u-iiiji:  llu'  word 
'interest'  was  tli.it  uniy  a  |hi--iiii  Ikinihu'  ur  claiiiiiiiii  to  liavc 
sonic  Icfial  or  f(|\iilalili'  iiiti  roi  in  the  laml  partakiiiu  of  tlii> 
character  of  an  estate  or  of  an  ciinita  i  •  claim  ii|M)n  tlir  iaiiil. 
can  lie  a  caveator."'' 

The  most  iin])ortaiit  {'ascs  on  tlic  di\idint;'  line  arc 
those  toucliinu,  the  (lUesiion  of  I  he  riiiht  to  (He  a 
caveat  luider  in-ti'iinients  containini:'  covenants 
rostrictinii  tlieuseof  LukL  'l"hc  effect  of  these  cove- 
nants as  running!;  with  the  hiinh  and  heinc-  of  tlie 
nature  of  an  iniefc-l  ni  the  kiikL  has  iih.'eady  lucn 
(Usciisscd  iiu/lv  pa.iii'  2Ui.  and  it  nia\'  he  slated  t!iat 
the  practice  in  all  th(>  .iin-is(hctions.  whether  in  .Mani- 
toba, where  the  p(  rson  whi>  makes  the  ca\'eat  i.>  one 
"claiinini:'  an  interest,"  or  in  the  other  jiuiscHctions, 
where  theca\'eafor  need  only  "claim  to  he  interested." 
has  been  to  allo\\  the  iilin,:.!:  of  caveats  |)rolectin,ii 
rights  Under  such  instruments.  The  .\usii,ilian 
cases  to  the  contrary  have  not  been  followed,  c.  <;.  A'.i 
pdiif  Johnsim.^  w  here  a  caveat  under  a  covenant  to 
jtraid  a  riiiht  of  \va.\"  was  i-eino\'eil  on  the  lii'ound  that 
tlie  deed  conveyed  only  an  easement  m  ,iiros.~  which 
was  a  mere  personal  riiiht,  not  assinimldi.;  ShipJcs 
V.  Corhi/,'''  where  a  c()\-eiiant  in  a  moi'tiiaue  not  to 
])urchase  alcoholic  liiiuors  toi-  sale  on  lh(>  premises 
from  any  other  brewer  than  the  plaintiff  company 
was  held  not  to  entith^  the  plaintiffs  to  protect  their 
rijiht  by  a  caveat;  W'dfilln  rri/  \.  (lillHii,^'  when*  a 
covenant  not  to  carry  on  a  l)usiness  in  the  jiarticular 

"  Tkrneii  v.  l.nxin,,,  M  N".  .s.  \\  1,.  l;.  .;(is,  nf.Triiijr  I.)  •^,r|.,,n  24  ol 
llio  New  South  Wales  .Vet.  (Quoted  with  apiuoval  in  Municipal 
Disfrirt  nf  Ctinninl  v  C(il,-!<,  ."u/ini,  action  "Jl  reads:  'Wiiy  person 
tmvinii  or  el:'.i!!!ini:  an  iiiteres!  in  anv  lii.il  snav  !(.'l"e  a  oavoat   etc  " 

'-  r,  \\.  \\.  and  .\'|{.  r,r,.  ' 

"  lit  N.  '/..  I,,  i;    .-.17. 
'"  .T  Tiw.  L.  n.  7. 
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:if.: 


loofilitv  and  not  to  Id  certain  st;il)l('s  on  fortain  land. 


was  purely  pei'soiial  an( 


1  would  not  run  with  the  land 


or  entitle  the  edxcnantee  to  enter  a  ea\'eai  ai:anist 
ili'a!iiiL'>:  A'.r  />"//'  dravcs,^^  where  the  riuhi  ot  a 
lessee  to  ajiplv  to  the  supreme  couil  to  he  I'elieved 
t'roni  forfeiture  of  a  lease  was  held  not  \i>  \<r  a  lietie- 
fieial   intei'e-t    in    land   uhieh   e<iuld   lie   prutrctcd   ii>' 


caveat , 


T 


(  anadian    reL:i.-trars    have    acted    on 


'•the  liroad  piinciple,  which  apjx'ars  to  soveiii  so 
many  decidrd  ca>es,  of  pres(T\inu:  i'iLi,hts  in  land 
which  has  been  hroutiht  under  the  system  as  m  uly 
as  possible  hy  analoiiA'  to  ritihts  which  would  i  \i>t 
in  the  >anie  land  if  held  under  the  ,u,eneral  law."''-* 

A  ca\e;M  nia>'  he  liled  I'V  a  ci,'<(ui  qU(  triisf  cxcn 
upon  an  unwritten  trust.  Thus,  a  wife,  allejiinji  that 
her  hushand  had  in\'e>ted  her  money  held  upon 
trusts  not  committed  to  writinij;  in  the  jjurchase  of 
land,  lias  :i  ri^ht  to  enter  a  caveat  to  pi'otect  her  in- 
terests. th(>  court  saying: 

"I  think  tlio  caveat  is  riirlitly  lodircti.  I  :ini  of  opinion  th:it 
ccstiii-f  <iiic  tnt.sttnt  hii\i'  11  TV^ht  lo  caveat  witii  a  vi<  \v  to  pio- 
trctinj;  their  interests."-" 

And  an  e(|uital)le  mortsajice  by  deposit  of  title  dcH'ds 
has  a  claim  on  which  to  lile  a  caveat  "'  and  likewise 


m    the  i)roce('(l 


<ii 


a  person  ha\in,L;'  an  miere 
sale  of  l.uid,--'  and  a  person  claiiuiim  under  twenty 
years'  adxcrse  ])os.scssion.'-'  In  /''/n  v.  hnuirh  s,-^  it 
was  suiiticsted  1)>'  the  IliiLli  ('mnt  of  New  Zealand 
that  a  mere  oplion  would  nni  entitle  the  holder 
th.ereof  to  lile  a  caveat,  hut  the  same  court  suhse- 
tiuently,  in  MoiUind  v.  Hah  a  and  Sattii  rvilli,-'  <lecided 


1 


>^l 


H< 


N.  Z.  Gaz.  I..  11.  31S. 


«i;,  paiJr 


s():i. 


"  ly.Mlicliilall  V.  Mhah/hill.  .'!  N.  '/..  I,.  !!.  S.  C.  391. 
-•  \e,il  V.  A.himf!,  4  X.  /.  I..  1{.  S.  C.  177. 


»/«  T<-  liirlfil.l,  1-2  N.  Z.  L.  II. 


I'.tti. 


lini/il  V.  .il(irj(,rl,u,>;  1  N.  '/..  L   It.  .s.  C.  'Ml 


2i\X.7..  I,.  U  C.  .\.,at  I 


•  lii: 


V  I  lull  11  tiivfftl  olaiiiicd  under 


ptioii  was  ;is.^uiimm1  as  unoljjcction.ihic  in  Fallis  v.  BaUhnsar,  2  \\  . 
W.  1!.  i:!J. 
:i()N.  Z.  L.  R.  C.  A.  'JOl. 
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that  ail  (iptidii  wdiild  p;i--  .-Ml  iiitcfrsf  in  ili(>  land 
siifficicii!  Ill  IdUiid  a  caveat  upon,  follow inu;  London 
(ukI  South  W'isUni  Rdilirfii/  Coni/xin!/  v.  (lomm."'' 

In  ilir  (•as(>  of  rostricti\c  coxcnnnts  in  Manitoba 
tlic  Ic.iiislaturc  has  itself,  in  a  manner,  ajjpi'o'.ccl  the 
filinji;  of  sticli  agreements  l)y  way  of  caveat  hy  such 
sections  as  IIKKS.  c.  ')2,  §  7.  alteiinii,  hy  legislative 
autlioi'ily  theeftect  of  ceitnin  aureenienls  theretofore 
filed  l)y  way  of  caveat,  and  thus  assuininj^  the  pro- 
priety and  effect  i\('nes-  of  the  lilinii'. 

As  to  I  he  ri  til  It  of  a  credit  oi'  having:  a  claim  under 
I'A  I'lliz.  e. ."),  loset  a>ide  a  ceitilicateof  title  iti  the  name 
of  a  ref>;is(ereil  owner,  to  lile  a  c:i\(;ti  lo  protect  such 
rijiiit.  Dujias.  .1..  at  the  trial  in  Mdnitdc  v.  Si/ndirat 
Li/niiiHi/si .-'  intimated  that  in  his  \iew  the  creditor 
had  Mich  riiiht.  idiiiLiton.  .1..  in  the  Supreme  Court 
of  ( 'anada.  dissented  from  this  \iew.-'  The  latter 
view  would  seem  to  he  su])poi-ted  hy  the  I'ull  Court 
of  JJritish  Co]uml)ia  in  PkI:  \.  Sun  Lij)  A.s.surdnce 
Co.,-'-'  where  Duff.  J.,  said : 

"The  crccliiors  *  *  *  lind  a  stnlutory  rimht  to  invoke 
l)y  appropriate  procccdiiiiis  a  jiulirial  dcclaratiou  of  tln"  facts 
whicli  tli<  provision^  of  VA  KHz.  c.  ').  made  void  <ih  initio  the 
coiivcyaiK.'  from  the  debtor  to  his  wife.  The  statutory  rlRht 
was  ncitticr  an  unroKistercd  title  nor  ,iu  unregistered  interest 
nor  an  unnf;istere<I  (ii>po-itioii." 

In  Saskatchewan,  owi'iu  to  the  ])eculiar  wordinji; 
of  .section  12.")  o/  the  pre^eyit  Act.  th(>  power  to  caveat 
is  held  lo  !)(>  confined  to  persons  claiminji  under  an 
in.-irument  in  writinji,  according-  to  a  j)racticc  as 
established  l.y  a  (hrision  of  the  ma.stcr  of  titles  on 
a  i)etition  from  a  rejiistrar.'"  He  there  point(>cl  out 
that  ()f  the  specihc  documents  under  which  it  is 
provided  that  a  person  may  file  a  caveat  the 
most  <icneral  is  "any  uiu'e^istered  instnunetd." 
«2(>  ("i.  n.  .-(;■.'. 

''.S....  M\  S.  C.  U.  1V)1,  :it  rui;;c  J.jo. 

2»  31)  S.  r.  K.,  at  pup.  27.5. 

"11  H.  C.  H   21.-). 

'"  Rv  Oslad's  Citratt,  M.-istor  of  Titlo.^,  Sask.,  Sth  Novpmbcr,  I'M). 
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lii-~t  fuiiiciil .  accortliim  ti)  llic  iiitci't>rctatiiui  srction. 
does  not  CM  cud  to  aii>  ilnciiiiicut^  Itiit  tlidsc  in  u  filiiiti'. 
The  spc'citic  omif  I'laiidii  i>t'  in-tanccs  under  which 
a  jXTson  may  file  a  caveat  (section  I'J."))  is  lollowc*!  hy 
the  woi'ds  "or  otherwise."  hiil  it  was  held  tliat 
these  \\iird<  "oi-  ot  hcrw  i>e"  wcic  citiicr  (Jns(I(ih 
iltncrifi  with  the  pfcceiHiiy;  einiineration  so  as  to  l)e 
coiilincd  to  insiniinenl-  in  writing,  oi-  icfcrred  to  the 
words  ininiediatel\'  in'cccdinu..  >o  that  in  th"  hitter 
case,  iliat  part  ot'  the  -cction  in  i(iie-tion  -lioiihl  read 
■"imdcr  an  execution  where  tlie  execution  creditor 
seeks  to  atTe<'t  hinil  in  wliich  the  execution  del)tor  is 
interested  lieiieticiall> .  liut  tlie  title  to  which  is 
rejiistored  in  the  name  ot'  some  other  person  or  the 
title  to  which  is  I'cjiistered  otherwise."  Prima  farif 
it  would  api)ear  that  the  title  to  ajiy  land  is  either 
resist ered  in  t  he  name  ol  ;(n>'  liivcn  ])er>on  or  is  not  so 
rejijistercd.  and  that  therefore  such  an  emuneration 
is  so  unnecessary  as  to  he  meaninjiless,  but  the 
Full  ( "otu't  (tf  Saskatchewan  has,  in  effect,  ap- 
proNcil  of  this  latter  interpretation  of  the  words 
"or  otherwix'."  That  was  in  a  case  where  land  was 
re<;istered  in  tlu  name  of  Prudent  (iuiiicre;  the 
execution  under  which  the  caveatoi  claimed  was 
aiiainst  .lames  (iear,  in  fact  the  same  pc^rson.  New- 
lands,  ,r.,  d(Tiverin,ii;  the  judgment  of  the  court  said: 

"Now  thi<  land  \va-  not,  strictly  speaking,  rcpistcrod  in  the 
name  of  .some  otlicr  ))erson,  l)ut  as  far  as  the  land  titles  oHice 
was  eon"erne(l.  it  was  renistered  in  the  name  of  '.-ome  other 
[lerson,' as  they  could  not  reco<tnize  these  two  names  as  helonjr- 
inji  to  one  and  the  same  Jierson.  and,  thenfore.  as  to  the  (execu- 
tion ajrainst  .lames  dear,  the  land  which  was  registered  in  the 
name  of  Prudent  (iuiiicre.  was  registered  in  the  name  of  some 
other  person.  Resides,  the  words  'or  otherwise'  must  he 
siiven  some  meaning,  so  that  if  in  this  ease  the  land  was  not 
;u'tuallv  recistenil  in  the  name  of  some  other  oerson,  it  seems  to 


nie  that  these  \\i 
where  the  execut 


•xtend  t\\v  right  to  file  a  caveat  to  eases 


ion  ( 


rcditor  is  interested  in 


an( 


1  the  title  t( 


wh 


ich  is  registered  othi^rwise  than  in  the  name  of  some  otli^ 
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piTsoii,  wliirh  would  iiiakc  the  i)rovi>ion  applicatilt-  to  tlii>  caM\ 
iimi  Kivc  the  ( laar  Scott  Coiiipaiiy  llir  ri^lit  to  lllc  tliis  ravrut."" 
The  laiimiajic  of  \\  ri  more  ( '.  J.,   in   !!•    Wnrk 
('<!!'( (it,  as  I'oIIdws:'- 

"Tlif  (■xpn--i(m  in  soction  13G  of  the  Act  of  1900  tliat  'any 
person  cluiniinsi  to  lie  intcrcstal  in  the  land  may  iodfif  a  caveat 
witli  tlie  rey;istrar'  is  not  governed  \>y  section  79.  'I'lie  wonl 
'ciairainn'  «ives  this  section  a  wider  sijjnilicance  and  I  appre- 
hend that  it  is  <j()od.  therefore,  to  enaMe  any  per.-on  claiminn 
a  lieneticial  intere-t  of  any  .-ort  to  lodne  his  caveat  so  as  to  i)re- 
vent  the  land  luinir  di-i)o-ed  of.  " 

can  l)C  taken  t<»  he  siihjcct  lo  the  liliiit;i!  i<ili  midif 
(li.sctissioii,  and  a|)i>:ii(  nl  1>  ,  t Ik  rcforc,  in  Saskat- 
clicwan  a  {'laiin  siieli  as  undci-  a  vcnddi's  lien  or  an 
(Mpiiiaiilc  niortiiaiic  l)y  way  of  deposit  of  ccitilicatc 
of  litlc  witlioiit  written  nieinorandnin.  or,  as  were 
the  fact-  in  tlie  I'a-e  decided  hy  the  master  of  titles. 
aiili,  a  claim  1>\'  tlie  prior  reiiistcred  owner  that  the 
])r('seiit  registered  owner  liad  obtained  tln'  hind 
i'randiiieii!  ly  and  without  eon^iih'rat  ion,  are  not 
<;roimds  for  lilimi;  a  ea\'eat  in  Saskatchewan.  With 
referi'iiee  to  tliis  re-ult,  it  may  he  pointed  out  th;il  iii 
the  All-!  lalian  and  in  the  other  Canadian  jin'i- 
dictions  no  such  restriction  lias  been  established.  It 
will  he  observed  that  in  the  Manitoba  Act  (section 
lliO),  the  lan^'uai;e  is  u;cneral.  In  the  Albrrt.a  Act 
isection  S4),  the  laniiuatie  corroponds  very  closely  to 
that  (jf  the  Saskatchewan  .\ct  ^section  IM')).  but  the 
addition  of  the  word  "howsoever"  after  "otherwi.se" 
seems  (oiinlieate that  tl rewords  "or otherwise" are  not 
to  be  restiicted  in  their  meaiiiiiii:  in  the  manner  which 
is  lield  to  be  the  case  in  Saskatchewan,  '  in  77/c 
Tcrriltn-ii .•<  Rtiil  Pnipi  rhf  Act  ISS'i,  the  words  were: 

'"Any  person  claiiniiifj;  to  he  intcrestid  under  any  will, 
settlement  or  trust  deed,  or  any  instrument  of  transfer  or 
tran.-niis>ion,  or  under  any  unrejiistered  instrument,  or  otlier- 
wise  howsoever,  in  ;iny  land  may  lodjic  a  caveat,  etc.' 

''  (•'imr  SrotI  Co.  v.  duiqcre,  'J  S.  I,,  li.  :{7I. 

«  11'  W.  r..  H.  21."),   2  S.  L.  II.  i:!l.    Srctiniis  loij  .iii.l  7'J  rcforrod  tc)  -aw 

■jcri  iiin.s  12')  Mtid  tiS  (if  prc.'^cnt  .Vet. 
■'■a  He  MacVitlUiuijh  mi, I  (irahnn,  2  W.  W.  R.  :ill. 
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The  moaiiiiiu;  ol  this  section  is  cltar,  \i/.;  that  any 
iiittTt'st  liowcvcr  created  may  In-  tlie  l'tiiiii(latii)i>  for 
a  caveat.  Tlii.s  .section  was  carried  forward  into 
The  Land  TIUcs  Act  of  1SU4  as  follows: 

■'Any  person  claiininn  to  Ik-  intcrcstid   umlcr  ;iiiy    will 

*  *  *  or  iiiidcr  any  unii'ni^tiTt'il  in-triiintiit,  or  iiiujir  an 
execution  where  tiie  execution  creditor  >eeks  to  atTeit  land  in 
wliich  llie  I'xecution  dehtor  is  interoted  Ixneficially  l>ut  the 
title  to  wliicli  is  rejjistereil  in  the  name  ot  >oine  other  per>on,  or 
oth(r\\i-e  hou-oever  in  any  land,  inay  liidjic  .-i  caveat,  etc." 

And  in  IS'JS  this  .se('ti(ju  was  amended  to  read: 

.\iiy  jjcrson   claiininji  to  lie  interested   under  .-my    will 

*  ^  *  or  luider  any  unrenisfered  iii'tninient,  or  under  an 
execution  where  the  exccnlion  creditor  seeks  to  afTect  land 
in  \\hich  the  execution  delitor  is  int(rest(d  heneiicially 
tiut  the  title  to  wliich  is  re!ii>tered  in  the  name  of  some  other 
person,  or  otherwise,  in  any  land,  may  Iod}i(>  a  caveat,  etc' 

And  in  The  Ijuh'I  Tiths  Ad  <,/  I'.iiu;  the  section 
app.ars  as  >(<iion  l:!*!  in  its  present  foi'in.  It  is 
lefiitiniate,  if  not  riiiirlii-i\('.  to  look  a!  thi-c  prinr 
.sections  for  lln'  i)urpo.~r  of  a-ci  itaihinu:  ihc  mcaninji; 
of  tlie  present  -cction.  '  A>-uminii'.  a-  apparently  is 
(juiti'  jiistirial)le.  lliat  in  ii<  oriiiinal  form  the  s(>ction 
\\a>  iiit(ii(l(  d  to  p(in:ii  llic  liliiiii  of  a  caxcat  under 
any  stale  of  fact~  uhirh  in  law  di'  ('(iiiiiy  raised 
any  e.^laic  or  inlcrc-i  in  land,  upon  ihc  oi'dinary 
principles  of  eoii-l  nietioii  of  statutes.'  in  none  of 
tliese  eiianiii's  does  an  intention  app<';ir  lo  ;ilter  the 
law  so  as  to  abolish  tiie  riuht  in  a  con-ideralije  number 
of  eases  uhei'e  it  pre\  iou-l\-  e\i>led,  nor  to  le-t  riet  ti.e 
words  "or  otiieiw  i>e,"  wiiieh  have  alwa>s  appeared 
in  the  .section  and  whieli  appear  in  the  eorri'spondini; 
section  of  the  .\u-iralian  .\rts.  to  a  modilicaiion  of 
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"  Re  tiudgeU,  Cnnper  v.  Aihwi.-f,  (1S94)  2  C'h.  r,ru 

"  Maxwell,  Inlcrtiictat ion  of  Statutiv.  Ihd  Lil.  11:;;  lIni4r:i.<ilo.  Cuii- 
8lru(tii)n  of  ShitiiUs,  Hnl  \'.d  1  i:i.  Minit  V.  Liiiutii,  '.'0  Hc;iv.  '2&J,  at 
piifie  27S,  wlicre  Koiuilly,  J  ,  saiii: 

"'Ihc  iiriiiTal  wonis  (jf  an  .\(t  arc  not  to  1)0  so  coii.strucil  ns  lo 
alter  the  lucvious  policy  of  the  law  unlc-^s  no  scn.sc  or  iiuaniiiK  can 
be  appiicu  to  tlu-.<e  vvoriis  con.-iistcntiy  with  iht-  int<  ntion  ('f  prri^crving 
the  existing  policy  untouched.  This  principle  of  con.struction  us  a 
general  proposition  cannot  be  ili-^putnl.  ' 


;7i)  <    \\  \1>I  W   ■|tH{l!i:\>  <^^II.M 

the  >i»ciilr  ca-f  of   cxccuiion    fivditor's   rights    in 
(•\('CMti(»i'    dchini'-   lands,   wliidi    lirst    apix  an  d    in 

Thr   Lnii'l  TiUrs  Art  of  IS'.).',. 

A  furtluT  rest  rid  ion  of  tlic  poun  t<>  caveat  ha- 
hctii  .stahlisli.'d  in  Sasi<:it('lu'\van  by  the  drci-ion  in 
Ri  KhhitKj.  •  in  wliich  casr  ilic  Tull  Court  of  Saslcal- 
(•Ii(>\\an  (Ictcnnincd  that  a  caveat  claiminii  under  a 
niortuaue  executed  Ix'forc  rc-oininendation  im  patent 
(•..nld^nnl   be  lilcd.     Tliis  decision,  however,   is  not 
live  from  difliculty  so  far  as  it  is  l)as(>d.  as  it  appear.- 
lolie.  upon  ilu' f:»i't  lliat  tiie  niort^aire  was  not  accom- 
panied l>y  the  statutory  alhdavil   in   r"<nni   K        The 
h)iiical  result  of  the  decision  i>  that  no  caveat  can  be 
lihd  under  an  instrument  whicli  mifiiit  be  re.iiistered. 
as  the  i)arty  so  lilinfi  would  l>e  ••(loiii'i  indirectly  by 
means  of  liie  caveat,  what  was  prohibited  under  the 
Act."  thus  forbiddinii.  for  cNampIe,  a  party  to  lile  a 
caveat  under  any  unregistered  mort<.ia^e  made  by  the 
r(>fiislered    owner,    because    the    certilicale    of    title 
mitiht  I)e  prodiife<l  :i!i<l  the  mort<i;a,<ie  itself  re.u!>tered. 
If  it  lie  iiriidl  that,  in  this  case,  the  land  was  home- 
stead h'lid.  the  aii-wer  i-  I'loni  the  deei-ion  itself  thai 
■'the  reiiistrar  has  no  duty  to  make  iiuiuiiies  out-ide 
iiis  own  (.(lice  •  <  t:>  whetlier  or  not  an  insirunK'Hl  i- 
a  proju'rone  for  re;ii>t  r.-ition. 

There  is  a  further  statutory  rotriction  in  .ill 
jurisdictions  up(rn  the  rijiht  to  file  a  caveat,  that  i-  to 
say.  that  no  caveat  ma\  l)e  lodtied  based  on  a  claim 
contaiiud  in  the  in-tmment  eomniouly  known  as  a 
lien  note,  hire  receipt,  written  ord(  r,  coniract  oi'  atiree- 
nieiit  tor  the  purchase  or  deli\(>r\  of  an\-  cliattel  or 
chattels.-'  and  an>-  such  instrument  so  far  as  it  pur- 
ports to  at'lecl  land  is  declared  \<)id,  in  Manitoba 
from  and  after  March  11,  \S\y.\.  in  ."Saskatchewan 
from  Januar\   I.  I'.lllt,  and  in  AUxM'ta  from  December. 


35  •_'  S.  I.    1!.  !ti7.    11  W.  I.   i:    .".». 

■=  U.   S.    M.    l'.M"_'.   r.   't'.l.    i     1;     S;lr.k.     \2'>    '2'.   .■lMr|i,ll;uril 
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I'.MO.  TIicx'  |)iovi>i()iis  were  (lisctisscd  by  the 
Maiiituha  ( 'oiirt  in  Stnilli  \.  Aimriidn  AlnU  Eiiiiiin 
iiiiil  Thnslnr  ('ntni)iinj/,''  where  it  was  iicid  lliat  a 
separate  docunieiit  eliariiiiiti  land  for  the  purpose  ol' 
securinft  the  purchase  price  ol'  chattel  ordered  hy 
such  an  order  t'orni  is  nevertheless  valid  and  may  he 
the  foundation  of  a  caveat . 

1 1.  Form  and  Contents  of   Caveat. 

'I'he  form  of  caveat  is  prcscrilx-d  hy  tin'  Act.s. 
J 11  Manitoba  a  separate  form  i<  prescribed  for  a  caveat 
aiiaiiisi  brinjiinii  hind  under  the  system,  but  there 
luis  I)een  no  distinction  made  in  priiicii)h'  b(>t\veon 
the  two  sons  in  the  treatment  of  the  re(|uisit(>s  to 
tlie  form  and  contents  theicof.  It  lias  been  hiid 
tlown  that  a  strict  comphance  with  liic  forms 
prescribed  is  required.  ' 

The  form  l)e<;ins  witli  the  name  and  ad<htion 
or  description  of  I  lie  caveator.  Where  the  caveat 
f:;ave  no  addition  of  the  caveator,  althoiitih  the  affi- 
davit in  support  of  the  caveat  described  him  as 
accountant,  in  Jiuks  w  SI  in /).•<(  m:^  Bain.  J.,  was  of 
the  opinion  that  the  omissi')n  was  fatal  to  the  v.ilidity 
of  the  caveat  although  the  actual  decision  in  thi.s 
case  tiu'ned  on  another  point:  but  this  dictum  was 
ai)proved  in  MnrUn  v.  Motdcn.'^  A  (•()ij)(iiati(in, 
lunvevei'.  has  no  addition.  ' 

The  land  must  be  accuralel.N'  de-i-iilicd,  and  not 
merely  incorporated  by  r(>ference  to  some  otlier 
document.''  The  forms  in  .\ll)erta  and  Saskat- 
chewan call  for  a  refert  ikc  to  tlii'  re?'iilieate  of  title, 

i)Ut 

."  W.  L.  1{.  :!•_>(•;  allium'.!  (1  W  .  I,.  1!.  ITlt 

Mr.lrlhtir  v  (ihm.i^  ti  Man.  1-.  li.  lill;  McKaij  v.  Smilnii,  7  .Man. 
I,.  I!.  •J.'>0:  ./.-.;.».>.•  V.  Sinijisioi,  S  .Mai).  L.  i;.-  \Z\:  Srlmli-  v.  AirltihiM, 
S  Mnn.  L.  K.  '_'S1;  Mmiin  v.  Min-ihn,  <t  Man.  I..  1{.  .")rM;  l{i-  r^.s-., 
dial  CniKiihi  Ti-fKlirs  Linntcl.  l.">  W.  I,,  li.  I'.O;  l{<:  l-Jihiinj,  2  S.  L.  K. 
it)";    Re  TikUjc  I'nrI;  I'mkituj  Co  ,  7  W  .  L.  1{.  .-)07. 

■'  Xnrtli  iif  Scotlint'l  Morlqiuic  Co.  v.  Tlioiii/jsun,  Vi  Man    I,    1!.  !':">. 

••'  MditiN  V.  Mnnhn,  9  Man.  I..  H.  .jOr). 
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"if  fi  cavrat  enaWlrs  the  r('j:i>trar  to  idcniity  tlic  lainl  in  ro- 
>p(Tt  (if  wliicli  it   is  lodp'd    *     '*     *    !ic  iiroi)crly  rc(Tiv(><  it."*' 

A  caveat  must  stat(\.  in  Manitolia,  flu*  iiatiiiv 
ami  particulars  ol"  the  title,  estate,  intefe-t  or  lien 
under  \vliich  tlu'  claim  is  made:  in  Sa>kat{'he\van. 
the  nature  with  particulars  of  the  estate  or  interest 
claimed  i  Form  T».  and  in  Alherta  the  nattu'e  of  th(^ 
interest  claimed  and  the  uit'iunl-  upon  which  such 
claim  is  ;.>unded. 

in  retard  to  the  natur(>  of  tlu'  e>tate  claimed,  it 
is  not  nect -sary  that  the  caveator  sliould  </i\v  the 
technical  name,  in  Iciial  parlance,  of  the  cstat(^  or 
interest  claimed  >o  lonii  as  he  sets  out  facts  which 
may  estal>lish  an  interest  and  sufiiciently  indicate 
what  tliat  interest  i<.  Where  the  caveator  claimed 
to  he 

■'tlie  owiuT  of  (naniiiifi  the  land)  under  and  liy  virtue  of  an 
agreeniint  of  sale  in  writinj;  of  the  >..id  property  to  me  from 
■naniinj:  tlie  vendor'." 

it  was  lield  by  Anulin.  ,1.,  in  the  Supreme  ('(^un  of 
Canada  in  ihe  dcci-ion  ia-t  cited,  a  ^uliicif  iit  com- 
pliance with  the  re(|uirements.  The  same  thinji 
was  well  state(l  hy  Newlands.  ,1..  m  an  u<u'eported 
defis^ion,  where  he  said: 

"Now  tlie  caveator  has  not  >tato(l  tliat  ho  claims  an  estate 
ill  fee  ^inll)le,  or  au  e(iuitalile  interot.  or  any  other  particular 
ostati-  or  interest,  hut  he  does  say  that  he  claims  as  ])urr{ia.~pr 
undir  an  ai:reenient  of  sale  made  hi'tween  hini<elf  and  (ieorp 
.•>terrett.  ^iviuii  the  date  of  same,  the  description  of  the  land-- 
and  the  consideration.  This,  it  .-icms  to  me.  eom])lies  with  the 
provi>ion.-  of  the  Act.  as  it  shows  hotli  the  nature  of  the  interest 
and  thetrround  ujion  which  it  is  founded."  " 

The  rejiistrar  Ix'forc  re<ii-.terinfi  a  caveat  siiouki 
iletermine  that  the  facts  set  out  do  establish  an 
interest.  lie  must  .see  that  alto<rether  idle  instruments 
are  not  put  on  record,'"  and  a  caveat  will  be  struck  ot^' 


"  MiKiUdp  and  IknjafuM  v.  Akxnwkr.  •1,5  .s.  ('.  H..  at  piipo  .5sO. 

'■ //•  rt  Riiriruy  Caiiiil,  iinrt'purtid,  Ncwhiuds,  J.,  Novi-mbtr  '.'.'),  191(1, 

"    fr,  rt  Ebbing,  2  .S,  I..  1{  ,  at  171, 
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at    <'!)(•(>    oil    ai)i)li('ati()n    wlirrc,    lur    cMunplc.    the 
caveator   is  nicivlv   clauninu;  a   (■()nii.ii--io!i   for   the 
sale  of  the  hind;   'aiitl  a   ••av.at   chiiniing  as  ••estate 
or     interest"     a     ••(locuni('iitai\-     liile"     ^vas     liekl 
had-    for    not     -ettiu-    out     the     iialure     thnvof." 
It     will     haw     been    seen    that     to    sonic    extent 
the  natmv  of   tlie  estati^  and  the  i)artieulars  over- 
lap, or  at  lea<t  tlie  ivirticuhirs  may  I'lirnisli  sulheient 
information    in  n-aid   to    thr  nature  of   the  estate. 
hut     til.'     natu.re    of     the     eMatc     ahuie    wouM     not 
neeessarilv     have     divul.iied     the     iiarlieulars.       In 
onh-r  that  parties  claiming  to  lile  caveats  nni-ht  not 
be  permitted  to  cloud  the  title  of  a  registered  owner 
without  sliowinji  some  h<>,i(i  tide  cUum  atlectinj;-  hini. 
the  words  ••and  particuhirs"  were  added  to  section 
i:;:^  ,.f  the  .Manitoba  Act  by  tlie  anifiidiiHUt  ol  I'.MKS 
•ind   the  words  '•and  th(>  ground   upon   \\hich   such 
daim  IS  foundc.l"  to  tlie  Alberta  Act  in  V.)V2.  hnii-in- 
ih..    \cts  all  ill  line,  were  it   nut  \>'V  the  more  recent 
amendment    in    Saskatchewan    to    be    ivlcrred    to 
I'nder   lh(><e   requirements   rej2;!strars   demand   tliat 
iH-ture  the  title  of  a  rejiistered  owner  may  lie  clouded 
some  interest  moving  from  him.  and  transmitted  m 
some  wav.  either  bv  assitinment  or  chain  of  contracts, 
or  bv  statutorv  right  or  otlu  rwise.  to  the  caveator  or 
in  favor  of  the  caveator,  must  be  shown. ^"   By  a  still 
more  n^cent  am(>ndment  of  the  Saskatchewan  Act, 
nanielv,  the  proviso  to  secti<m  125  (1)  enacted  by 
I'jri,  e.  IG.  §  5, 

"No  C'lveat  shiill  ho  docmcd  to  I)e  insuniciciit  for  tho  pur- 
pose of  the  lotlfinunt  then  of  mciTly  on  the  firuuiul  that  the 
intorcst  cUiiinca  therein  is  not  >hown  to  ho  derived  from  the 
re^iistercd  owner  of  the  land  utTeeted." 
The  etlect  of  the  proviso  is  that  in  passing  upon  ihc 

-  lie  Kny  a.d  While  Silrer  Co.,  9  (>.  W    U.  712    ms  ONplain.-.l  l.y  In  re 
Skill  >.,d  n.-..-.-.;..«n,  17  O.  L   H   l"?*^^"'  P-»f  >•",    1.^ 

M:istrr  of  Titles,  Sask.,  "ilst  Feb.,  1911. 
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fitness  uf  a  caxcat  ])r(-('iit('il  Inr  rciiist  ration  in  Saskat- 
chewan, tlic  rciii-iiai'  i-  iini  entitled  to  (Ifinand  siicli 
])ai'tieulai's  a>  >lio\\  tin'  I'laiin  ol  tlie  eax'eatur  to  lie 
derived  diicctly  of  indiicctly  I'l'oni  of  tlifoiiiiii  tlie 
retiisterecl  owner,  and  thus  to  entitle  the  ea\catof  to 
ehmd  that  owner's  title.  Ixit  lie  iiiii^t  lie  satisfied  if 
sneh  parliiiilais  are --how  n  as  could  be  the  foundation 
of  an  intefot  in  land  assuiiiiuii:  that  fi  ut  her  links  exist . 
I)Ut  such  a  caxcat  would  not  !)>■  reason  thereof  he 
conlinueil  1)\-  a  jildtic  in  the  aliscnce  of  showiiiu'  some 
claim  direct  oi'  ii\direct  as  ajiaiic-t  the  resist ei'cd 
owner. 

The  ca\<'atof  hy  the  form  u>ed  in  Sa>katchewan 
forbids,  in  cl'fcct.  that  an_v  dealinii  .-hall  be  made 
wb.iic  the  ca\'eat  is  in  force  unlos  expressed  to  l)e 
subject  to  the  claim  of  the  ca\('ator.  and  in  .Manil()l)a 
and  in  .Mix  i1a  'H'  I'oi-bids  the  re.iiis!i'ation  of  any 
person  as  tran>feree  or  owner  of  the  estate  or  interest 
claimed  b>'  the  caxcator.  or  !/»)  the  retiistration  of 
an\"  instrumiiit  affect  inn'  such  estate  or  interest  unl(>ss 
the  instrument  is  expressed  to  be  suliject  to  the  claim 
(if  the  ca\ealof.  In  the  .\u--tralian  jiu'isdictions 
III  her  than  \  ictoiia  and  \\  (  ^tein  Australia  t  lie  'axcal 
does  al\\a>'s  opeiMte  as  an  absolute  prohibition,  and 
ill  tho.-e  excepted  jiuisdict ion-:  ma.\  and  apparently 
(generally  does  so  operate.  l'>ut  notw  ithstandiuLi.  the 
wordinjiof  the  form  in  .\Ian!!ob;i  and  .Mb;  "ta  as  actual 
pvohil)itions.  tiie  actual  pid\isions  of  the  statutes  of 
those  pi'ovMici  s  do  not  iii\'e  to  caveats  any  such 
operation,  but  merely  pioxide  .M.aniloba  \'.V2\ 
AllK't'ta  S7 i  that  so  lon^  as  a  caveat  ri mains  in  i'orc(> 
the  rejiistrar  shall  not  rejiister  any  instrument  pur- 
P'lrtiufi;  to  alTect  the  land.  niortfia<ie  or  incunihranoe 
in  r;'spect  of  which  the  ca\('at  is  lodj^ed  unless 
such  instrument  l)e  expressed  to  be  sullied  (o  the 
claim  of  the  caveator. 

The  caveat  nuist  state  .some  address  within  iln' 
pro\'ince   at    which    notice^   of    pi'oceedinti's    i-elatiiii^ 
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lo  -ucli  C'lNcat  !na>-  he  ^crxcM 

-uch  ai!  a(lili'('>s  i>  fatal  to  tlic 

aii«l  a  caNcat  with  >U('li  an  oiiii^-idii  wil 

1(1    where    the   caxt'atur   apuointv    "A.    N. 


lie  ()iiiis>l<i!i  Id  i>;ive 

xaliditx'  of  ;i  caveat 

not  l)e  eou- 


tinue( 


an( 


Mel'hersoii,  (■oiiiinis>ioiier  of  railways  olliee.  Winiii- 
I)e;i,  my  a^:eiit  on  whom  not ice-^ and  proeeedinjis  there- 


to mav  t)e  served 


tins  w  a>  liei( 


1(1  to  lie 


I  fatal  detect 
as  naming  a  person  and  not  a  place."  Prior  to  the 
amendment  of  l'.)12  in  Saskatchewan,  the  address 
recjuired  to  he  jiiveii  was  within  the  registration  dis- 
trict. !)Ut  t)v  that  amendment  the  Saskatchewan  Act 
has  l)een  hronuht  into  line  with  the  other  piovinces. 
The  reiiuirement.  liowever,  of  an  address  for  service 
of  i)apers  in  connection  with  the  caveat,  is  not  a 
positive  enactment  that  all  papers  and  documents 
recinired  to  l)e  serxcd  in  conneclion  with  the  caveat 
nia\  he  served  l.y  leavin<i  the  same  at  such  address, 
and  in  fact  the  use  of  that  addre.-s  lor  scrvici;  is  only 
permi-^sii)ie  where  elseuliere  speciiicall)"  pro\-ide(l  tor 
in  tlie  .\ct-,  oi-  ordered  ptu'suant  to  powers  contained 
in  the  Acts.  In  regard  to  -iimmonses  taken  out  in 
proceedinjis  on  the  caxcat  or  notices  of  motion,  p(M-- 
sonal  service  is,  \)\  the  well  estal)lishe(l  practice  in  all 
the  courts  in  the  Canadian  jiiri>dicti<ni-.  re(iuired  in 
the  ordinary  way." 

The  cav("at  mu-t  he  sisiiunl  1)>-  the  ca\cat(ir,  his 
at  torney  or  aiiiiH  .  The  evidence^  which  shall  l)e  pro- 
duced to  the  registrar  to  satisfy  him  that  a  person  so 
si^ninj;  is  the  attorney  or  atKMit  is  not  Drescrihed.  In 
Saskatchewan  and  Ailierta  ihe  allidavit  of  the 
attorney  or  aiicnt  isaccepli'il  as  proof  of  hi>  authority. 

«•  .U.A'.ii/ V.  .Vii/iM«,  7  Mull.  I>   U   -oO.       ,..,,,,         ,_,         ,. 

'- Sc.>  s|.itut('«  Man.  41;  Sask.  llUi:  Alta.  Ill  C-'i;  Doni.  Id;  and  in 
Viil.nia  lic'Sliirh  n,i.l  WiwUr,  1  V  1-.  K  :U'J;  llnnt.T,  itS:  Stcrilicn, 
,1  dclivfiiiu'  the  ju.lcnicnt  of  tlio  full  c^iirt.  said:  -'It  is  a  rule  tuo 
imixjit'int  •-idwi'll  .■slal.li^x-d  to  admit  of  tlic  liast  mfra-'t ion,  thai 
no  man  i.-  to  he  roii<»,iiin('d,  ivinislicd,  or  dcpiivivt  of  his  pn.perty 
m  anv  judicial  i.n..MMdiiit;,  tiul.-.-  ii.'  has  had  an  oppurltiiiily  of  Inins 
hcini-  and  a  <<)iiil  cannot  In-  silisDiHl  that  .such  opportiin'ty  ha«  tT'-n 
afford,  d,  unless  it  clearly  sees  thatthcrc  has  Ijccii  a  proiicr  service  o 
the  proci's.s  rciiuirinti  appo.arancc." 
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III  M:iiiit<>l):i  the  ;mciicy  is  ii.<u;ill>'  rcfiuircd  to 
\)v  (■st;il)li.-l)C(l  \>y  iiioic  coniplcic  cxidcncc.  The 
authority  is  (liciv  onliimril.N-  r('(jiiii( d  to  lie  in  w  ritiniz;. 
llioujuli  not  ii('Cossaril.\-  in  the  shape  n\  a  formal  at- 
tested document.  A  caNcat  \>y  a  corporation  must 
he  executed  imder  the  seal  ot'  the  coi-poralioii  or  by 
some  one  authorized  under  -ueli  seah  or  satist'actf)ry 
reason  for  di.-pen>inii-  witii  the  -(al  mu-t  lie  shown. 
'I'he.se  ruhs,  lio\ve\cr,  are  olliee  rule-  aiid  may  \)V 
relaxed  'Hie  genera!  rule  upon  which  the  reL!:istrar 
arts  -  andthis  rule  applies  e(|uall.\  wdl  to  all  juris- 
dictions—is that  since  the  Act  <iives  a  i)art\-  injured 
l)y  the  wrongful  filing  of  a  caveat  a  right  to  damages, 
the  registrar  should  not  nullity  that  right  by  accept- 
ing for  regisfi'ation  caveats  w  her(  lie  is  not  reason- 
ably satisfied  that  it  Mould  be  impossible  lor  the 
ca\(>ator,  princijial.  to  repudiate  responsibility  for 
lh(>  ca\-eat  on  the  iii-ound  of  lack  of  authorit\-  in  the 
agent. 

The  ea\'eat  does  not  ■.(■(luire  to  be  \\itnes>ed  noi' 
accompanied  by  an  alhdavit  of  execution,  but 
imist  be  accompanied  by  an  aflidavit  of  the  caveator 
or  his  agent  in  the  form  prescribed  by  the  Act.  The 
ab,s(  iico  of,  or  a  material  omission  in,  Oiis.  allida\it 
nvalidates  the  caveat.'  TheadidaNit  camiot  sujijily 
an  oi_ni.s.>i()ii  in  the  caveat,"'  and  although  under  the 
Manitoba  or  Alberta  Act  the  evidence  in  supjiort  of 
the  caveat  may  be  either1)y  an  alTidavit  or  declarat  ion. 
a  writing  \\hich  is  neither  an  alhdavit  nor  a 
declaration,  but  a  combination  of  both,  will  render 
ih(>  ca\-eat  inelTectual."' 

<•■  Cessation  of  the  Caveat. 
il)  SfMMAKV  OF  CAISES. 
A  ca\ cat  ma.\-  expire  or  cease  to  l)e  of  anv  effect 
by  ret-nnof:  (1)  Lapse  of  time.     f2)  Notice  given  by 

*'  McArthir  v.  f.'/x.w,  (i  Man.  L.  \\.  224. 
'"  Jnms  V.  Siinpnim  S  Mun.  L.  1{.  121. 
"  Schvllz  V.  Archihahl,  S  Man   L.  R.  ln). 
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iIk'  rejiistnir  mikI  lapse  t!i('r(\aft('r.  (3)  Notic(>  hy 
any  person.  (4)  Procoedins--^  by  way  of  motion  or 
^uiiunons  to  discharge  same.  (5)  Withdrawal  by 
the  caveator. 

(2)  L.\PSE  OF  TIME. 
Uiuler  Tlir  Torilorics  Real  Proprrtij  Act  of  ISSG 
and  TIk  Lnn^l  Tllhs  .\rf  IS!)/,,  a  caveat  was  erfective 
diiriu'j;  a  period  of  tln-ee  inoiitii<  only,  ami  aii_!o- 
niatically  expired  at  tlie  expiration  of  that  luTiod 
unless  i)roc(M'dinus  had  been  taken  lo  establish  the 
caveator's  title  to  the  claim  or  interest  spocilied  an<l 
an  iniuii(ti(in  -ranted  restraining  the  registrar  Irom 
grant'inti  a  certificate  of  title  or  otherwisi' dealing  with 
The  land;  and  this  is  still  the  law  under  the  Doinimon 
Act  (section  13GK  and  in  IWitish  Columbia,  m  winch 
latter  ])rovinee  tin-  caveat  operates  in  the  meantime 
a'^  an  absolute  pi-ohibition  aiiainst  dealings.  In  the 
Dominion,  the  eav(>at  lapse<  at  t  he  expiration  of  three 
moiuhs;  such  limitation  is  inlroduc(-(l  for  the  i)en(>fit 
of  the  caveatee  and  may  be  waived  by  him.'- 

(.•^1  NOTICE  Bv  i;i:<;i>ri;\i!  and  i.ai'.<i;  tiieue- 

Airi.i:. 

This    procedure    is    pecr.Iiar    to    Saskatchewan. 

The  owner  or  other  jterson   elaimimi  an  intc-rest   in 

the   land    ma>    reciuire   the   registrar   to   notify    the 

caveator  by  registeied  l<nrr  at  \i\>  address  for  service 

set  forth  in  the  caveat,  that  such  caveat  shall  lai)se 

at  the  expiration  <»f  thirty  days  from  the  mailing  ol 

the  notice  unless  in  the  meant  in u-  a  judge's  order  be 

ol)tained  continuing  the  caveat.     The  registrar  at 

his   discretion    may    demand    satisfactory    evuhuice 

that  any  person,  other  than  the  owner,  who  requires 

him  to  "serve  such  notice  lias  an  interesi  in  the  land. 

The  rerjuest.  being  an  instrument,  should  be  attest('d 

in  the  ordinarv  way  (for  form  sec  No.  la.App.C.C  The 

customarv  procedure  by  the  (-n-eator  on  receipt  of 

"  Wihon  V.  Mcintosh,  63  L  J.  1'.  C.  »'.»,    (1S04)  .\.  C.  42'J. 
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siicli  ;i  I'.diicr  is  t(i  |»rct);in'  :iii  nflHlaxil  --I'ltiii'j,  oiil 
all  tlic  facts  of  the  case  and  Ncrifyiiiii  tlic  intcic-t  of 
tlic  cavcalor.  u|::)ii  wliicli  ani<la\it.  accotnpaiiicd  In 
an  abstract  and  copx'  <>(  the  (■a\('at.  a  siunnioiis  from 
tlic  judiic  is  olitaincd,  callinii'  upon  the  |)crs(«n  inakin'^ 
the  rcHiucsl  and  all  pcrxms  intci'cstcd  as  di>clos'/d  i»> 
the  rciiisfcr  to  sliow  caiisc  why  ilic  (•a\cat  should  not 
he  continued,  and  >uch  sinninons  cinixidics  an  older 
continuing  the  ca\-eat  teinjiorarilN'  until  further 
order;  or  under  the  practice  introduced  liy  the  nile> 
(it  I'.lll  thi-  uii'i,hl  more  properl>'  lie  done  hy  ordci- 
and  notice  ol  motion  to  continue,  follouinti'  the 
analoiiy  of  an  interim  injunction  and  notice  of  motion 
to  conlinue  in   an   ordiii;iry  action. 

I  poll  the  return  of  such  -ummoiis  or  notice  of 
motion,  cause  is  shown  by  the  caveator  wli\  hi^ 
c;i\-e:it  -hoiild  iioi  Lap.-e.  I^xccpt  as  to  i  he  party  who 
betzin-.  the  practice  and  principles  iiaoked  on  the 
return  of  a  summons  under  this  section  are.  for  all 
practical  piu'po>e.-..  the  same  ;i-  on  a  sumnioii-  talvcii 
out  liy  the  part\-  ad\(>r.se  in  interest  in  the  iii'st  case 
aj;ainst  the  caveator  for  the  caxcatoi'  to  show  cause 
why  the  caxcat  should  not  he  withdrawn.  a.>  to  w  hich 
see  /Ki.sl.  pa.iic  ij.SO.  The  (ilinii  of  the  judiic's  order 
continuinji  the  caveat  within  the  thirt>-  (la\s  i-  a 
rcciuisite  for  the  validity  v-.f  such  order,  and  an  order 
received  after  the  expiration  of  the  time  will  not  l>e 
ir;;istered.''  In  Manitoba,  pursuant  to  the  staUite 
(section  i:>7i.  proceediniis  may.  ai)pareiitl>-.  be  taken 
under  the  caveat  at  any  time  after  the  expiration  of 
the  lime  limit,  but  before  lli(>  district  reuistrar  shall 
have  disposed  of  the  caveat  as  lapsed. 

A  (lualificalion  of  the  ,u;eiieralily  of  the  caj)acity 
of  any  person  claimin.u-  "any  interest  in  liie  land"  to 
re(iuirc  the  reii;istrar  to  s,.,"vc  the  notice  under  this 
.scrtion  i.s  provided  b\  llie  amendniem  oi  i'.)i2. 
enact  in-  the  proviso  to  jsection  i;5().     Th-'  purpose  of 

"■  .S'A<(«.«7.  V.  Mt-Cive,  Master  of  Titles  Sa.-k.,  12iii  Ant: ,  I'.tll). 
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this  anu'iulnu'iit   is  to  (■ii:it)l('  tlif  rc-tistrar  to  clicck 
capricious  sup.-  to  icinoxc  I'l'H"  Ji'l<   (':ivi'at>  wlicfc 
third   parties'   ri-ihls  ate    iiivoKrd.     Tliu-.  wlinc   a 
caveat  is  filed  uikUt  a  party  wall  aLiiceiiant .  oi-  iiiidcf 
all  easement    or    restrictive  aiiic  nieiit .    the  n!i^i!lal 
caveator  tiia\    loiiii  have  ceased  to  haxr  ati\'  iiitcre-t 
ill  the  hind,  and  to  permit  ol    his  caveat  neiii^  la!»e(l 
hy  reason  ot   hi>  indifference  to  a  re-iisteretl  letter  m 
the  content-  of  which  he  took  no  interest,  it    he  '.>ver 
recoivcd  it,  would  l»e  a  seriou-  llaw  in  the  u-efiilness 
of   a   caveat.     .\    |tarty    claiminii   he    i>    improperly 
refused   such   a   iKUice  ha>  >till.  however,  hi-  remedy 
under  the  ordinarv  -ummoiis.  whii'h  must  necessarily 
cuine  before  a  judiic.  before  whom  the  interot  ot  tlie 
third  ju'i-son  will  be  di.-clos(>d  by  the  ab>tracl.  and 
who  will  accordimily  under  I  he  -eiieral  power  tiiveii 
him  in  section   ll".)  rcMjuire  such  thud  per-on-  to  be 
heard  befort'  discharLLinii  the  ca\c;it. 

(4)   Nt.iK  i;    \'.\   .\S\    IM.U-  'N. 
Soniewliat    analo.^ous    to    1  he    jiroceedinjis    jiro- 
vided  bv  section  TiO  of  th"  Saskatchewan  Act  nvv  the 
pn.ceeduuis  iirovided  by  section  b'.l  of  the  .Manitoba 
Act   a!i<i  -(-c'ieu  N'.l  of    ihe   .MbeiMa   .\ct.      The-e  sec- 
li(.n.-    are    \  (  r.\-    general    in    their    phraseology.      In 
Manitoba  the  section  (hn'>.  not   -ay  under  what  cir- 
cumstances the  notice  shall  be  uiven  and  the  prac  tice 
therefore,  in  Man.itolia.  has  been  to  refur-e  to  icco.ii- 
nize   notices    under   fhi>    section    unless    the    party 
niiuiriiu-  it   to  Ix'  served   shall  satisfy  the  reiiistrar 
beyond  anv  doubt    that    he  is  entitled   to  have  the 
caveat  dis(-har<ied.  and  the  district  re^i.-irar.  in  .-iich 
cases,  will  not   take  upon  himself  to  a(l.ii;.-licate  tlie 
contested  facts.  b,ut  the  evidence  furnished,  m  view 
of  itsbeimi  tiiveii  (X  pitih  .  must  be  of  the  clearest  and 
most  unequivocal  character  to  show  that  the  caveat 
i>  or  rt-mains  wn)nf;ly  filed  and  tiiat  the  ca\-eator  h.a^ 
absolutely  no  jirounds  which  he  could  show  why  his 
(avcat    siiould    not    be    .lischar-icd.     Coiiseciuentlv, 
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lor  all  practical  imrposrs,  the  iciiiaiiiiiiii  ])i-actico  as 
set  out  ill  section  l.'il  of  the  AlaiiitoWa  Act  is  unused. 
In  Alberta,  on  the  otiier  hand,  the  procedure  is  used 
more  freely;  a  notice  served  l)ythe  registered  owner, 
orhy  any  other  person  upon  a  jud<;e's  order  so  permit- 
ting, is  accepted  as  suflicient. 

(o)  SIMMONS  TO  DISCHAltCi:  CAVllAT. 
(■.\)  III  (Icncrdl. 

In  all  jurisdictions  a  proceedinti  i-  pid\  ided  tor 
summary  application  to  the  couit  or  judjie  callinji 
upon  the  caveator  to  show  cause  why  his  caveat 
shotdd  not  he  discharjicd."'  In  .Manitoba  the  pro- 
ceedinjis  are  by  way  of  motion;  in  Saskatchewan  i)y 
way  of  summons,  and  in  Alberta  by  way  o'"  orit;inai  inv: 
sunuiions.  In  Manitob.a  aiul  Alberta  such  apiili- 
cation  may  be  made  by  the  applicant,  in  the  case  of 
a  caveat  a,i:ainst  brin^in<i  l;ind  under  the  Act.  or  by 
the  owner,  that  is  to  .say,  the  reuistered  owner.''  In 
Saskatchewan  the  owner  or  any  person  claiminLi;  an 
interest  may  take  out  the  ^unnnons.  The  summons 
nuist  be  served  ])ers()nally  and  not  merely  at  the 
address  jiiven  for  service  in  the  caveat."'''  On  the 
return  of  the  sununons  objections  may  be  urj:ed 
against  the  caveat  uiu'er  two  heads,  lirst.  technical 
objections;   secondly,  objections  on  the  merits. 

(I))   Tcchiiicdl  OhjirtioriS. 

First,  in  regard  to  technical  objections,  it  may 
boargut'd  t  hat  a  caveat .  hich  is  ])ad  for  one  purpo.se  is 
l^ad  for  another,  and  conseciuently  th(>  line  of  cases 
where,  in  -Manitol)a,  i)etitions  to  establisii  the  claiir.s 
of  caveators  against  bringing  land  under  tlie  new- 
system  have  been  dismissed  by  reason  of  not  being 
founded  on  caveats  comi)lying  with  the  provisions  of 
tlie  Act  {ai^tc  page  371),  arc  in  point  as  showing  where 

"  Man.  13r,  Sask.  120,  Alta.  01;  Dom.  Ury 

"  I/irks  V.  lavlhur,  10  \V.  L.  H.  .V.V),  aflirnicd  20  W.  L,  K.  479. 

"  Re  Slack  and  Winder,  1  V.  L.  11.  319 
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the  meantime  have  been  made,  or  a  new  eertilieaU 
title  i.-sued.  in  respect  to  which  t  lie  new  caveat  wou' 
sul)se([uent.  instead  of  prior,  as  was  the  first,  an<i  i  nu- 
1  he  eflVct  of  a  lapse  of  the  first  caveat  would  hv  jxjssihly 
to  defeat  act  ualridits.    It  is  submitted  that  the  courts 
at  the  present  dav  lean  a-  /mst  such  a  construction 
which  would  defeat  sul.Mantivc  li-hts  l.y  nasoii  ot 
mere   technical   defects    in    foini.'^      But    wlicrc    an 
(,])jcctinn.  wliih'  technical  in  the  sense  of  l)einti  ba^d 
on'a  nonompliancewilh  the  Ad.  i>not  a  mere  matter 
of  form,  the  case  i-  different.     W  here  a  second  caveat 
was   lileil   without    ixTinission  contrary   to  the   pro- 
vision of  the  Act.   the  judiie  refused   to  continue   it. 
holdiiiii-  that  it   was  "imi.roiH'rly  lo<h^ed  and  of  no 
force  or  etTect."''-'     The  same  caM>  held  that  a  per.<on 
interested  is  not  estopped  from  lakinii -ucli  objection 
by  reason  of  havin^set  the  registrar  in  motion  luider 
section  lot)  of  the  present  Saslvatchewan  Act.     And 
by  statute  in  that  province,  a  '"aveat  lod<2;ed  contrary 
to  the  provisions  of  section  12a  is  l)y  subsection  4 
thereof    alisolutelv    null    and    void    to    all    intents 
and  puri)oses  whatsoever.     Where  the  caveatces  by 
notice  under  sect  ion  IMl  of  th'  Manitoba  Act  recjuired 
the  caveators  to  take  proc(>edin<;s  upon  their  caveat, 
and  the  caveators  filed  their  petition  l)Ut  the  claim 
made  therein  differed  from   tliat  in   tlie  caveat,  the 

'■'  McKuiiv.  .\urdn„,7  Mm\.L  B.2.-.O. 

»«  McKillnji  (iml  liinjtiiidd  v.  Mcxawkr,  4.)  S.  I  .  K.  5.)1. 

»'  lit  Tudye  Pork  Parking  Co.,  Ltd.,  7  \V.  L.  H.  507. 
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IK'titinii  \\;i>  (li>iiii>sc(l  and.  ('()ii>c(|uctitly.  llic  caxcat 
lapH-d.'"  And  it  is  Milniiiftcd  tlio  loult  wdiild  he  tlu' 
same  in  any  jurisdiction  il"  the  cavcatois'  material 
ui)<»n  the  licariiiji  of  a  sinnmons  to  >tiik('  otT  was 
citlicr  inconsistent  with  the  claitn  or  failed  /tn'iiiaj'iirir 
to  establish  i;.  In  all  the  Acts  there  is  what  appears 
to  be  at  lirst  jilance  a  <ieneral  section  ciirin<;  all  in- 
validities hy  reason  of  any  int'orinaliiy  or  technical 
irrejiiihirity  or  of  any  mistake  not  affectinji  the  sub- 
stantial .iustic(>  of  the  proccedintis."  This  section 
•  Iocs  not  expressly  refer  to  caxcats.  and.  il  has  b(>en 
held,  does  net  apply  lo  them  so  as  to  cure  siirh  in- 
formality or  irrejiularity.' '  Hut  sijice  the  decision 
in  MiKllli)/)  i{-  ll(  njnji,  III  V.  .1/,  .raiiili  r:  ■  the  law  must 
be  taken  to  Ijc  ihc  >ai!ie  as  if  that  section  did  spcei- 
ficallv  api)ly.  The  irreiiularities  there  complained  of 
were  thai  the  caveat  ilid  not  show  the  interest  of  the 
cavcalor.  noi  describing;  him  as  '•piux'ha.ser"  or  oilicr- 
wi.se.  but  merely  stating  that  he  claim(>d  to  br  th( 
owner  under  a  certain  aiiiceiiienl .  (lescril)in<i  il.  and 
•secondly,  thai  ihecaxcai  did  nui  -i\  >■  t  he  numlier  of 
the  certificate  of  liile  a-  prev,.ri!,rd  in  the  form. 
.\iijilin.  ./..  said; 

■  riif  inovision-  of  -.ciioii  I;i7  mow  lL'(i!  -hould.  I  tliink. 
lie  n  <;;iri|((l  us  (lircctory  :iii(l  intended  for  the  nuidanco  of  rcnis- 
iniix  i)r///.-/r  V.  Jillrin.  If  a  e.-iveat  enahle^  the  resristrar  to 
idenlily  tlie  land  in  resiieet  of  whieli  it  i>  hxiiied  and  if  the  inter- 
e-t  (Ijiinied  i-  stated  witli  reasonable  eeilaintv.  he  jHoperly 
nci'ives  it  and  wlien  duly  lodfie<l  it  has  the  effect  eonti  niplated 
l»y  tiie  statute,  althou^ili  in  some  partieuhir  it  -iiuuid  not  l)e 
u>.  strict  c()in]iliaiiee  with  the  picserihed  form." 

I  his  (ieeisioi,  is  not  to  be  taken  as  operatin.u;  to  cuie 
all  ileh'cts  once  the  instrument  has  been  registered, 
as  has  been  su^<^.(.sted  is  the  result  of  the  deci.sion  of 
the  Supreme  Court  of  Canada  in  Si/ndlcat  Lijnnyiais 

'"  {{'■Oisxini'l  CiiKulii  Trii-li,:t  Lhnili'I.  \r,\\   J,   ]{    ic)} 

" -Man.  l.'JC;  .S.-,>K    IS!:  Ali:i.  !!J:    l)„!ii.  Hh; 

'■■  Srl,ull!_\:  Auhihahl,  S  M:iii.  L.  1{.  2SI;    M,i,-li„  v.  .\f„r,ln,    !i  ^[.,„ 

I..    Is.  .)().'l. 

•    4.TS   C.  |{.  .-,.-,1. 
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(hi  Khnidikt  V.  Mcdiiiili :'  on  appeal  from  the  ViiUoli 
Territorial  ( "ourl  tinder  Tin  Lnml  Tlths  Ad  ISUJ,. 
Tlierc  the  retiistiar  had  rei2;i">t<'i<'<l  :i  ccrtilicatc  <>f  Z'-^' 
l>ni<Utis-,\\\i\  while  holdinu  that  there  was  iio  provision 
lor  such  registration,  >till  having;  Ix'eii  in  fact  rejiis- 
tered.  that  eourt  dealt  with  it  as  elTective  aiiainst  piir- 
rha.-ers  i'or  the  i)urpose  for  which  it  was  rejiistered. 
ihal  i<.  to  siive  notice.  If  that  case  he  taken  as  an 
authority  heyond  its  own  facts  as  relating  to  a  /(.s 
IKtxIois'.  th<'  priiicipl«-  laid  d(.wn  seems  capahic  of 
indelinite  extension.  It  is  submitted,  however,  thai 
that  case  decides  only  that  the  courts  will  not  permit 
a  i)arty  to  assi>t  in  a  fraud.  throu<ih  reliance  on 
technical  irrc^ulaiii  ies. 

(c)  OhjiTlliiii.f  ini   tin    Mciit.'i. 

Secondly,  as  to  the  ments.  Where  all  parties 
consent  the  nunt  has  ^one  fully  into  the  merit-  of  the 
(lUestion  at  is~ue  Ix'twcevi  the  parlie-  .md  iricd  it 
out."  And  ujMiii  iiiiothci'  ;ipplic;uion  a  pi-oceedin_ji; 
was  devised  lor  \Ur  i\\hv^  <>\  ple;idiiu'-  ui  the  api)li- 
cation  itself,  and  the  trial  of  the  i->uc  thus  rai-ed 
at  ihr  next  -ininus  of  ihc  rouit.  li  i-  -ulniiincil 
the  proper  prai-tice  is  to  hear  tlx'  summons  on  l!ie 
material  filed,  and  if  the  riL:iit<  of  the  parties  he  dear, 
to  either  di-cliaiiie' '  or  (■(JiiiiniK'  ihe  caveat.^  or 
if  there  he  (piestions  of  fact  or  important  (juestions 
of  law  to  determine,  to  continu<'  the  caveat  mean- 
while, and  leave  the  parties  to  their  ordinarx  ri'imdy, 
that  is.  hy  writ  of  summons  or  statenu^nt  of  i-lann.  or. 
in  Manitoba,  by  proceedim:<  by  way  of  petition  as 
prescribed  under  the  Ad.  In  the  I'ull  < 'oiui  in 
Saskatchewan  in  iiaar  Smll  v.  (iiiiiiin  .  Ni\\land<.  .1., 
delivering:  ii'd'.:ment  of  the  court ,  said: 

:;r,  s.  I  .  1{.  -".I 

/,V  li„l,lnl  on.l  !i«iU<iii.  f.  W.  L.  1{.  200  i.Mta.,  Sniarl,  .1.);    Imeulir  v. 

l-:thi;irih.  s  W.  I..  H.  :>()s  (Alta.,  Siu;irt, .!.). 

/.'(  UidiliH-l:  i:;r!Chmlinrl:'^C''hi,-<i<l.  H  W  .  I,.  H.  :'.r>0 

lie  Sain/ir  .W<;.«<  y  -.'/'/  /).-'./>,  7  W.  I..  1^  272;    F"llis  v.  liaUhtisar, 

2  W.  \V.  U.  i:i2.' 
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"As  to  lie  first  and  sccorid  uroiiiids  of  ai)iii';il,  scdioii  IK) 
(now  12'J),  provides  'tlint  the  jii<l(;e  may  iiiion  i)roof  that  the 
caveator  lias  liccii  siiinnioned  and  upon  sueli  e\idcnce  us  lie 
ref)uire-;,  make  -iicli  order  in  tiie  premi-es  as  to  liim  >ei  nis  fit." 
Altliouuli  tiiis  -ci-lioM  K'^es  a  very  wide  di-erelion  to  the  jiidije. 
it  does  not,  in  my  oiiiiiion,  eonfrr  upon  iiim  tiie  powers  of  the 
supn  me  court  to  decide  ;ii;on  le;;al  or  i(iuitalile  ri;i;hts  lietweca 
tiie  parties,  hut  only  the  jurixlietion  to  decide  whether  the 
caveator  had  any  riyiht  to  file  the  caveat  iti  (luestion,  and  if  lie 
had  at  the  time  of  filinu  such  rijjht,  whether  he  had  at 
the  time  of  application  the  ri^ht  to  have  the  caveat  con- 
tinued a(iain>t  such  jiioperty.  If  there  is  a  hnnn  Jiilr  (|ue>tion 
of  law  or  e(|uity  as  to  the  ri^rht  of  the  ca\i'ator  to  the  estate  or 
interoi  which  he  claims  under  the  caveat  to  In-  decided,  the 
supreme  <ourt  is  the  proi)er  place  for  such  question  to  be  dis- 
poned of,  an<l  the  caveat  should  he  continued  a  sufficient  time 
to  allow  an  action  to  lie  b-oiinht  in  which  to  decide  such  a 
(|Ue>tion."'''' 

In  M;iiiit()!);i,  where  issti(\s  of  faet  ar(>  involved  a 
siuniiioiis  todi-chartica  caveat  is  dismissed  alisulutely. 
leaving'  tlic  p;ii'ly  in  liis  di'diiiary  I'cincdx'  al  law.''''' 
In  Oiilaiio.  iind  r  ;i  >onie\\liat  >iniilai'  piorcd'ne  in 
the  hands  ,  f  the  iiia>l(i',  an  ofd.'r  was  made  thai  eni  fv 
ol  the  cosalidii  (if  the  eauiinii  he  inadc  iipoii  the 
iv,i>:i:-t('fe(l  owner  t^iviii'i'  .seeiirily  for  the  anmiuit 
<'laimed  hy  the  eaiiliotuM'  aiiainsl  the  land,  pa>iiiem 
to  he  made  aecnnliim-  to  the  re>iill  nf  an  action  then 
pendin.i;-.''^  Thr  caxcalnr  nni>t.  Ikiwcxci-.  show  smne 
stihstantive  li'iht  tu  ha\e  hi-  ca\(at  continued. 
Tlie  mere  fact  of  the  caveator  iuuinti  already  brought 
an  action  to  cstalilish  the  same  claim  is  not  in  itself 
su(Uci(>ikt  to  justify  the  cdiitinuatidn  df  the  ca\cat.'' 
\\her(>  a  prima  fariv  ritrht  to  (Uily  jiart  of  the  interest 
is  claimed,  the  caveat  will  he  continued,  hut  as  to  that 


"  (,mir  Srnll  v.  (luUjrre,  2  S.  L.  H.  ?,l-\,  :it  37t'..    Sec,  also,  lie  Wihster  and 
Catmihan  l'<u;i,r  Jiiiibrm/  C,,.,  t>  W.   I,.  It.  IjSl;    /,'.   l\<irk   J  S    L   H 
431;  In  re  Sl.-ni  „u,l  Th  wps,,,,.   17   (>.   L.   11.   \Si\:  lie  Hnunnd  and 
Slralhama,  •>  U.  I..  U.  l,-,n;    !i^■   Ynnen  and  MucKenzie,  7  O.  \V.  It. 
Mill. 

'■'  lie  .\rcGrcevij  (iwl  Miirniii.  I'l  \\    I     !{   1147 
'"  lie  McDonald  and  Snlliivi,.  11  I',  1{.  tUI. 
■'  Hi  Hi  hert  ami  f/Briin,  !_•  ( i,  \\  .  |{.  17.'. 
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part  only."-'  The  rule  as  to  the  duty  i»t  tlit>  jii(li<;i'  in 
such  ciisos  is  in  Austnilia  and  Xcw  Zealand.  K''i-'i'iill\ 
spcakin};,  the  same,  aithouj^h  wiiere  th'>  judjfe  waK 
satisfie(l  that  the  dehiy  had  been  so  j^reat  as  [o  har 
an  action  !'oi"  specific  peri'oi  inance.  the  cave'.it  was 
ordered  strueic  off  suniniarily.'^ 

In  ease  of  proceedinjis  heinti  direelcd  to  he  tiiken. 
the  matter  of  who  should  he  the  plaintiff  and  vho 
should  b'^  the  defendant  is  important.  If  the 
caveator  be  the  plaintiff  the  form  of  order  is  that  th.- 
caveat  will  expire  unless  jiroceedinfis  be  taki'ii  within 
a  certain  time.  If  the  caveateebe  the  proi)er  plain  tilt 
the  order  is  that  unless  proceedinjis  l)e  taken  within  a 
certain  time  the  caveat  shall  be  continued  indelinitel>  . 
otherwise^  to  abide  the  result  of  the  action.  'i"hc 
principles  invokeii  in  deic  rmininu;  this  point  will  hv 
the  same  as  the  |)rincipl('s  invoked  -n  deterinininfi;  in 
Manit<»b:i  whether  the  caveator  or  the  cavea*ee  sli:dl 
be  the  jilaiiitilT  in  ;tn  i-Hic  directed  pursuat)t  Vj  a 
petition  based  on  a  caveat  against  brinuiicj;  land 
under  the  Act,  beiiinniny;  with  th.e  pre-umplion  in 
favor  of  the  (^U'eator  beinn  the  plaintiff,  which  pic- 
suinpticin  is  only  (n-plac( d  on  caii>e  shown  (see  antf, 
pa,u;e  SO). 

Kij   \VlliIl)i;A\\  AJ.  l',V  (  AVKATUI',. 

The  caveator  may  by  notice  in  writinu;  to  the 
rejiistrar  withdraw  his  caveat  at  any  time.'^  In 
Alberta  the  rtj^i.-tiai  shall  forthwith  aive  notice  in 
writiiiu;  of  such  withdrawal  by  mail  or  otherwi.se  to  the 
caveatee  (section  HH),  and  in  Manitoba  the  caveator 
should  notify  the  ca\'eatee  (section  I'M).  The  with- 
dra.val  of  the  caveat  reiiuires  to  be  witnessed  and 
attested  in  the  same  manner  as  an  ordinary  in.stru- 
ment.  and  in  Alberta  it  is  specifically  provided  that 


I 


"  /.'(■  M,-I)trm:!'.t  CavpcJ.  Xowlund.-^. .!..  (Sa.-:k.>.  unroportcJ.  M:iv  3,  I'JlJ. 
■'  I'limmir  Bros.  v.  SI.Mnur,  20  N.  Z.  L.  It.  294.     CoiniKiru  FaUi.i  v. 

li<-l!h,isar,  2  \V.  W.  R.  i:}2. 
•  .\I;.ii.  VM;   Sask.  131;   Alta.  88;    Doiii.  i:i7. 
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where  the  e;iveal  ilsell'  has  been  sijiiied  l)y  an  attorney 
or  af;('nt.  the  same  attorney  or  aiient  may  \\ith(h'a\v 
the  eaveat .  In  ilie  nilicr  jurischctions  wliile  the 
refiistrar  ma>  in  his  discretion  eonsi(h'r  that  evidence 
of  authorit\-  to  withch'aw  has  l)een  satisfactorily 
.shown  to  him.  in  tlie  orihnary  case  the  witluh'awal 
must  he  executed  by  the  caveator  personally  in  the 
ordinary  way.  or  by  tiucnt  duly  .-nithoi'ized  by  ]M)W(>r 
of  attorney. 

Where  in  .\biniloba  and  AliMita  a  (vncat  has 
been  liled  l)y  the  retiistrar  the  caveatee  must  apply  to 
the  court  tor  dischar<ie  (»f  the  caveat  in  the  prescrii)ed 
nuinner  in  the  al)sence  of  withdrawal  by  the  registrar 
himself.'^ 

(1.  Second  Caveat. 

I  poll  I  he  withdrawal,  lap.se  or  removal  of  any 
ca\-eat.  the  same  person  may  not  lodge  a  further 
caveat  in  relation  to  the  same  matter  unles>  by  leave 
of  a  judge. ^"  In  Saskatchewan  such  further  caxcat, 
apparetitly.  is  of  exactly  the  same  effect  except  as 
regards  time  of  ex])iration,  and  carries  with  it  exactly 
the  same  liLihts  and  powers  as  a  first  caveat,  but  in 
Manitol)a  and  .Mberta  it  is  intended  that  sucli  a 
caveat .  if  an\'.  ^hall  be  leiiipni'arx  in  iis  nature,  the 
order  pertnittii\g  it  being  re(|uired  to  pi'esci'ibe  the 
time  within  w  liich  theca\-eator  must  jjroceed  up(»n  his 
cax'eai.  And.  fuillier.  in  Manitnb.M.  tlie  pi'ohibiiiou 
upon  the  second  ea\eat  extends  not  only  thereto,  but 
to  the  I i ling  of  a  certificate  of //n  jx  >iili  us  in  i-es|)ect  ')( 
any  proceedings  in  court  in  relation  to  the  same 
matter.  While  >kc1i  a  proceedi'ig  is  not  forbidden, 
this  |)rohibilion  would  seem  'o  biing  the  la|ise  of  a 
caveat  in  Manitoba  in  line  with  the  eff( cl  of  lap.se 
in  \'ictoria.  Australia,  w  luM'e  such  was  held  lo  be  an 
abandonment   of  the  d.-iim  theicin  m.afle.""     In   the 


■  M.iu.  Ml;   .Mia.  <»(•). 
■•  -Man.  11(1;   .Sask.  i:f-':    Aha.  'X,. 
■■  Hiiiicll  V.  I'liion  Hank-  iif  Aiislmlin,  LliL,  li  N.  Z.  ].,  I!.  S.  ('.  .">()7. 
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Other  jurisdictions  there  is  nothing  to  indicate  hi])sc 
of  a  caveat  as  conchi-^ive  of  abaiidoniiieut  of  the 
chiim,  althou<ih,  taken  alonji  with  the  circumstances 
of  eacli  jiarticular  case,  it  may  usually  be  considered 
as  (>vidence  thereof.  While  the  Acts  specifically 
|)rescril)e  that  no  s(>cond  caveat  should  he  filed  nfUr 
the  lapse,  withdrawal  or  removal  of  liie  first,  neither 
can  a  second  cav(>at  makinii  the  same  claim  he  filed 
hiforc  such  lap.-c  or  withdi'awal.''  In  Alberta,  since 
the  amendment  of  IDlL'.  this  pdint  is  covered  by  the 
wordiiiii  of  the  Act.  JJut  where  the  second  caveat, 
(houjih  claiming-  the  sam(>  land,  claims  under  a 
tlifferent  title  or  interest,  there  i.s  no  reason  ajijainst 
filing;  a  second  ca\eal  without  special  order  for  that 
purpose."' 

I  .  Effect  of  Caveat. 
(1)  sr.M.M  \1!V. 

The  eiT(H't  of  a  (-neat  ma>' be  consider('(l  in  tiu'ee 
aspects: 

(1)  Its  etTect  u|)on  the  claiiii  made  thenMn. 

(2)  Th(>  (>ffect  as  against  claims  of  third  persons. 

(3)  Incidental  effects  of  caveat. 

(2)  KFFKCT  OX  CLAIM  .MADK  I'lllliUaX. 
This  first  i)hase.  the  effect  of  a  caveat  ui)on  the 
claim  made  therein,  that  is  to  say,  upon  the  relations 
between  the  parti.  -  thereto,  may  be  disposed  of  very 
shortly.  It  ha-r^!',  liy  th(>  men*  Hlin^  of  a  caveat 
I  lie  iiitei'est  clai.iu..  therein  is  in  itself  as  between 
ihe  parties  neither  improved  nor  diminished  one 
whit.  This  follows  from  the  self-evident  prin- 
ciple I  hat  I 'Me  pai't>'  to  a  bariiain  camiut  by  his 
t)wn  act  create  ri;.!;hts  in  his  own  favor  there- 
under or  impr()V<'  what  he  has  alreadv."  Registra- 
tion of  a  caveat  is  not  registration  of  the  instrument 


W3 


'•  Frn^t  V.  l)rivr,  in  Man.  I..  R,  'HV.) 

'»  Mhiiniij  V.  Itiirul  Municiimlity  of  St.  Andrews,  1  W.  L.  1{.   107;    If 

Miiii.  L.  K.  iss. 
""//ifAiv. />(ii(//aa',  I'JW.L.  U.  52o:  Gilbcrl  v.  UUcnrh,i^.  L  R  97. 


3S8 


(  ANADIW    roKIM.NS  SVSTK'" 


under  whicli  it  claims  m>  as  to  vendor  the  same 
uperativc  or  nior(>  valid  ihaii  willnmt  such  a 
caveat,  and  you  caiuiot  j;>;ivc  tlio  effect  to  an  instn'.- 
ment  by  filinu;  it  l)y  way  of  caveat  which  it  would 
have  if  registereil  under  tiie  Act.''' 

[■Aj   KFFl-XT  AS  ACAIXST  TIIIiM)  I'lIUSDNS. 

The  efTect  of  a  caveat  as  against  claims  of  tliiid 
persons  k  (juiics  nuich  fuller  discussion.  As  already 
l)ointcd out,  notwil list andinji  the  wordinji'of  tiie  forms 
of  caveat  as  prohiliitions.  they  have  in  the  Canadian 
systems  no  statutory  effect  as  injunction.s.  The 
e'lTect  is  only  that  prescribed  l)y  the  statutes. 
In  d(>alin^  with  this  effect  caveats  atTectin^  land 
onl.\  w  ill.  for  convenience  of  discussion,  be  considered. 
Ill  Manitoba  and  Alberta,  but  not  in  Sas- 
k;.t(  luwan,  caxcats  clainiin.<i  an  intere.-t  in  mort- 
j>a,u:(s  and  incumbrances  are  i)ermitted,  and  tlw 
principles  here  discussed  may  l)e  ajiplied,  so  far  a> 
applical)le  to  th(>  circumstances,  to  such  caveats. 
The  ca\(>at  aj-ainst  brinninji;  land  under  th(>  new 
system  in  Manitoba  does  have  its  well  deli-  d  ;nid 
only  effect  of  prohibitin.ii'  the  briniiinu'  of  land  under 
the  new  system  until  it  has  been  disposi^l  of,  but  it  i-~ 
not  tmder  consideration  in  this  .section.  In  case  of 
two  caveats  in  such  case  no  firioritics  would  l)r 
affected. 

The  statuloi'V  clTect  of  a  caveat  is  that,  so  lonj: 
as  ;iny  caveat  lemains  in  U,nr,  the  registrar  shall 
not  reiiistc!'  any  instrument  purport iiii!;  to  alTect  the 
land  iti  respect  to  which  such  caveat  is  lodj;etl  in 
Manitoba  and  Albeita.  "unless  such  instrument  be 
expressed  to  be  subject  to  the  claim  of  th(>  caveator,'' 
and  in  Saskatch(>wan  and  tlu>  Dominion  "(>xcept 
subject  to  tli(>  claim  of  the  caveator."''  'i'lu^  sliiiht 
d!\<'r'i('!ic<'  in  the  ^Niii'ihn'j;  does  not  corresnonij  to  tuw 

■"  /i'<  rCLhino,  2S.  I,.  H.  If.7.    11  W.  I-,  l{.  Jd. 
-:  .M.'iii.  i:r.>;   .Mta.  S7;  Snsk.  US;    Duiii.  l:;i. 
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actual  diffcreiHT  in  incaniiiii.  In  11h>  ono  rase  at- 
tention seems  to  he  directed  1o  the  "instruments/ 
in  the  otlier  to  the  rej>;ister,  Imt,  in 


either  case,  the 
,)ractical  result  is  the  same,  namely,  that  the  niemo- 
randuniof  the  caveat  is  indorsed  0:1  the  certificate  of 
title  to  the  land  in  priority  to  the  indorsement  of  the 
^uhso(iucntly  jHTsented  instrument,  which  priority 
Liives  th(^  caveat  its  effect.  And  further,  by  statute, 
\u  Manitolni  and  Alberta,  "registration  by  way  of 
caveat  shall  have  the  same  effect  as  to  priority  as  the 
re}!;istration  of  any  instrument  under  the  Act."  ''■' 

It  may  be  well  in  the  first  place  to  clear  up  tiie 
meaning  of  rep;istrati()n  "subject  to  the  claim  of  the 
caveator."     This    point    was    carefully    ar'j;ued    and 
fully  discus.sed  by  the  Court  of  Appeal  in  Manitoba 
in  O'lirun   v.   rcarson.*"^      It  was   there  iu;,tied  by 
counsel  that  a  jx-rson  taking;  a  certificate  of  title  sub- 
ject  to  a  caveat  thereby  adm Ms  the  claim  set   forth 
in  the  caveat,  which,  bein<>:  so  admitted,  becomes  no 
lonjier  controversial  but  an   established   inten-st   in 
the  land;   or.  a  i)er.son  taking  the  benefit  of  a  sub- 
.se(iuent  r(>gist ration,  such  as  of  a  mortgage,  thereby 
admits  as  against  himself  tlie  al)solute  validity  of  the 
claim  of  a  ])ri(M-  caveator.     Tlu"  court  were  unanimous 
in  negativing  this  jiroposition.     Perdue,  J.  A.,  said: 
"The  intcntiuii  of  tliis  would  .-ccm  pl.iinly  to  he,  that  :t 
inm-ftT  or  otlicr  (U'.-iliiiK  witii  tlic  land  may  Ijc  pi.t  tliroii«li  l)y 
the  district  rrcfistrar,  suhjoct  to  any  oxi'^tinp;  caveat  filed  after 
the  first  ci-rtilicate  of  title  lias  Ix'cn  issued,  and  that  in  .sucli  viiac 
the  transferee  would  take  his  riRhts  subject  to  tlie  claim  set 
out  in  the  caveat,  wliatever  that  claim  mi<ilit  he.  so  tliat  tlie 
rifiht  of  tiie  caveator  miitht  he  preserved  and  remain  as  valid 
apiinst  tlie  transferee  as  it  was  against  the  traii>feror,  hut  that 
no  additional  force  should  be  p;iven  to  suefi  claim  hy  making  tlie 
new  oertilicate  of  title  subject  to  it." 

And  Cameron,  .1.  A.,  said: 

"If,  on  the  other  hand,  tlie  intention  of  tlic  It  Lrisl.ilure  wa- 
to  facilitate  tfi<>  registration  of  in<trument-<  'inil  ll\e  issue  ot 
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certificiitcs,  i\m\  at  tlic  >:iint'  time  to  make  provision  for  ttic 
iirescrvation  of  the  ri<ilits  and  interests  of  ])arties  who  may  have 
claims  ayaiiLst  tiie  lanils,  iiy  virtue  of  tinrejiistered  in>tr\iments 
or  otiierwise.  until  such  claims  shall  i)e  ultimately  disjiosed  of, 
then  it  seems  to  me  the  Ian}iuaj£<'  used  is  apt  and  clear,  and  it 
appears  to  nie  the  legislature  had  no  other  ohject  in  view.  The 
wortl  'exiiressed'  as  used  in  lioth  sections  130  and  1-52  ami  in 
reference  to  this  discussion  is  a  siiinificant  term.  Tlie  caveator 
ha.s  no  oiijcction  to  rej>i>tralion  prox  ided  it  is  •expressed'  to  he 
sui)ject  to  his  claim  set  out  in  the  ca\-eat.  thai  is.  pro\idcd  that 
it  is  made  ahsolutely  clear  to  all  parties  int(  rested  in  the  title  to 
the  lands  tliut  the  re.si.-tration  does  not  attVct  his  ehiim  which, 
thereafter  as  before,  he  remains  at  lil»rty  to  estalilish  or  defend 
according!;  to  the  nature  of  the  jjroceedin^s  which  m;iy  l)e  taken." 

The  (>fT('ct  of ;.  ciivcMt.  tlicid'orc,  \vliat('V(M-  it  may  he. 
is  not  umtcr'ally  (liff(M"ciit.  on  this  score,  in  tlic  Cana- 
dian jiu'isdictions  I'roin  what  it  is  in  the  Aiistrahan 
jin'isdictions,  whcfc,  by  statute  the  rcjiistrar  sliall 
not  (hn'inu  ilic  currency  of  tlie  caveat  make  an>'  entry 
on  the  reuister  liavin^'  the  et'l'ect  of  chariiinji  or  trans- 
ferrinji  or  otherwise  affectinji  the  estate  or  iii'ensi 
protected  by  the  caveat. 

As  re.uards  procethu'e.  it  is  true,  tin'  etlect  is  very 
different.  In  Au-traha  a  person  wisliinii  to  ac(iiiire 
a  .■('.uistered  interest  must  try  out  the  (|uestion  at 
once,  if  ritilits  adverse  to  his  are  churned  by  caveat. 
In  tiie  Canadian  jm-isdictions  he  maw  as  it  were, 
p(>stpone  the  e\  il  day,  but  the(iuestion  remains  to  be 
tried  out,  atnl  by  the  mere  reji,isl ration  subject  to  a 
caveat  neither  the  caveator  nor  tlie  person  actiuirinu; 
the  interest  ahers  his  position  either  for  the  better 
or  for  the  worse  upon  the  merits.  As  matter  of  ))ro- 
ce(hu'e.  the  caveator  in  the  Canadian  jtuisdictions 
may  still  be  entitled  to  obtain  an  injimction  from  the 
court  against  registered  dealinj^s  ami 
"ask  the  court  to  iii~i>t  ih.it  the  property  shall  he  heU'  in  tlie 
hands  of  the  p<  i-on  aut.in-t  whom  he  is  procedliiij;  for  n  lief 
until  the  ((ue-tioii  inviilvid  in  the  action  is  di>i)o>e(l  of  and  not 
hecorne  conijtlicatcd  hy  i^eintr  transferred  to  a  third  person 
1  0"ili|y  iiivolvinjj  chaime  of  parties  and  all  thal."'^ 

"  liu»hJoni  V.  BijiL  \1  \\ .  1,.  1{.  Ii's. 
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liul  while  tiii.-clU'ct  vi  a  caveat  upnii  nilicf  regis- 
tered (lealintis  may  thus  lie  disposed  nt'.  or  better, 
thrown  hack  one  stajie  in  the  iiKiuirx  .  the  important 
(inotion  for  discussion  i>,  what  is  llie  c'lYect  ()f  a 
,aveat.  arising;  l)y  reason  of  its  reiiisi ration,  a'^ainst 
other  parties  cUiiminii;  competinii  ri.iihts  in  the  >ame 
land  imder  iun-e<i!stered  or  und(>r  sul)se(|uent  instru- 
ments?    Several  (juestions  may  he  asked. 

Is  it  mere  notice? 

If  so,  to  whom  is  it  notice? 

Is  it  more  tlian  notice? 

If  so.  to  what  extent? 

I)!ct(i  picked  out  from  tie  decided  ca.<es.  ;  <;i)a- 
rated  from  the  facts  of  ( ach  caM>.  are  not  conclusive, 
hut  are  very  sujijicstive  as  clues  to  the  true  view. 
l''ore\ami>le: 

-TIk'  tiliiiji  of    tli:it    CM  veal    could    liavc    nii    <il!!<r    '•fleet 
tliaiitojiivcaoticfof  tlK'h-claim.  I'vcn  if  it  liad  tiiat  cllcct.''"" 
'•ll"\va-   iiro>s   nciilisrcncr   in    the   iiI.iiiitilT-   net    to   file   :i 

caveat.""'' 

■•11'  under  till'  (■irci!ni>taiu'i'<  <>t  tlic  ca^i  tlic  in;n';^a-:c('s 
were  alkiwrd  to  tile  tlic  caveat.  tli.;v  wuuld.  >()  tar  as  the  loo- 
ted ion  of  their  claim  is  concerned,  he  ol.taniinn  pmctiotUtj  the 
raii.^lnidim  ••flhc  uwdqiuic .  and  ihu-  doiii^:  nuhrectiy  Ly  niean- 
of'  a  caveat  wliat  was  prohil>in  d  under  ttie  .Vet  wnliout  the 
-t.itutorv  aflidavit.""' 

"Ali  the  effect  ih.at  the  i  aveal  lias  is  to  ]irevent  tlie  re.ill-trar 
irisMn"  a  title  to  a  transferee,  or  retiisierinfi  an  ineunil.rance  or 
inorl-ajje  l)v  or  from  a  rejii^tered  o>Mier.  without  pultiiifi:  n 
memora'  duni  of  tiie  c'lveal  ui^ou  the  certificate  of  ownersiup  or 
oth.'r  documdit.  .\nd  tlii'  i-er-on  p\ircliasm^  or  taknt-;  the 
niorti:a'ie  or  ac'iuirin^  the  incuml'ranco  is  1  ound  to  take  notice 
of  wiiat  the  c;;v<'ator  lias  chimed  in  this  caveat  and  lakes  his 
right  to  the  proiierty  suliject  lo  those  riu'lit-  uliatever  tliey 
luav  he.'"*'* 

■  (Heferriny;  to  >e.>tion  '.t7.  Ali>ei-a.i  "1  .annol  under- 
hand what  meanin-;  can  be  -livcn  to  this  iirovision  other  tlian 
that  a  cav(-ator  who  rejiisfer-  his  claim  under  an  ajireenient  to 
l)urchase   therehv   obtains    priority  htr    iiis   claim    over    any 
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<»tlu'r  (uin  h.i-ir  wlio  rcfristcr-;  lii~  chiini  liy  way  of  ravoat 
at  a  sul)s((|iiint  lime,  in  IIk^  samr  \va\'  as  a  mortpagcc  who 
rcRistcrs  liis  iiiortnaKc  (ir-t  a'<|uins  luioiiiy  o\tr  one  w  lio  rcfris- 
Icrs  liis  aft<T."" 

'"The  cnVcl  ut  a  caveat  is  lo  {jive  nniivc  to  lln.-t  dailing  iritli 
the  lajul  th'M  llieir  dealiiif;;  will  liesuhject  to  that  elaim.""'" 

(Hut  the  fiiiiii!;  tlu'reof  ])uts  the  caveators^  "in  no  better 
position  than  .imn  simple  contract  creditor."" 

"If  a  c.iveat  were  merely  notice,  it  miKht  not.  in  a  case  liki- 
the  present,  jirevent  the  siilisctiuent  purchaser  from  fiettini;  in 
tlio  It'sal  title:  luit  hy  the  terms  of  tiie  .\ct  it  i>  more  than  a 
notice.  Both  the  sections  1  li.ave  ((iioted  make  I  he  certiiicate 
of  title  '.-iihject  to  the  claims  of  the  caveator.'"  ■ 

"Uiil  wiiatever  its  etTect  as  notice  (and  I  inclineto  the  vi(  w 
'hat  it  must  !»■  deemed  notice  to  every  person  who  claims  to 
have  acquind.  sulisetiuently  to  its  Ik  in^  lodged,  any  interest  in 
tlie  lands  or  to  have  increaxil  or  luttered  any  sticli  interest 
already  held),  inasmuch  as  it  is  the  only  means  provided  for  the 
protection  <i!'  unrey;i-tered  interests,  and  it  was  ol)viously 
intended  hy  tl:e  lef:i>!ature  thus  to  ;i{Tord  ad(  (piate  and  sufficient 
I)rotection  for  tlam.  1  am  of  the  oiiinion  that  ;i  caveat,  when 
properly  lod<j;eil,  prevents  the  ac(]ui.-ition  or  the  hetterinn 
or  increasing  of  any  int(-rest  in  the  l;uid  lepal  or  e(iuitaliie, 
.uiverse  to  or  in  dero:iation  of  the  claim  of  the  caveator — at 
all  events  as  it  exists  at  the  time  when  the  cave.at  is  lofljied. 

"Mnn'over.  a-  a  document  alYectinfi  the  transfer  of  land 
a  cave.at  is  an  'in.-trument';  and  section  SI  jwovides  that 
"lustrumeiit-  re;;i-tered  in  res])('ct  of  or  alTcctinf;  the  same  lanfl 
shall  lie  entitleil  to  i)riority  the  one  o\cr  the  other,  according 
to  the  time  of  ref:istra(i(ei  t|d  not  accordinir  to  the  date  of 
execution.'  "'•• 

Some  of  the  cases  from  which  tlic  foifeoing 
citations  arc  (xlractcil  arc  not  ca.'^cs  of  coiiipctiriii 
equities.  The  facts  in  thos(>  which  are  such  should 
lie  noted. 

In  Xorllnn.sl  ('(»!.'<lnicti()n  ("oinpnnij  v.  Valle, 
iaht'^')  tlie  coriMmiUon  of  the  city  of  \\innipep;. 
heinu;  re<rist(>red  owner  thereof,  sold  a  lot  under 
:i!-reenient  of  sale  to  defendant  X'allc.     Sul.-((|ii.ntly 

*'  ]irnn!:.-.>Hiul  \.  I!:n,.  (All  ..  •  I.")  \V.  F,.  U.  tiill. 

*'•  Ciiherl  V.  I  Ihnch,  (SuMi.)  Iti  \V.  L.  K.  4'.lt),    1  S.  I„  I{   ,-,0 
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"  Mcrnvdir  v.  Gixwini,  17  W.  L.  H.  ISt  (full  rouD'i. 
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(IctciHlan!  \;i!l('  for  valuo  a?;si<j;nr(l  his  atirccinont  to 
(Icfcihla!!!  W'i'llV.  wlio  <^n\v  iioticf  of  the  assi«rniH('iit 
to  the  city.  \all(\  unknown  to  \\iilff.  was  all  the 
lime  a  trustee  for  th(>  plaintilYs.  who,  after  the  sale 
lo  Wolfe,  filed  a  caveat.  I'iaintiff's  action  to  set 
aside  the  sale  to  Wolfe  !>>  \alle  failed. 

In  Broohxixnih  v.  Jiiirn,  (tnitc-').  tlic  (lef(>n(lants, 
W  hitney  and  Ives,  who  were  registered  owners  ()f  one 
piece  of  land  and  held  a  transfer  from  the  registered 
owners  of  another,  in  March,  1<)()7,  sold  the  lands  to 
1  heir  co-defendants.  Btu-n  and  Home.      Default  hav- 
injv  occurred,  an  action  for  .specific  i)erfornuuiee  was 
hrouirht  a^;ainst  those  purchasers,  and  in  default  of 
pavinent,   pursuant   to  decree  made,   the  land   was 
offered  for  sale  and  bouiiht  in  by  Whitney  and  Ives 
in  .luly.  I'.IOi).     On  Septeml)er  11.  I'.tOU.  the  i)lainti{Ts 
|Mnch*as(>d  the  land  from    tin     defendants  Whitney 
and  lves.andon'.?'2ndS(>ptenil)er,  ]<,l(l',».  filed  a  caveat. 
In  November.  l'.»')*».  defendants  Hurne  and  Horne  filed 
a  caveat.     The  sale  to  defendants  Whitney  and  Ives 
was  set  aside  in  l)ecemb(>r,  1()()',>.  but,  in  any  cas(\  the 
])lainlitTs  based  theirclaim  on  the  titleof  the  vendor  as 
registered  owners  or  entitled  to  become  stich.     It  was 
held  by   Harvey.  ('.  J.,   that   the  i)laintifTs*   caveat 
}fav(>   them   i)riority   and   entith'd   them   to   specific 
performance. 

In  Alexander  v.  Gcstnnn  and  McKiUnpaiul  Boija- 
licld,  iduU''''),  Gesnian  was  the  owner  of  land  rej:;is- 
tered  in  the  name  of  the  ( 'amidian  Northern  Railway 
and  sold  by  a  subsidiary  company,  under  coTitract 
then  siandinfj;  in  their  books  in  the  name  of  Cii'sman 
as  purchaser.  On  Novemlx  r  Jnd  (lesman  sold  the 
land  to  the  plaintiif,  Alexander,  under  ordinary 
deferred  payment  contract.  On  November  4,  r,)!)!), 
(iesman  sold  the  same  land  to  McKillop  tV:  Benjafield 
a)iain  under  such  a  contract  and  with<iut  not  ice  to 
them  of  the  prior  sale.  On  November  10,  1!)0(».  the 
plaintiff  registered  a  caveat    luider   hi.-  claim.     On 
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Dcccjiihcr  11.  1!MI!).  the  (lc|"(ii(l;iiit>.  M>  KiJlnp  ami 
Bciijalii'ld,  piirsuatit  to  their  contract  and  still  with- 
out actual  knowledge  of  tiic  prior  sale,  paid  (Icsuuui 
the  balance  of  his  •■e(|uity"  and  received  from  him 
hisoriiiiiial  contract  witli  (by  some  arraniicment  w  hicli 
does  not  appear)  the  assijinment  thereof  approved  in 
th(>ir  favor  as  of  the  2Sth  Xoveinber,  1!)()!>.  Tlw 
Su|)renie  ( 'ourt  of  Canada,  alfirinin;;-  tlu'  l"u!l  ( 'oiu't 
of  Saskatchewan,  and  reversinu;  the  trial  judyie.  held 
that  the  iilaiiitiff  was  entitled  to  succeed  in  an  action 
for  specitic  |)ei'forniance. 

'i"he  laniiuaji,*' of  Any:lin.  ■!..  in  the  Sui)reme  ( "ourt 
has  already  been  (jUoted.  and  the  effect  of  the  decision 
would  seem  to  be.  first,  that  in  Saskatchewan,  as  in 
theother  provinc(>s.  but  withotit  statutory  enactment, 
rejiistration  of  a  caveat  has  the  same  elTect  as  to 
priority  as  reoistration  of  an  insfrmnent.  and  that,  in 
ail  three  provinces,  these  words  shortly  sum  up  the 
effect  of  a  caveat.  As  between  etjuities  land  all 
utu'e.iiistered  dealin.iis  are  e(|uities!  difYerinu  only  in 
point  of  time,  that  holder  of  the  e(|uity  who  first 
rejiisters  a  caveat  ,u;ains  priority,  ami  ac(iuires  the 
superior  e(|uity.  whatever  the  priorit>-  would  otlier- 
wise  have  been.  This  aurees  with  what  was  held  by 
Hur\('y,  V.  .1..  in  Alberta,  in  linKih'shmiL-  \.  liiini. 
XII pvd.  .\nnlin.  .)..  in  the  Supreme  Court  expressly 
puts  the  cas(>  of  (>lTect  or  lack  of  etlect  of  a  caveat 
aiiainst  a  bctUy  e(|uity  when*  he  says: 

■■■|"li;it  till'  |il;iillt  ill's  r;iV';it.  it"  it  \\:\'\  \n  i\\  l(iii!.':((l  oiilv 
:il'tt'r  tlic  <lcfcn<l;ints  linrl  ol>t:iiiuil  the  rurin.MJ  :i-sii;iiiiH'iit  of 
tln'ir  \(iiilor"s  (•(intiarl  ami  had  inociircd  tlic  a-^soiit  of  tlio 
railway  conipauy  thiicto.  would  >lill  iiavc  sutliccd  to  i-iititlc 
him  to  [jicvi'iil  the  r.'siistratioii  of  tlic  dclViidaiit-  ;is  ownci^ 
uiid-r  ;i  convcvaiici'  to  tliciii  from  the  railway  coiiiiiaiiy  mm'ius 
to  ii>f  im|ii()liai>lc.  ina-iiiuch  a>.  .-ipart  froin  lln'  pnui-ions  of 
The  l.iuiil  Tilli's  Acl.  ihi'  dcfciidaiil^  would  tiicii  have  had  a 
i)C'tt('r  rijrlit  to  call  for  the  louvcyaiici'  of  the  Iciial  cslatc  and 
would,  in  (((uity,  in-  ciiiiilid  lo  the  l<->i:d  piodu'-i  loii  of  it  ay;ainsi 
tli<'  iilaiutiffs  prior  I'lpiitaMi'  claim.'"" 

J'  M.,  lit  p  i'40 .5SJ.     Ciinparc  Arwit  mi  I  S„ii'h  v.  Pit, .  f ,;,  J  W  .  W.  |;.  1  . 
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This  latter  view  accords  with   the  drcisiini   in 


Xiiilhinsl    ('inistnir(ii)n    ('(>tiii»t)i>/     v 


Vnll, 


ante 


where  the  (leteii(hilit  Wolfe  had  obtained  the  assifiii- 
t  of  \all(>'s  contract  from  the  city  r)f  \Viiiiiii)ei>-  in 


men 

liis  favor  a 

Mt  tliiit  tiiMi'  till'  miscliicl'  \v:i-  iloiir  •iii<l  tlir  c.-iM-it  -rrvcii  no 


fter  which  a  caveat  was  liled.  l)Ut 


ti~ilul  purpti-i' 

An<l  the  same  i)oint  wa>  su'j.Li(' 

in 


!(•( 


I  l)v  llarvrv.  (  ..I. 


liionL-.shdiil:  V.  /)///•//,  siiprii,  wher(>  he  say 


il'    one    (it    the    !i;irtif<    ( 


•hiiincil    thniii'^li    the    icKi-ttTcd 


(iwiicr- 


i!(l  the  otliiT  tliioiiirli  liifir  Miirfjistcictl  tniiislVrcc: 


tlinv  wuiil'l.  iif  <'uur-i'.  lie  other  cun^idcratiDti-.  Imt  th.il  is  not 
tlic  i';tM'  licic." 

In  Australia  as  in  Canada  the  etfect  of  a  (-aveat 
in  this  rcsijcct  has  been  the  subject  of  judicial  pro- 
iiounceiniMit,  and  to  a  <>reater  extent.  The  most 
recent  decision  considered  appears  to  be  the  (it  inral 
riiKtnrr  A'l'  hci/  titid  (iiKininlif  Coniixtti!/  of  .{iislniliit. 
LiiiiHnL  V.  Till'  l\rpitii<il  K.imtiorx  (tiul  Trin^tcrs 
Assoviatiaii  (if  Aiislnilia.  Lnnilnlf"'  where  th(>  I'uU 
Coiu-t  of  \ic"toria  exhaustively  consiilered  tiie  (lues- 
tion.  Tin  re.  in  July.  ISSS.  Uobinson  sold  to  (Irant 
under  ajireement  certain  lands  not  yet  n'jiistenHJ  in 
Rol)inson's  name,  and  on  Aujiust  oO,  LSSS,  (Irant 
filed  a  caveat  under  his  a<!;reement.  On  17th  Sep- 
tember. ISSS.  the  i)laintiff  made  a  loan  to  Robinson 
on  the  security  of  tlie  c(-rtificate  of  title  and  tran.s- 
fers  to  him  d('{)osited  with  them.  These  transfers 
were  then  presentetl  for  resist  ration  and  for  some 

•    ted 


reason  Miot  disclosed  by  the  report  to  one  actpiaui 
with  Nictoriaii  practice  throu;i;h  a  readinji  merely  of 
their  Act)  (irant's  caveat  was  marked  as  lapsed,  but 
in  I'ebruarv.  1SS<».  when  he  appears  to  have  ascer- 
tained this  fact  for  the  lirsl  lime,  he  hied  a  furtii(>r 
caveat.  The  action  was  brought  by  the  plaintiff; 
against  tlie  administrator  e.f  the  e-^t; 
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and  a!i;iiinsl  (Jrant  to  compel  the  first  named  defen- 
dant to  sinn  a  proper  niortuaiie  and  (Iraiit  to  reinov 
his  caveat.  Tiie  action,  whicli  failed,  was  deierniined 
as  a  f|uesti()n  of  e(|iiitable  priority  and  the  effect  of 
(•rant's  first  caveat  was  thus  stated  by  Hdrox'd.  .T.. 
for  the  court,  at  paj^e  744  of  the  report: 

"it  li:i<  Im'ch  .■irfiucd  tliat  !i  (•.^v(>at  is  not  notice.  In  oiw 
~in.-('.  pi'rliaps,  it  is  not  notice.  It  is  not  on  tlir  Kroiiml  that 
a  caveat  is  notice  that  I  should  consider  it  proper  for  any  man 
to  search  for  caveats  before  he  conchides  any  contract  in  respect 
of  iaiiil  whicii  has  l)een  l>roti}:lit  under  the  .\(t,  where  there  is 
;i  i)o<siliility  of  there  lieiufi  an  out-tandiiiK  eciuitaMe  interest. 
It  would,  tiowever,  l)e  inidouhtedly  a  i)rud(iit  thiiiL>:  to  do.  'I'he 
efTe<t  of  the  caveat  is  thi<,  that  a  per>on  claiming  any  unrcKis- 
ten  (1  inten'st  in  land  which  has  lieen  hrouiiht  umler  the  Act  can 
l)y  lodninsi  it  prevent  either  the  refjistered  pro[)rietor  of  such 
land  or  of  any  incunihrancethercon.or  any  other  person  cl.aiinini? 
any  intcre-t  in  such  land,  from  cetlinj^any  instrument  rey;istered 
whi<-h  alTects  the  interest  claimed  hy  the  ca\-eat<'r  until  the 
caveator  has  h.id  an  opportunity  of  showinji  th.at  it  wouM  l)e  a 
fraud  on  his  ri^ht-  to  permit  such  instrument  to  li(>  i)ut  en  ilic 
rejiister.  The  man  who  lodges  a  caveat,  as  (!rant  did,  iirevents 
any  man  comin.n  after  him  from  attemptins  to  fjet  i>riority 
liy  savin.2.  as  w;is  said  in  this  case,  that  he  li.ad  not  possession 
of  something;  which  he  was  t)leased  to  call  the  title  deeds,  when 
in  f.act  they  were  only  certific.ites  in  the  names  of  former  owners. 
The  lod^in-j;  of  the  caveat  is  the  means  ])ointed  out  i)y  Tlic 
Tnwsfcr  uf  Land  Act  to  enalile  a  man  who  has  not  lieen  and  can- 
not Ret  registered  as  the  jnoprietor,  or  as  mortsjaRco  or  other- 
wise, to  protect  his  interest,  whatever  that  interest  may  be. 
It  may  be  that  his  interest  will  not  jirevail,  but  he  has  an  oppor- 
tunity of  protecting  it,  and  lh.it  i-  the  jirotcction  which  the 
Act  '.rives  him." 

The  coin-t  referred  with  complete  aj^proval  to 
the  decision  of  A'lJeckett.  J.,  in  liarucs  v.  Janirs.''"'' 
There  the  facts  were  that  in  lS8i)  .James  a,u;reed  with 
Barnes  to  transfertt)  liarnes  a  leasc^  tdjout  to  l)e  jj;ranted 
to  him.  In  .\pril.  I'.MH).  iho  lease  in  question  was 
ji;ranted  to  .lames.  In  .July.  1000,  James,  who 
throujihout  was  the  frautluinii  |i;iii\-.  all  the  others 
hciii,!:;  innocent   of  wahi  jidcs,  a;i,ree<i  to  transfer  the 
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Ica.M'  to  the  <lrtci!<l:uif.  the  (^ucciisI;iihI  SnicltmK 
Company,  and  on  NovcnilKT  Hi.  1!HH».  cMTUtcd  a 
translVr  thcrcot'  to  lliat  company.  '  »ii  Xovembor 
P.),  JUOO,  the  company  iilcd  a  cavcal.  Jiarncs  tlicn 
hroujiht  an  action  for  a  declaration  of  his  rifiht 
a^iainst  James  and  the  SmeltiiiK  Company,  but  tailed. 
A'lieckett.J.,  said: 

"It  i-  open  to  tlu"  pliiintilT  in  such  a  vu-^f  to  say  that  the 
transfer  shall  not  be  nj^istcrcd,  hut  he  must  come  wUh  a  l)cttcr 
ca.sc  tlian  tlic  dcffiiilant," 
and  referring  to  tlie  (U>fendant  company, 
"no  step  was  omitted  t>y  it,  l)y  which  it  (ouhl  liave  n.sccrtain..l 
the  existence  of  a  prior  interest  in  any  other  per.-on, 
and  referring  to  tlio  plaint  iff, 

"I  cannot  sav  that  the  plaint itY  was  iicKlitjeMl,  hut  he  niigiit 
have  ilon<'  more  than  he  did  to  pn.lert  his  title  hy  entermg  a 
caveat,  etc." 

Tlic  cases  in  all  jurisdictions  all   point    to  this. 
thai,  ill  coiisith-rin.u;  the  relative  c«iuities  of  competin,ti 
parties.  I  he  liliiiy;  or  omission  to  (ile  a  caveat   is  an 
element  in  their  determination,  whether  the  omission 
to  tile  a  caveat  he  actually  termed  -'nejilifience"  or 
not.    Or  conversely,  the  omission  to  search  for  cave- 
ats in    ac(juirinti    an    interest   is  a   factor  in  d(>ter- 
minini!,   e(iuiti(s.      If   to   search    the   register  be   "a 
prudent  thinii"'  to  do,  and  a  party  i-ains  by  searchiiiM; 
and  tindiiiji;  noth.in^,  conversely  the  paily  wl")  has 
an  unreiiistered  interest  and  omits  to  file  a  ..aveat 
so  that  it  mav  be  disdo.sed  to  the  prudent  searcher  is 
impru(h'nt    or   even    nedi^ent.     The   fore<>;oinj2;   ex- 
tracts ipaji(>s  :Wl  and  :W2)  bear  out  this  statement  as 
does  also  this  further  statement  of  the  law  from  the 
judtiment  of    .\n<;lin.  .1..  in  Alcxandir  v.   McKillop 
(I ml  l!<  rijdjUid,  (nilv: 

"It  was   I  think,  incumhent  not  only  upon  the  defendant- 
McKillop   aiid   Benjafield   hefore   completing  their   purchase, 
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ill  (lifniilt  of  llitir  li.iviii^  ilonc  >o.  tlicy  caiiiiot  complain  if 
llif  prior  i(niily  of  the  pliiinlilT,  protictrd  i>y  iiis  caveat,  is  iul'l 
to  l>c  paniiiioiiiit.  .\>  put  \<y  Lilly,  ('.  .1..  in  He  .SV,/»i/(/«,-"  it  is 
a  'plain  practical  |)rccantion  for  a  iiurcliascr  *  *  *  to 
ascertain  that  there  is  no  cavciit  (in  therenistry)  l)eforo  he  pays 
liis  pnnliase  money  *  *  *  People  cannot  learn  too  soon 
tiiat  (lealinfis  outside,  and  withonl  reference  to  the  rej^istry, 
are  hazardoii-.' 

And  Idiiijitoii,  J.,  siiys: 

'Alcxaniler  had  not  dour  anythiiiu;  to  taint  liis  ri«ht 
and  >o  far  as  I  can  see  omitted  notliin;t  he  was  HMjuired  to  <lo. 

"Uis  rejiistration  of  notice  of  his  claim  may  not  have  been 
re(nii-ite  on  the  facts  liere  i)resent(<l.  luit  was.  if  I  understand 
the  jiractice,  exactly  what  is  u>iially  done  by  prudent 
pin-chasers  under  ;i  time  bargain.  And  i)rudent  buyers  are 
well  advised  in  inakiiitr  search  for  such  notice  of  i)riur  purchase. 
Hut  thoujjli  claimed  to  be  here  notice  to  the  sub>e(iiient  jjur- 
chasers  I  desire  not  to  express  my  opinioti  on  th.it  point,  for  in 
my  view  of  tin-  <-ase  that  need  not  be  con-idered  merely  from 
the  point  of  view  of  notl-e."' 

( '(iiiip;iriiiii  the  Aii-i  raliaii  \ii'\\  dI"  a  caveat  as 
outlined  ill  the  case  cited  and  llic  ( 'aii:idian  view,  if  is 
cxidcnt  liial  liy  lakinii'  itito  considciatioii  the  omission 
or  othci'wisc  to  lilc  and  -ratcli  U>\^  caxcats  as  an  r\r- 
mcnt  ill  ilic  <'(|uiti('s  of  tlic  i>a!li(s.  the  result  as  to 
till'  cH'ict  ol'  a  caNcat  will  ordinaril\-  he  the  same  under 
tlie  same  faets  in  the  two  count  lics.  liul  in  the  last 
analysis  tlicrc  ai)|)cars  to  Itc  a  radical  dit't'crcnce  in 
princiiilc.  Tims  suppose  a  case,  as  may  he  possible, 
ot"  two  purchasei-s  nder  (•(Uiliaci,  where  ncMther  fails 
in  any  reason.ahlc  diliticnce.  and  ahsolutely  the  only 
difference  in  the  c(iuilies  is  in  point  of  time.  In 
Australia,  in  sucli  a  cas(>,  .th(^  liisi  purcliascr's  interest 
followinjr  the  reasoning  of  the  eases  cited,  would  i)re- 
vail.  notwithstandinir  the  second  had  hist  rej^istered 
his  caveat,  in  <  'anada,  the  second  i)urchas('r  would 
olilaiu  priority  hy  \irtiie  of  the  re^i-l  rat  ion  ot  his 
eaxeat  iisrjl'.  In  dllier  weirds,  wliiJ!'  in  ( '.•in;id;i, 
faihnj!;  all  other  tests  but   that  of  time,  piioiii\-  in 
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ivy;istrati()ii  of  ili«'  <':ivcal  jiivcs  priority  in  interest, 
in  Australia  under  similar  eiremnstanees.  that  party 
who  would  have  had  priority  in  a  court  of  ('(luity. 
in.lepeiideiilly  of  the  'I'orreiis  Act .  ^jains  priority. 

It  is  apparent  that  certain  expressions  ot  New- 
lands.  .1..  in  the  Tull  Court  of  Saskatchewan  and  of 
Aniilin.  J.,  in  the  Supreme  Court  of  Canada  in  the 
leadinii;  case  under  consideration,  taken  l)y  them- 
-.elves"tii)art  from  the  facts  and  other  i)arts  of  the 
iud-iiiicnts.  sedii  to  M:iv<'  to  a  caveat  an  even  more 
sweeping;;  elTect  than  is  actually  the  case  if  the  con- 
clusions reached  in  th<-  forejioiny;  paj^es  are  correct. 
They  seem  to  indicate  that  the  first  man  with  his 
caveat  has.  by  virtue  thereof,  ahsohite  priority  of 
interest.     For  example.  Anjilin.  .1..  ^ays: 

"I  indini'  lo  llic  vi<'n-  that  ii  i-avctit  iini^t  he  drcmcd  iiotict' 
to  cvcrv  i)<'r>()ii  wlio  claims  to  liavf  actiiiind  Mihsi  (inciitly  to 
its  Ix'iuK  loilfji'il  any  iiitiTcst  in  tlic  land-^  ../•  t»  hare  incmt.scd  or 
hrltrml  (im/  siicli  inUirst  nlrcnihi  lirlil." 

Surely  it  was  not  intended,  for  example  that  a 
bona  //(/c'repstenil  mortjiaiiee  i)ropo>in,ti  to  make 
further  advances.  a>  permit te<l  I'y  liis  mortjj;ane, 
should  he  l)o\llid  hy  the  suliMMUriil  caxcal  of  some 
one  adverse  in  interest,  so  as  to  postpone  his  further 
advances  to  th(>  claim  in  that  caveat.'"     And  a^ain  • 

■  I  am  of  the  opinion  tliat  a  cavt-at  wlirn  i)i-o|urly  hxini-l 
prcvotls  the  (icquiKition  or  hdhrin(j  or  iiinntsirKj  of  ann  nilrnsl 
III  the  land  kq(d  or  equitable  adverse  to  or  in  di  rotation  of  the 
«'laim  of  tho'caveator— at  all  events  as  it  exists  at  tiie  tinir 
when  1  he  eav(>at  is  indued." 

l'.ut  elsewhere  in  l!i''  >;niic  ju(l'.:nii  iil  il  i>  inti- 
matrd  lliat.  Ii:id  McKillop  and  Henialicld  liot  the 
approval  <>\  tli<'  Canadian  .Northern  liailway  Com- 
panv  prior  k.  Alexamler'^  caveat,  thev  niiiiht  have 
••increased  oi'  bettered"  tli<'ir  iniere-t  ( foi'  they 
had  not   by  any  nican^  all   the  iiitere-l    in  the  land 

Rrqistrnr  of  fi'hs, .')  (J.  L.  .J.  -1<),  and  undor  The  lirgistry  Ad  m  Ontario 
"ut^-^pqupnl  rPRistration  i.-*  not  notipp.  I'ierre  v.  Cawi^h  Irniianenl 
.Vorlyatjc,  2.5  O.  H.  r.71,    •-':{  O.  \.  K.    ")ltj- 
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whrii  they  ji"'t  tlic  railway  ('(iiitract)  l)y  niakin<!;  fur- 
ther payment^  to  the  I'ciiislcrcil  owncr.-'^  and  could 

sul)S('(iui'iitly  lia\('  tiol    in  lli:'  actual  registered   title 
adversely  to  Alexander's  interest.'  ^ 

The  author  ?uay  venture  witli  some  hesitation  lo 
sum  up  llie  conclusions  arrixcd  at  in  laniiuaire  more 
compreheiisihle  to  the  lay  reader  scjniewhat  a<  follows: 
That  it'  upon  i^u'chasinii  an  interest  in  land  uiidi'r  a 
contract  or  oilier  unreuistered  instrumeiit ,  tlic  pur- 
chaser ascertain-  li\-  .-earche-  in  a!!  place-  open  lo  liiii; 
that  in  the  alixiice  ot  iVaud  his  \(iidoi'  li;i>  the  rit;hl 
to  sell  what  he  purports  to  sell,  and  thei'eui)on  ihe 
purciiasci'  lile-  hi-  caMai.  lie  ip.in-  rest  assuivd  t'lat. 
a-.  n.min<;  there  is  nolliinti  prior  lo  his  ctiveat  on  the 
re^ist'a-  aihci'se  to  him.  he  lia<  suin'-ienlly  protected 
his  iiiii'i'ot  ;iiiain>i  any  adxcrse  interest  existini;"  at 
flic  time,  or  which  can  arise  othei'wise  than  liv  hi- 
own  (hi'ault,  or  if  then'  he  sc\cral  inteic-ts  licMArcn 
him  Mild  the  reui.-iei'cd  ownn-,  oiherwi-r  than  l>\- 
some  default  oj.  the  part  of  the  holder  of  sumc  of 
tho.se  intere.-ts.  I'or  ir  miisi  lie  icmemhcicd  that  a 
caveat  i.><  in  ".o  sense  the  cri'ation  of  an  inieiest  aor 
lh(>  re<!;ist ration  of  an  iustiumeii!  and  doe-  not  in  an\ 


*'  /fuse  V.  Watson,  10  II.  I,.  C  CTl:  Htinhirmnn  v.  dnni,  1  S.  I.  1!  :!;ti 
l.voiy  [Kiyiniiit  of  iiiinliasc  iiidticy  on  iiii  executory  •oiitract 
is  uii  iiii  re;isiiii;  <ir  Ixtteriiiy  (jf  the  inieiest  of  the  pnnli.'iser,  as  s;iiil 
l>y  tlie  1,(11(1  Cliiincellof  in  /(".isc  v.  Wiits.in,  jit  pMye  (i7S.  "Wlieic  the 
eonliart  i.s  :in  exeiiil(iiy  one  in  tins  sense.  n;itn(  Iv,  tli.it  the  ownership 
of  the  estate  is  tian-lerred  subject  to  the  p:iyi'ii<i,t  of  the  ptiniiase 
iTioney,  every  portion  (jf  the  pnrcha.se  inoney  paiil  in  pursuance  of 
tliat  contract  is  a  part  perl'oriiiance  and  ex("iution  of  tli(!  contract, 
anil  to  the  <'.\tent  of  the  piirchise  money  so  paid,  does,  in  e(|iiity. 
linally  tran.-l'er  to  the  pinchaser  the  (nviiership  of  a  correXpoiidint' 
portion  of  the  estate;"  and  Lord  (rannvortli,  at  paao  (isj,  •'When 
instead  of  payitij:  the  nlmle  of  his  purchase  inonev.  Ik,"  pays  part  of 
it,  i!  would  seem  to  follow  as  a  necessary  corollary,  that,  to  the 
1  :tcnt  'o  which  he  h.is  piid  his  iiunha.si"  moiiiv.  "to  that  extent 
the  vendor  is  a  trustee  for  him;  in  other  word.s,  thai  he  acouires  a  lien 
exactly  in  the  same  way  as  if  mioii  pavnient  of  part  of  llie  purchase 
money  the  vendor  luul  e.xeeuted  a  morlirajje  to  liim  of  the  estate  to 
that  extent." 

'^^  Arnnl  and  Smith  v.  I\Ur...m,  2  \V.  \V.  1{.  I,  is  an  excellent  ilhistMlion 
of  a  superior  e(iuily  KovernmiJ  priority  rather  th.in  priority  of  renistra- 
lioii  of  a  eavtat. 
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\v;iv  iinpro\c  :i  defect  appc.'vrinii  in  the  title  iimler 
wliicli  tli<' e;ive;itor  elaiiiis.'"  Sd  tlmi  lor  example. 
if  A.  the  icui-tereil  <i\\  iiei',  >ell~  !•>■  eoniiaet  to  V>.  !>  to 
(",  aiui  (  '  tn  1).  ;mil  I)  illes  his  caveat.  1)  I  here!. \  -iaiiis 
pnoiity  over  a  .-ale  .V  may  ihei'eafter  iiuike  to  !■;.  but 
lie  does  not  (except  a<  to  receixiiiLi  notice  of  pro- 
ceediiifis)  improve  his  ])o-itioii  any  if  A  siil)se(iueiitly 
efTcctualiv  e.aiiee!-  \V<  eontiaet  for  default,  not  wit  li- 
staiKhn-j,  that  1)  may  l>e  in  n;)  (h  lauli  'o  hi-  ducel 
\(iidor  ( '. 

il  INCIDI'.NTAI.  IlI'lKCTs  nV  (  \\  i;\l- 
llavini;-  di.scaissed  the  real  and  iiiain  purpose 
liwd  effect  of  a  caveat  it  remains  to  mention  ,a  feu  inc- 
dental  ctTects  which  have  \)r<u  atlrihuicd  \n  the  hlin.ii; 
of  acave.'it.  In  oia-  ca-e,  wiiich.  howe\  er.  de|)cnde(l 
eiitirelv  on  the  i)articular  fai  ts  there  foimd.  the  lilinu; 
of  a  cax'eat  was  consideicd  a-  >ome  e\  ideiice  ol  the 
lack  of  li'inii  Ji'hs  (if  the  caveator.'  '  <  hi  ihc  otlier 
hand  till'  tilliiLi  of  a  ea\c;il  h;is  heen  taken  .as  an  in- 
dication of  an  intention  not  to  .aliainlon  a  conl  lact,'"' 
and  the  allowintj;  of  a  caveat  to  lap<c  ha<  hcen  treated 
u.s  e\i(lence  of  ;d)an<lonment .' "  W  hih'.  ii  is  suh- 
niitted.  such  'ap>e  of  ca\cat  i-  not  ali-ohite  evidence 
of  al)andonment.  il  mii-t  he  talxcn  to  place  third 
parties  in  the  same  position  a-  they  would  haxc  i)eeu 
had  such  ("^('al  ni'\er  heen  liled.  whether  or  not  as 
lietweeii  the  actual  parlies  the  claim  of  the  ca\-eator 
he  ahandoned. 

'-''  lit  hbhtrnj,  JS.  L.  1{   ir>7;  ('mttuliait  Pacific  Rtiil nay  v.  Silzir,  :!S.  F.,.  U. 
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'I'ltr  Ai'i-  ])i'(i\i(!('  lui'  tlic  iii.-tkiiiLi  Miitl  llliiiu  of 
|U)\\ci>  (if  :ilt(inH',\  liy  icui.-lcrcd  (iwin'i-s.  In  Sas- 
katchewan and  Allii'i'ta.  I)\'  a  ] icciiliafitx^  in  lii'' 
woi'diii^;,  tin'  -id  Ion-  do  iiot  appi  ai'  lo  <  xt*  ni!  to  aiiy 
jjcrson  cxccpl  the  i,',\n(  r  of  ilic  laml,  --o  lliat  a  luoit- 
j>;asi;('c  appaii'ml)  could  imi  antliori/c  any  pir-on  1)> 
povci'  of  atlonicy  to  dinl  wilh  lii>  iiioilL:,ai:i'.  In 
l)i'acl  ii'i'  t  lii'\'  arc  treated  a>  effeei  \\r  for  all  purpo-i'-. 
in  Aianitolia  ilie  power  i-  e\pi'(->!y  exlended  io  a 
dealing  with  a  inoiluaiie  oi-  Jneiinihraiice.  'I'lie  law 
upon  power-  oi  allorncN'  i>  not  in  any  \\a\'  peeidiai' 
to  llie  'ron'eii>  sysp'ni  and  is  ine'iided  in  the  .\eis. 
l)re>uinal»l\".  ov  Iml;:  to  the  facl  tiiai  ihe  Act--  deal 
with  the  I'e^istratio!)  of  titles  and  not  only  re^ii-l  I'ation 
of  instruments  and  are  largely  diivetoi'x  lo  the  re;iis- 
trri'.'  and  it  was  therefoi-e  nece»ary  that  speeilic 
rule-  'le  laid  dow  n  toiiehiiiL;;  such  impoiiant  and  mueli 
used  iii-l  runaiil-  a-  powers  of  atloi'iicy.  The  in- 
slruimnt  niusi  he  execilled,  \\ilne--ed  and  attested 
in  the  same  niaiuier  a-  an>  ordiiiar\-  instrunieiil 
inidei-  I  h(  Aels.  If  t  he  pow  er  of  at  iorne\'  lie  a  general 
cnc,  tlic  iiistruna  lit  is  entered  in  a  power  of  attorney 
nook,  and  iii  Saskatchewan  i-  said  to  he  tiled  only, 
while  if  the  in-lrunient  refeis  lo  .-pecilic  land,  a 
ni(  inoijiiduin  i-  made  on  the  certilic;ile  ol'  lillc 
toiichinu,  that  hand,  In  this  latter  case  it  is  enacteil 
in  Saskalchewan  and  AUierta  that  while  such  power 
of    altorne>-    remains    unre\-oked.    the    riaiit    of    the 

iSiisk.  101;  A!{:i.  7J. 
'  Man.  i:.s 

'  Wilhif   V.  Jdldt,  'Jli  S   C.  I!.   Jsj;    /,',    Masse,/  and  aHison,  7  Mnn 
L.  K.  17J. 
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owner  1(1  tr;(ii-lcr  or  otlici'wisc  di'nl  with  the  land 
shall  lie  >u-|)(ti(i('(l.  Ill  Manitoha  ihc  rijilu  of  the 
owner  in  such  cnses  will  he  a  ma  Iter  for  the  construc- 
tion of  t  he  i!i>l  run  leiit  ii^elf.  I'or  powers  of  at  torn(\\' 
no  >|)ecial  loriii  is  prescribed  in  Maniloha.  and  in 
Saskatchewan  and  Alherla.  notw  ithstandini;'  a  form 
is  fti\en,  t-here  i<  allowed  liy  the  Act-  t  hi'nisel\-es  the 
liicate-t  freedom  in  t  he  mat  ier  df  juiui. 
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l<('illj;l'li;ipt(  I  1  !">  Ill'  the  Ki'vi-i  ilM:itutrMil'  I'.lM.'.  ;i~:illl(  rd.i  I  I  )> 
('luil>ttr  ;5,S,  l'.t(»:>  (:i.-sclit(il  tu  M.nch  1'^.  liH*:;;;  (■|i:ii.t(  r 
■)().  r.tU4  (;i---cllt('(l  1(>    I'rhni.-'ry  S.    I'.MIl:;  Cli.ipt,.!-    n,   I'.lll.') 

(assented  to  .I;mu;ir.\- :;i,  I'.Ml.')';  Cluiplcr  7  1.  I '.M)0  (assent- 
ed to  I'i'liriinry  '.•.  llMKii;  <'li:ipter  7'),  M'llt)  i;i--ilit((l  t(i 
Mai-cli  Hi,  I'.MlV)):  ClialJter  ■>•_'.  IMIIS  (:i-seiite(l  to  I 'cluiiMrv 
2ti,     I'.MIS:  ..iiiil    CliMptrr     P.l,    P.Ml     ia-M>n1e<l   m   M:iir|i    21 

I '.II  It. 
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All  Act    fcspcciinti  Real    i'l'opcrty  in    ilic 

PlM\illl'('    (if    Maililnl);!. 

IS    .Majc^tv,     liy    and    wiih     tlie    a(l\iee  and    eonsent    of 
the  l.e":islative  As>eiiililv  of  Manitoba,  enacts  as  follows. 


MIliU  1      I  I  i  1.1 


\rl. 


1.  ri.i>    .\(t    !n.-i\-    It   ciiid    a^     "Tin'   luul   I'rojHilii 

1  ^  -1  VAw.  \\\.  r    i:;,  H. 

IN  I  IHI'KKTSTION. 

2.  In  this  Act,  and  in  all  in~lriiinents  purpoilinji  to  i)e 
made,  exerilted  or  re;;istell([  thereunder.  Unless  tile  eonti^xt 
otliorwiso  re(mires: 

((/)  The  ex])ression  "land"  mean-  and  ineludes  land, 
mossuafies,  tenements,  hereditaments,  eorpniv.d  and  iiiror- 
Iiore.al,  of  e\fry  kind  ;ind  de-eriptioii,  whatever  the  e-tate  or 
inten-t  therein  may  lie  and  whetiier  lef;al  or  eciuitalile,  to- 
gothrr  with  all  i)atiis.  passapes,  ways,  wat(r('Our.»e>.  iii'  riits. 
f)rivile<>:es  and  easements.  ;ippertaininy;  therc'to,  and  .ill  trees 
and    timlier   lln'reon,    and    all    niiiie<.    minerals    and    quiirries, 

unless  aiiy  sneh  .-ire  e~pri  ,  illy  rxcrplrd; 

nil 
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(6)  Till'  cNpn- -i()ti>  ••(juiicr"  ami  "  rrfii-imd  owner" 
mean  ami  inrludc  any  pcr-im  or  IidiIv  corpurat  ■  rtiiiMcrcil 
undtT  till-  Act  a~  dwmr  of  any  r-t,iti'  or  inli'iT-t  in  iaml  or 
of  any  mortuajir  or  inrumlnaniT  ihirron.  \viirll:ir  cnlitli'd 
thereto  in  hU  own  riiiht  or  in  hi-  rei)reMiitati\c  capacity,  or 
otherwise  liow.-o(\ir; 

(c)  Tlie  e\|)ii~-ion  "ha-e"  includes  a  sulileaso,  and 
the  expression  ■'le<-ec"  include-  a  -ulile--ce: 

((/)  The  ex])re-sion  "  inoMiiaiie "  ni' an-  ami  includes  any 
charRc  on  land  cicalcd  lor  -icuriu'j,-  a  ddit  oi-  loan  or  any 
hypothecation  <j|'  -uch  cliai'ue; 

(f)  Tlic  cxiJrc-ion  " moi'tiraiiec "  mean-  'iie  owner  oi  a 
mortgage  registered  under  this  Act ; 

(/)  'Die  expressio!!  "  uiortLiaiior"  nean-  and  inchule.^  the 
owner  of  land  or  of  any  e-tate  or  inlcre-l  in  land  i)l(d)j;cd  a> 
security  for  a  deht  ; 

((/)  'i'he  e.\prc--ioii  ■■  incinnlirancc"  nnan-  and  includes 
any  eharjie  oi-  In  n  on  land  oiinr  than  a  nio;tuace  or  any 
liypothecal  ion  of  -iich  change  oi'  lien; 

(//)  The  eNpr(--ion  •■  incunil'raiiccr"  mean-  and  includes 
the  owner  of  any  land  or  of  an\-  (-lat.  or  inicic-t  in  land 
suliject  to  any  incinnlirancc; 

(;■)  The  exiire— ion  "  incuinliran<'ee"  mean-  and  include- 
tho  owner  of  an  incumhiancc; 

(/■)  The  (  xp|-e--ion  '|)c!--oll  Oi'  im-oiiiid  luiud"  means 
:iiid  include-  any  jur-on,  not  an  infant,  who  i-  incajjaliie, 
fi'om  inlirmity  of  mnid,  (^.  nianaiiinir  his  own  aifaii'-; 

(/,)  'I'lie  expre--ion  "in-trumeni"  nn.ni-  and  include- 
an\'  cerlilii"ite  of  title,  eertilicate  of  charge,  hook,  pi, in  or 
document  in  wiiiing  relating  to  ;iny  de.alinti  with  land,  iir 
eretiting  any  mortgage,  incuinhninee  or  lien  thereon,  oi-  evi- 
dencing title  thereto,  or  a  <luplic,ate  tliereof: 

(/)  'J'he  expressions  "attorney  general"  and  "  pi'o\  incial 
tre.'isurer"  respectively  mean  ihe  attorney  ^1:011  lal  o|  Mani- 
tohti  ;ind  the  itrovincitd  trea-urer  of  Maiiiiolia; 

(ill)  The  ('Xpie--ion  "Nahiator"  means  and  includes  any 
person  appointed  l^y  the  Lieutenant  ( lovernor  in  C'oimcil 
und<'r  this  .\ct  to  value  Land; 

(/()  The  expre.--ion  "court"  inetm-  hi-  Maje-ty'-  Court 
of  King's  Bencli  for  Mtinitoha; 

(o)  The  eX]ire--loll  '■judge  nieaU-  a  jlldL^'  of  his  r\i,-|je-ly  s 
("curt  of  King'>  I'xiich  for  Manitolia.  and  include-  the  chief 
justice; 


l(l« 


(  ANAOIAN    roliKl-.NS  s\.-.ll..M 


ly.i  Tlic  cxijrcssion  '■tr;iii>iiiis>i()M"  ;ii)i)licd  to  every  ili.iiine 
of  ()\viier>liii)  mider  ;i<>if'niiieiit  I'm'  lunelit  of  creditors  or 
undir  foreclosure  or  s.-de  under  iiiortjiane  or  iucutnlmiiice 
:iiid  lo  e\erv  iinoluiit.irv  cli.-iime  of  owiier-liip  of  l.iiid,  inortiiatie 
or  incninliraiice; 

(';)  The  ex|iri  — ioiw  "};r;iiit."  "  p.itent  "  m-  ■(  row  ii  patent  " 
respectively  mean  and  include  aii\'  ^;rant  ol'  ('rouii  land, 
whether  direct  from  his  Maje-ty  or  piuv-uaiil  to  the  pro- 
vi-ioiis  of  any  statute,  .'ind  wluther  -uch  land  wa-  held  hy 
the  Crown  in  the  riiiht  of  (  anada  or  in  ihr  ri^hl  (j1'  an\-  prov- 
ince thereof: 

()•)  'I'lie  exjire-sion  "  iiidoi'^ed "  iman-  and  includes  an\- 
tiiinir  written  upon  any  instrument  or  other  ddcuinrnt  or  in 
the  margin  tlienof,  or  at  the  loot  thereof; 

(.s)  Tlie  expres>ion  "'old  system"  mean~  the  s\-trni  of 
refjistration  provide  .1  hy  The  Rcijistrii  Act : 

(/)  The  I'xpre— ion  "new  system"  means  the  system  of 
registration  jjrovided  liy  this  Act; 

hi)  Land  shall  he  deemed  to  i)e  "suhject  to  the  new  -ys- 
tem"  while  an  applic.ation  is  pending  to  hrinu  such  Lmd  under 
the  new  system  and  liefore  .a  certificate  of  title  -h.dl  have 
issued  therefor.  ;in<l  Land  shall  he  deemed  to  I.e  'utider 
tlie  now  system"  .after  ,a  certificate  of  title  >liall  h.ave  i-ue.l 
therefor; 

l»  'I'he  expressions  "l;i  nil  title-  di-i  ric'i  "  ami  ■'di-trict" 
respectively  mean  a  hind  titles  district  created  or  eontinijed 
under  this  Act,  and  the  expression  "registration  di-trict" 
means  a  refiistralion  district  created  oi-  (ontiinied  under  The 
lieqidiii  Ad  and  not  l.roiiKht  within  any  land  tith-  di-iriet: 

(((•)  Tlie  (xpression  "rejjistrar"  means  a  resist r.ir  under 
The  Regtstrtf  Ad,  and  the  expression  "district  registrar" 
means  a  district  resistrar  under  this  Act: 

(x)  'l"he  expression  "reirister''  shall  mean  tiie  \(.lumes 
kept  in  a  land  titles  office  in  which  certificates  of  titli'  .are 
entered  and  hound : 

(i/)  Wherever  in  this  Act  rel'ereiice  i-  ni.ade  to  ;i  certiticate 
of  title  •issued  miller  this  All"  >iich  reference  shall  he  con- 
s'rueil  to  incliid.'  all  cerlilic.ates  of  title  i-sned  under  any 
R('<il  I'ro/Hiiii  Ad  [irevioiisly  in  force  in  the  i'rovince  of  Mani- 
toba or  any  amendments  thereto: 

(z)  \\  iiencN'er  :t  form  in  tiie  >ciieduie-  hereto  is  .lirected  Id 
be  used.  >u.'h  direction  sh.all  apply  e(|u.ally  to  any  I'urin  to  the 
like  efTect,  or  which  for  the  same  purpo~i'  may  i>e  .mthori/ed 
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under  tlio  provisions  of  tliis  Act;  ami  any  variation  from 
siicli  form-,  ii(»t  liciiii;  a  \ariatioii  in  iiiattrr  of  siili-taiicc,  sliall 
not  affect  tlicir  valiilii\'  (ir  rrnnlarity.  hut  tlicy  may  be  used 
with  siicli  alterations  a>  the  character  of  the  i)arties  or  the 
ciri'umstaiii-e-  of  the  case  mav  render  necessary.  I  and  2  l''d\v. 
VII,  c.  IM.  §  _'. 

>i  II  I, 111  !.i:>     Kii.i:s. 

3.  Till'    i.li  iilrn:iiil    (  Uiv  I  ilKir   in    (  'niuirii    ~h;ill    h:i\e    powtr 

from  time  in  time  to  ;ilter  any  of  the  t'orms  in  tin'  -cliediiles 
to  tiiis  Act,  tu  pro\  ide  an\'  ailditional  form-  lli,it  may  he 
deemed  necessary,  .ind  to  alter  the  rules  and  rcKuIations  set 
forth  in  schedule  \.  to  this  Art  .-ind  to  ni:ike  -ucli  rule-  .-md 
rejiulations  as  may  he  deeimd  ni  i. --•ny  di'  i ADnlit  tit  for 
(iivinsi  et'fe(  t  to  this  Act  in  cases  unprovided  for,  accordiim'  to 
its  true  intent  and  ])uriK)se.      1  iV  2  lOdw.  \'ll.  c.  4:5,  §  :5. 

4.  'I'lie  x'liedllles  t(j  thi-  Act,  and  all  :Mlilil  ioli-~  and  aineiiii- 
ments  thereto  JK'reafter  made  hy  the  Lieutenant  ( lovernor  ia 
Council  or  the  (  ourt  of  Kind's  J?ench,  shall  he  ileemed  to  he 
emiiodied  in  and  to  fnini  ;i  jiart  of  tiiis  Act.  I  tV  'J  l!dw.  \l\, 
e.   t;{,  ij   I. 

LAND      ini.KS     nl  1  H  r.S — DI.sTUICT     lU.i  .I.- Ill  AKS       orilCKR.S. 

5.  Tlie  Lieutenant  (lovernor  in  (minril  may  constitute 
>uch  portions  of  the  Province  of  Maiiitolia  as  m,iy  -ecin 
proper  into  land  titles  di-tiicts,  and  ch.insie  the  hound.ii  ies 
thereof  from  time  to  time.  In  each  of  such  districts,  at  such 
l)lace  as  the  Lieutenant  (lovernor  in  Council  may  appoint, 
there  shall  he  an  oflice  to  he  called  the  l.ind  titles  otlice  for 
iiiisrii  licrr  the  name  of  I  he  diKlrirl).  The  Lieutenant  ( iovernor 
in  ( 'oimcil  may  close,  in  whole  or  p.art,  any  n'filstr.ation  district 
anil  add  to  any  district  .any  territory  taken  from  a  resiistration 
district  or  from  another  district  under  this  Act.  The  i)resenl 
districts  and  oflii'es  sh.all  contiiuie  until  cli.ini^ed  under  thi^ 
Act.     I  tV:  2  Kdw.  \ILc.   i:i.  j  ,"). 

6.  Ijion  the  closinii  of  a  registration  <li-trict.  and  .-ii  -iicii 
times  and  in  sui'h  maimer  as  the  Lieutenant  tio\ernor  in 
Couticil  may  direct,  all  hooks,  records  .and  instruments  in  the 
])0.ssession  of  a  re<iistrar  -hall  he  tran-f<rred  from  the  pos- 
session of  such  reiii>tr.ir  to  the  po-scs-ion  of  the  district  rejjistr.ar 
of  the  district  to  \\liicli  the  land  affected  hy  -uch  hooks,  records 
and   instrument-    ha-    heen    tianslVrred.      1    >v    2    IMw.    \'\], 

c.  4;j.  §  t, 

7.  .\iiy  di-trict  refjistrar  shall  have  full  jiower  lo  i'uriiish 
orifiinaN  or  ccrtitieil   copies  of  all   resisfiTs.   hook-  or   in-tru- 
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mcnt>.  or  of  ;iiiy  rcrtificd  copies  of  nt;i>tcrs,  liooks  or  instru- 
ments in  liis  oflice,  ;inVcliiiK  l,iii<l>  witiiiii  tlie  district  or  umlir 
the  eonlrol  of  sinli  (li>tri(t  r(;ii>tr:ir.  when  such  hmds  arc, 
un<i(>r  this  Act.  .idiled  to  or  formid  inio  another  district, 
and  nil  sufli  orifjinals  or  certified  copies  shall  for  all  jiiir- 
|)oses  !)(•  of  the  same  force  and  efl'ect  when  dei)0sited  in  tlio 
oHice  of  tin'  new  district  as  if  they  were  oriKiimls  ami  li.id 
l)een  orifiiiialiv  icfiistercd,  deiu-itid  or  kr]if  in  tint  ollice. 
1  <*;:  2  Kdw.  \H,  c.  i:{.  S  7. 

8.  I'or  each  (ii~tri<-t  i  he  I.ieuiiuant  (ioMiiior  in  ( 'ouiicil 
may  appoint  an  oHieial  to  lie  called  the  district  rcRistrar, 
and  sucli  clerks  and  other  ofiicials  as  may  tie  deemed  advis- 
al)k',  and  may  also  aj)i:oint  an  oUieial  to  he  known  as  the 
registrar  };en<nd.  wlio  shall  have  such  powers  and  duties  in 
addition  to  tho.-(>  preserihid  under  this  Act  as  may  i>eas>i<;ned 
to  iiim  li,\-  the  Lieutenant  (lovernor  in  (ouncii.  No  jierson 
-hall  he  a|)iioiated  a  di-trict  i(Sii>trar  or  ref;i>trar  iieneral 
unless  he  is  a  harrister  or  attorney  in  the  courts  of  the  Province 
of  .Manitoba  of  at  least  five  years'  standinj;.  'J'iie  present 
district  re^ristrars.  clerks  and  other  ofhcials  vhall  contiinip 
in  otiici-  until  otherwise  ordend.  All  persons  apjiointed  luider 
tiii-  Alt  >hall  hold  ollice  ilurin^c  the  pleasure  of  tiie  i.ieutenant 
'idxcrnor  in  ('ouncii.      1  iV  _'  l\d\\.  \'ll.  c.   }:>,  !i  S. 

9.  The  I.ieutenant  ( love  rnor  in  Council  may  api)oint  a 
deputy  of  the  reiii>trar  general  and  one  or  more  dei)Uties  of 
any  district  rtni-irar  appointed  under  thi-  Act,  and  each 
such  deputy  ,-liall  have  all  the  jiowers  and  he  entitled  to 
perform  all  the  duties  of  the  district  rcftistrar  or  ie<ii-trar 
general  for  whom  he  is  deputy,  whether  such  powers  or  duties 
are  prtserilicd  hy  or  arise  under  this  .\et  or  any  other  .\ct 
of  the  l,e<ri;.lature  of  this  province,  and.  in  case  of  the  death 
or  removal  from  ollice  or  resijrjiation  of  a  di>trict  rejii^trar 
or  the  rcfristr.ir  fieneral,  such  rlejiuty  or  any  ixrson  apiiointed 
liy  the  I.ieutenant  (lovernor  in  Council,  deputy  district  rejiistrar 
or  ilepuly  repdrar  general  sul.se(|uently  to  such  death  or 
removal  or  re>-i^n;ition,  and  liefore  the  ai)i)ointment  of  a  new 
district  re}ri.<trar  or  re>;i>trar  }i<'neral.  shall  he  entitled  to 
actjis  >ucli  deputy  with  likei)owers.      nOOti.)     .')  .V  U  \'.>\w.  \  11. 


10.  I-Acry  di-irict  re}ii-tr;ir.  hefore  he  enters  u|ion  the 
execiitioM  of  hi<  oflicr,  -hall  t;ike  the  f,ai!i  vf  ollice  and  ^ivc 
security  to  the  satisfaction  of  the  I.ieutenant  (lovernor  in 
Cotmcil  for  the  due  jiaymeiit  over  of  all  moneys  receivcfl  \>v 
liim  ns  -uch  di-trii't  rewidriir.      I  iV  2  Kdw.  \ll' r.  4,3,  §  10. 
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11.  Each  (lUtrict  registrar  shall  have  a  seal  of  oHi'i^  aji- 
provcd  l>v  th«'  I.ifutcnant  Covt-rnor  in  Council.  1  .V  -  l.'lw. 
\  11.  c.  i:';.  s<  1 1 

12.  'llic  (li-lrict  rc};i<1rar  iiall  keep  a  hook  to  hf  called 
the  "<lav  look,"  in  which  >hail  he  entered,  hy  its  day  hook 
nunitier."  every  in>trunient  which  i-  reiii-ten<l.  with  the  day, 
hour  and  miiiute  of  lilinji:  and,  for  tlie  purro-e  of  settlin}; 
priorities,  the  time  of  tiliiifj;  shall  Im'  taktii  :;>  tlie  tune  of 
rcfiistration.  The  district  regi-trar  in  enlerinj;  nu  niorials 
uiron  the  certificate  of  title,  and  indorsinji  ;i  memorial  upon 
an  instrument  r.w>tered,  shall  take  the  tiin<'  of  lilinir  trom 
the  day  hook  as  the  time  of  rcfiistration.  In  any  \::\\<\  titles 
ollice  in  which  a  fee  hook  or  receiving;  hook  i>  kept  a~  w.  11 
as  a  day  hook,  such  fee  hook  or  recei\  iny;  hook  >hall  !"■  il.cined 
to  lie  a  part  of  the  (hiy  hook,  and  ati\  uitiy  made  liierein 
di.all  he  dedned  to  he  .all  entry  iicide  in  the  day  1  ook.     1  iV:  2 

i:.hv.  VII.  c.  1:5.  s  i->. 

13,  111  e;icli  di-trict.  at  the  |il:ice  appointi.l  In,-  a  land 
titles  ottice,  the  Lieutenant  (;o\enior  in  Council  ni:iy  pro- 
cure a  site  anil  cause  a  >uitahle  huildini;  to  he  ern  nd  there- 
on or  may  purcha-e  or  rent  ;i  huiMinji  to  he  u-ed  a-  the  l.ind 
titles  odice.  ami  proi)erly  furni-h  the  same.  1  «.V  2  Kdw.  \  II, 
c.  -1:5.  §  i:k 

14.  All  in>triunents,  hooks,  records,  documents,  ])lans  and 
other  papers  and  .all  retri-tration<  made  in  a  rcfii-lration  di.<- 
trict  lirior  to  tlie  date  nann  d  tor  the  liaii-fer,  a-  in  the  -ixth 
section  of  this  Act  mentioned,  >hall  continue  to   have  the  same 
elTect  on  and  after  the  said  date  -o  nam<d  a<.  I'lit   no  ;:reater 
ilTect   than,    if   thi^   Act,   or    Thr  Hail  Pn>,,(rln  .!(/   ...('   ISS!>, 
or  any  amendments  thereof,  or  any  former  Act    >tyl((l   The 
licdl  J'roiKiti/  Act  or  any  amendments  thereof,  had  not  heen 
lKi~<ed,  and  no  retii-tration  heretoi'ore  or  hereafter  made  un- 
iler  the  old  sv>tem  shall  affect  any  Land  which,  at  tiie  timi'  of 
-ucii  re;ii.-tration,  was  or  is  suhject  to  or  luider  the  new  sy<- 
teni,  so  loiiit  as  such  land  remains  suhject  to  or  under  the  new 
.-v>t('in;     nor   >hall   any    rej;i>t nation    heretofore   or    hereafter 
made  under  the  new  sy>tem  affect  any  land  whi<h  i-  not  -uh- 
ject  to  or  under  the  new  .system;   aiul  no  rejii-tration  madi'  m 
any  registration  district  prior  to  the  date  when  the  -ame  or 
any  part  thereof  hecame  or  shall  hecome  incoii)onii  d  111   a 
laiid  titles  di>triet  or  in  the  odice  of  any  land  titUs  di>IrKt 
prior  to  the  <hite  when  a  portion  o!  -u.h  .listrict  is  a<idcd  to 
some   other   di-trict    diall.    after   >aid    date,    li.ave    t)ie   eflect    of 
bindinj;  anv  hind,  oilier  than  the  land  U    «uiil.l   have   l.oiiiul 


till 
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or  :ittcct((l  li;i(l  tliat  rcRi^tratioii  <Ii-trict  nof  Iktu  hroiiulit 
iiiio  ■  laml  titles  di-frict.  or  that  portion  of  a  land  titles  dis- 
trict not  Imtii  added  to  .-oiiie  other  district.  When  jiart  of 
a  land  titles  district  or  reni-tration  district  is  transferred  to 
or  becomes  part  of  another  land  titles  district  all  certificates 
of  jwdjiineiit  reui.-tered  in  sncii  first-named  district,  prior  to 
such  lr;iii>fer.  shall  cease  to  form  a  lien  or  eharne  on  any 
\:i"i<\  Ml  transferred  upon  the  expiration  <if  two  years  from  the 
lirnr  of  >n(h  transfer,  unless  within  said  period  of  two  years 
tliey  are  re-re>iistered  in  tiie  di>trict  to  whicii 
lieen  transferred.      1  i^:  J  lidw.  \n.  c.   l.S,  §  1  I. 

15.  lAce[)t  as  Jierein  otinrui-i-  provided  a  district  rem-- 
trar  shall  continue  to  ad  as  registrar  and  sli.-dl  carrv  out  ^he 
provisions  of  Thr  Hajistrii  Act  in  re-pect  of  ;iny  land  und< 
the  old  -y-lrin  in  iii^  <|i.trict.      I  A  J  VAw  .  \\\.  ,-.   (;{.  §  i.",. 

16.  \o  di-irirt  remi-trar,  examiner  of  litl.-. 
il'  ik  111  ,iny  oflice  un<ler  this  Act  shall,  directly  or 
acl  :i~    the  ;iiient    of  ;inv 


-ilch    l:ili(| 


las 


ler 


ollicir  oi' 
indirectly. 
rorporatioii.  society,  comiianv.  per>on 
or  p(  r-oiis  investinii  money  and  taking  securities"  on  real 
e>tat<'  within  hi-  di.-trict;  nor  shall  such  district  rejji-trar 
( xammer  of  titles,  ofliceror  clerk  advise,  for  anv  fee  or  reward' 
or  otherwise,  ujion  titles  to  lands  or  practise  ;is":i  convevancer. 
nor  shall  he  carry  on  or  transact  within  the  otfice  atiy  liu-ino- 
or  occupation  whatever  other  than  his  dutie- under  this  \,-i  ■ 
nor  shall  such  district  ivKi<trar,  examiner  of  titles  olticer  or 
clerk  |)r.ictise  as  a  l.arrwter.  attornev  or  solicitor  upon  pain  of 
'  iMiii-al  tiom  ofhce  for  any  offence  ;i<:ain<t  this  section.  I  iV 
•-'  l.dw.  \  H,  c.   \:\,  s  i(;_ 


17.  All  fo- 
under this  .\ct 
province  sh.all  Ix 


tor  ser\ic(>  rendi  nd  |,y  ;,  district  resistrar 
or  any  other  Act  of  tlie  I.<-}iislature  of  thi> 
ettled,  unle.-s  otherwise  provided  for.  hy  a 
tarin  ot  fees  ai)proved  I.y  the  J.ie,.,enant  ( lovernor  in  Council 
wlio  sh.all  liave  power  to  amend  the  same.  Th.  tariff-  at 
present  in  use  in  the  land  titl.>  oliices  are  herehv  cimfirmc.l 
^^lllM<■et  to  amendm.'nt.  and  no  s<rvi<M>  shall  l-e  rendend  l.v 
••my  olh.ial  of  a  land  titles  oflice  until  all  such  fees  fixed  for 
su.-t,  service  hav..  heen  paid  to  the  district  reftistrar;  Init  no 
IOCS  shaft  l.e  charged  to  or  paid  I.y  the  ( lov.Tnment  of  Manitoha 
or  any  seryi.-<.s  rendered  I.y  a  district  n^i-trar  under  this  Act 
to  tlie  pjovmcial  land  .onunis-ioner  or  for  ;inv  .lepanment  of 
tfie  pul.hc  service.       f  .V  •_>    lO.hv.   VII,  c     1:5 "  ,< 


If '.MM) 


18. 

SIIIU.- 


di-trict   refiisti-ar  -hall   keep  a  correct   account  ot 
money  received  I.y  him  under  this  Act  and  under 
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TIk  lUiiidiij  Ad  ami  >li:ill  pay  the  .'aim'  to  tlif  inovincial 
tr»a>iir(r  at  •^iicli  tiims  anil  in  such  manniT  as  \\w  provincial 
inaMinr  may  ilinct.  No  ollicial  in  a  land  titles  ofiicc  shall  be 
intitlctl  to  retain  lor  his  use  any  fee  ot'  my  kind  \vhat>oevt  r 
icccived  lor  work  done  or  inl'urniation  fi  iii-hed  in  connection 
with  a  land  tillo  oliice.  The  iicimhy  lor  any  violation  ot'  this 
-ect ion  .-hall  he  di-iiii-.-a[  Iroiii  ullicc     I  iV  _'  K'lu  .  \  11,  c.  i:'>.  j  '.^. 

19.  .\  di-triet  refji-trar  shall  not,  nor  .-hall  any  iier-on 
.ulin;j  untler  his  authority,  under  Ihi-  Act  or  under  any  order 
or  jiencral  rule  nnnle  in  pnrsuaiu'e  of  thi>  .\i  i .  nor  shall  any 
-urety  of  such  oilicer,  he  liaiile  to  any  action  or  proceeding  for 
or  in  resiM'ct  of  any  act  htinn  Jidc  <lone  or  oinitt<'d  to  he  done 
in  the  e.\erci.-e  or  >Uppo-ed  exerci>e  of  the  jiowers  niven  liy  this 
Act  or 

Art. 

20. 

except 


anv  onler.  rule  or  regulation  made  in  pursuance  of  thi 

1  A-  •_'  i:.|u.  \  II.  r.  !:;,  <  i'.t. 


l-Acry  land  title-  ollice  -hall  lie  kept  oi)en  on  all  ilays 
holidays  as  ddineil  hy  Tin  Maiiitnliii  InUriinintiini 
Act.  from  the  hour  of  ten  o'clock  in  the  forenoon  luitil  three 
o'clock  in  the  afternoon,  excepting  Saturdays,  and  then  until 
one  o'clock  in  the  afternoon.  Kxcejjt  within  the  -aid  hours 
no  registration  shall  I Ifected.      I  A-  1  VAw.  \\\.  <■.  i:^  j  •-'<». 

21.  When  the  attendance  ol  a  di-trict  re;ii-trar  a-  a  witne-s 
for  examination  under  any  .-uhixena,  order  or  sununons  from 
any  court  in  this  ])rovince,  whether  directed  to  him  i)er-onally 
or  in  hi-  olh(  ial  capacity,  is  reijuired  hy  any  party  to  any  -nil. 
action  or  proceeditifi  in  any  -uch  court  ;uiil  such  attendance 
will  nece— itate  the  I'l-eiice  of  such  di-trici  rcfii-trar  from  the 
city,  town  or  villa};e  in  which  his  odicr  i-  -iluate.  a  projier  notice 
thereof  in  writing  shall  in  .iddition  to  the  -ervice  of  >\vh 
-uhptjiia.  ord<'r  or  siimnion-  (ni  the  district  rejtistrar.  he  served 
upon  or  H  lit  to  the  refii-liar  ;;eiieral  so  that  the  sain<'  shall  he 
received  at  his  ollice  at  lea-t  one  week  hefore  the  attendance  of 
-uch  di-trict  rejii-tr.ir  is  so  reiiuired,  otherwise  -uch  district 
rejii-trar  shall  not  he  hound  to  .attend  thereon.  \  district 
registrar  may  prodiic*-  in  court  any  hook  or  instrument  from  the 
(.Ifii-e  of  any  other  district  nui-trar  or  rcfii-trar,  and  -uch  look 
or  in.-trument  shall  he  deemed  to  he  )>roiluced  hy  the  projier 
odiceraiid  from  the  proper  cu-tody.     1  \-  'J  VAw.  VII.  c.  hi,  J'Jl. 

M.\NNI".Ii    Ol"    lUilNOlM;    LAND    I  NDIU    NKW    .-V^rK.M. 

22.  llxcept  a-  provided  hy  the  next  following  section,  no 
distrii-t  registrar  -liali  receive  any  appiicaliuu  aiU'cting  land 
not  -ituatcd  in  the  hiiul  title-  district  for  which  he  •m-\<.  1  ^^  2 
Kdw    Nil.  .■.  (:;,  i  J-'. 
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23.  I  iilil  till'  iirt'.xiii  rifji-tnili.'ii  di-tricls  of  Souris  Uivcr, 
Slio:il  I.:ik(',  .M:iiiciicstcr,  I,i>u;tr;iii(l  l^ockwood.-lijill  ropcctivcly 
uiidfr  till'  provi>iijM-  of  tins  .\<'t,  !«•  addid  to  'oinr  cxislitnj 
district,  or  lorimd  into  .-i  new  district  or  di>trirls.  ;ii)plic;iiion 
iii:iy  i)c  iii.idi'  In  iiriim  :iiiy  i.iiul  foriiiiiiu;  p.irt  of  any  sui-li 
rcKi-tr.ttioii  di-tiiit  iiiidrr  llii-;  Art  hy  filinn  sin-li  !ii)plicatioii 
with  tlicdi.-trirl  ii>ii~tr;ir  lor  tlic  liiiul  titles  district  of  Hoisscvain 
ill  case  of  lain]  in  Souris  Hivcr,  and  iiiollicr  ca>i's  with  the  district 
registrar  lor  llie  land  titles  district  of  W  innipi  u;  and  the  prop,  r 
district  refii^liar  .-hall  lliereu|ion  i»ue  to  the  applicant  a 
ceriilicate  of  the  (ilinir  I  hereof  iitiiler  lii>  hand  and  seal  of  oliicc. 


.V  J  Kdu.  \  11 


;!  -'^i. 


24.  The  niii-trar  of  the  proper  re{ji--tration  district  sliali, 
iijion  presentation  thereof  and  payment  of  the  fee  of  one 
dollar,  reni.-ter  such  certificate  aiid  such  rcpistration  shall 
thereupon  have  the  >aiiie  eri'ect  as  rey:ards  the  land  di^irihed 
in  such  certificate  as  the  tilinji  of  an  application  with  the  dis- 
trict reui-trar  would  have  under  the  thirty-fourth  section  of 
this  Act.  and  thereafter  the  provision-  of  Tin  Hdjistrii  Ad 
-li.ill  cea.-e  to  .allVct  such  land: 

I'rovided.  however,  that,  iiotwilli-landiny:  anylliiii'.'  in 
this  Aci  nr  TIk  li'ijistrii  Ad  contained,  in  any  ca-e  where  tIk 
v.alue  of  the  l;ind  in  such  ;ipj)lication  does' not  exnid  Iwc 
hundred  d<>llar-.  the  n^iistrar  of  the  registration  di-lrict 
shall  lie  ciititlid  to  the  fee  of  two  dollars  ;ind  no  more  for  all 
services  rendered  Iiy  him  in  eonuection  with  .-uch  ai)piicatioii. 
I  A:  ■_'  i:du.  \  II,  r.   I.!,  ,<  .'1. 

25.  .\11  land  which,  l.iit  for  the  provisions  of  this  Art  oi- 
any  other  .\it.  would  lorm  a  p.irt  of  any  of  s.aid  resist rai ion 
di-tricts  sh.all  hi  re.after.  so  tar  .i-  applicahle,  lie  -iilijecl  to 
the  i)rovisions  of  this  .\(t,  and  -hall,  until  it  i-  included  in 
some  oth(;r  land  titles  di-nict.  l.e  dealt  wiih  l.\  tin  district 
reaisfrar  Cor  the  land  titles  di-trict  of  I5oi— evam  in  case  of 
land  which  otherwi-e  would  li.ave  heen  in  the  rcfii-tration  dis- 
trict of  .s^ouri-  1,'iver,  l.ut  in  other  ca-e-  l.v  tlie  di-tri.t  n  iii- 
tiar  ol  the  land  titles  district  of  Winnipetr.'  I  A-  _'  VAw  \\\ 
c.  i:',,  §  ■_'.-,. 

26.  The  proper  di-trict  njri-trar  may  .at  .-my  time  reji'ct 
.•my  applic.'ition  li<retol'ore  or  hereafter  "made  tci  Iniiifx  under 
this  .Act  ;iny  land  mentio!ii.|  in  the  twetitv-tliird  and  twentv- 
tifth  .sections  of  this  XcX.  imd  upon  -uch  Veiection  -h.'ill  i<sue 
a  (-erliiicale  thereof  to  the  registrar  ol  tl,,'  |ii(,pi  r  reni-tr.ition 
district,  who.  upon  paxinent  of  il,,-  fee  of  ,>ne  dollar,  -hall 
re-,aster  sudi  eeniiieai,    ;iiid  iheiviip,,n  the  land  (h-crihed  in 


STATrrKS— MANimilA 


4i:{ 


Midi  (Titific;!!.-  of  rcji'ction  wliall  ronsc  to  hr  subject  to  tlii> 
\it  :iu(l  -luill  ■miiiKdialtlv  Im'ioiuc  :ijr:iiii  sulijccf  to  tlie  pro- 
visions of  Th>  UajiMnj  Ad.     1  \-  2  IMw.  VIF.  c.  »:{,  §  it). 

27.  It  .-li;ill  lie  lie  'liity  ol'  :i  riKistnir,  upon  re(iue>t  in 
writing  of  the  pro:  er  distriet  reui-trir  :in<i  upon  payment 
therefor  of  the  fee  of  ten  cents  for  each  instrument,  to  for- 
ward to  s;ii(l  ili.-tricf  ,<'t:istrar  any  in-lnunenl  in  his  custody 
;is  sucii  rewi^trar.      I  iV  2  VAw.  \'ll,  c.   1:5.  S  27. 

28.  The  nwiii  :•  of  any  estate  or  interest  in  land,  whetiur 
ienal  or  e(|uit;il>ie.  may.'  liy  himsrh'  or  his  duly  authorized 
.ittornev  or  a^ent.  apply  to  the  proper  district  registrar  to 
have  hi>  e-tale  or  interest  or  the  whole  title  to  the  land  rep- 
istered  un«ler  the  new  system,  l.ut  it  >liai!  lie  in  the  discretion 
of  the  district  re«istrar"to  refiisi'  to  eiit.'rtain  such  .m  apjilica- 
•ion  uidess  all  per.-ons,  other  than  the  applicant,  who  are 
interested  in  the  land  shall  he  con-mtinfi  ii.ntH-  in  the 
al.piicatiun.      1  ^  2  Kdw.  VII.  c   P,.  §  2S. 

29.  The  Lit  nil  iiaiit  (iuvcrnor  in  Couiieil  may  liy  order 
direct  a  di-trict  rctfistrar  to  lirinji  under  this  Act  any  land 
lieloMirinjj  to  his  Majesty  in  the  rijiht  of  Manitoba  and  the 
tiliii-i  with  a  di-trict  rejii-trar  of  such  ( )rder  in  Council  shall 
in  :dl  respect-  have  the  same  folic  and  elTcct  .i-  ihe  tiiint; 
of  .an  a]>l>li''-''o'i  to  brin^  Land  under  this  .\rt.  I  tV  2  \\\\\ . 
\  11   ..  i:;.  ;;  2'.'. 

30.  <i.!Uii.nious  country  lands,  not  exceeding;  altoiiether 
two  tlciusaiid  acres  fa  road  not  to  be  considered  break  in 
the  continuitv),  or  any  number  of  lots  under  the  same  plan  ol 
subdivision,  mav  be  ineluded  in  the  same  application;  but 
in  no  case  shall' a  lii-t  or  -ubsefnient  certilicate  of  title  issue 
for  more  than  fifty  l(it<  or  for  unsubdivided  lands  which  .are 
not  contiguous  or  whieii  contain  more  than  i\\<i  thousand 
acres;  the  provisions  of  thi-  section  shall  not  anpiy  to  cases 
wil'iin  the  last  prccedini;  section.      1  \-  2  Kdw.  \  II.  c.  4:5,  §  o(l. 

31.  When  land  sui'iecl  to  iiiortfiafic  i-^  brnuiiht  uiulrr  the 
new  svstem  all  rights.' remedies  and  m.atteis  of  coalract  b.- 
twcen'the  morttjafior  and  mortjia}jee  in  relation  to  .such  land 
shall  remain  intact  as  if  such  land  were  und.r  the  old  system 

1  A  _•  IMw.  VI 1.  e.  i:;.  §:?l. 

.32.   Xoiwiilisiandin-r   anvthinu;   In   this    Art    contauu'd    an 

ai)plic.niou  shall  not  be  received  to  l)rm.m  under  the  new  system 

imiivided    interest    in    any    land.    unU  ss    an    applu-ation 

i      lis,,  ma.lc  for  all  other  ua.livided   intere-ts   in   th.-   same 
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1:111(1;  :iii(l  uy  wii  luir:.ual  or  njcctioii  of  .•niv  applic'ition  for 
an  u.ulivi.  r.l  ...tcfst  .-hnll  I...  i.rrmittc.l.  uiil, -.  tl„.  ,,nnli,-,- 
tiOM  or  ;.ll  otli.T  ii,.,livi,|..,|  int. .rests  i,.  tlu-  s'unr  |,n'|  Vrc 
willKlrawii  or  rejected.     1  a  _'  V.iUv.  VII,  e.  4:5,  §  ;{_>. 

33.  The  fallier  or.  if  tl,..  tntlHT  l,e  ,Iea,i.  the  nH,tl„r  .M- 
<»  l.ir  i;ii;.r.li,-m  ot  any  iiifaiil,  or  the  conutiitlee  or  liuardian 
ot  any  person  ol  .i.isoiin.l  iniii.l.  may  applv.  on  l.ehalf  of  suel. 
int.-.nt  or  person  ot  uiiM.un.l  mind  to  l.rin-  land  under  :liis 
Aet;  .and  a  person  Imldm-  a  poucr  of  attorney  authorizinir 
.<  s.ale  ot  ;,  t.ve hold  or  otlu'r  ..state  in  any  land  m..,v  ai.plv 
111  «-p.rl  ol  siz.h  land  m  th..  name  and  on  hehalf  of  the  ounVr 
'!'    ll '"     ,  'ry'i- ,"'   '^•!"''"''^    <x|)n-sly  prohibits  iiini  froni 


o  <I(hi!<j:. 


iV  -J  VAw.  VII.  r.'y.],  s  I!;;. 


34    I  pon  ih,.  film-  oi  an  appli..aiion  to  l.rintt  land  under 
this  .\(.t    wheth.T  or  not  the  appliration  is  made  hv  anv  per- 
son ,.„t,tled  to  make  it  nn.ler  ihi>  A,  t.  and  <  '  eth..V  or'n.It  it 
I-  1-      '.y  r,._>peet  m  aeeor.lane..  with  lhi~  .\ei     .ueh  lan<l  shall 
'(•CO   ,  •  .subject  to  the  new  .-y.tem,  .md  „<.  ren,-,, rit ion  un,!,r 
1.."  o      syM..m  sh.ll  aflect   <uch  l,..d  unh..s  ;;,eh  iJ '^^ 

'-;;  wnhdnnvn  or  n.je,.t..d  ly  ,he  district  n.^i^rar,  in  eitle 
ol    nhich    events    th..    lan.l    ^hail    .  h.r,  aner' until..,    r„.. 
.•'I'pl'.Mt.on    .e(,..dtoI,rinui,  und.r.h.neu   ^vM   n    1   ■    1     1 
with  under  the  old  .yMciii.      i  A"  _'  IMu.  \  ||.  ,..  1,;,  ^:;i 

35      \i,y    per-on,   ...xeepl    ,•,    |;,x    .,,1,.   ,„Mv),,.,MT,   .applvin..    tn 

■m..  land  under  the  n..u-  systen.  nK,v  in  h.  a ppi!.'.  Zr  ,,r 
"!"•>  >l"'<-"al  re<|ue^t  u,  ^^nt^,i^  a.hhv^M.i  ml,,,  di-ln-t 
n-f-iMrar  pr.or  to  tlu;  .Irattu.u  of  the  e„,„.c..,„.  ,.,  ,i,|,.    ,|     ... 

Ih-  ....rf  ......t,.  of  title  for  h,,!.   land,   ,„  ;,„v   p.ui    the.,.ot       , 

I-  'ssu..,!  m  th..  name  of  some  oil,,  ,  person  .  r  in  the  ,nn,  ■' 
..tl...ns..|  an.Ison.e  other  p..rson:  and^uch  directio  vl  ,  r 
;.-;>upnM.d    n,    an    app, cation    or    n,    :,    .p,...,al    ,v,,u  ■-.     .   '  I 

-  .h.Mm,eoMt.fHm.unhth,.,l.,nc,  n.,iMr:!rl,:v,.  he 
'""•.'  '"  ••"Myeym-  an.l  iranslVrrinj:  to    u,h  ,■    ■  ,„,  „,  ,.,  ,1,0 

su  lan.l,  all    h..  ,.s,at.-  or  int.To.st.  wh,.th..r  I,  „,;  or  ...,uit^d,|e 

36.  ,\m  .•,ppli,.ant  nn.y.  „p..n  Mid,  term>  ;,.  to  th,.  .?is*ri,.f 
1     I  ...,!..    .M.i,ii!,n\    1,],    ;ii))   cation    'i^    m    iii,. 

u>.>^^;uranj    p:,,.,,t,,,,  ,,,,,,, ,,^^^ 

Pllu!    I.,   ,!„.  i,.||,,  ,j|    ,|„.  ,.,,,., ill,.,,,,.  ,,.■  ,-,|^,. 


>iAirii;.--    M\Miiin\  ti.-, 

l'i-()\iil(il  lliat.  ill  .-ili  siirli  cM^r^.  it'  ;i  cavfulor  >liall  have 
i"cii  i)iit  to  (Xpcii-c  without  ~iilli(icii1  cause  liy  rfa>oii  ot  .--ucli 
.ippiii'atioii,  lie  --liail  Im'  futitlrd  to  r<iMi\i'  Iroiii  tlii'  applicant 
-ucli  coiiip('ii<ati()ii  as  a  juil;ii'  on  a  not  icr  nl  n  id  ion  in  chain  hers 
may  oMJiT.      I  tV  2  IMw.  \ll.  c.   lit.  J  IKl. 

37.  'I'iii  (li-irici  iviii-iiar  may  in  all  ca-cs  reject  the  ap- 
|)licatiun  as  to  the  wlmle  oi-  any  i)art  ol  the  laini  tin  rein 
coinj)risc(l,  if  the  applicant  tail  within  a  rea~onalile  tiini'  to 
pniiiuce  tlie  e\i(lence  n<'cessa;y  to  make  out  a  }iooil  sal'<' holding 
title,  unless  the  applicant  shall  adduce  satisfactory  proof  that 
he  is  ])rocee(|ini!;  without  unnece-s.-n-y  delay  in  reniovini; 
del'ects  and  compUinn  with  the  r(  iiui-ition-  made  on  the  title. 
1  A-  •_>  Kdw.  VII,  e."  }:},  §  -M. 

38.  <  Ml  ilie  wiliidi'awal  or  lejection  of  such  ai>i)lication. 
the  district  rcfiistrar  shall  fort  liw  it  li  cause  to  he  entered  in 
the  proper  :iiistr;iet  l^ooU,  under  the  old  system,  a  menitiian- 
diim  statinfi  that  such  ai)plication  has  liee.-i  willidr.iwn  or 
icjeriiil  in  whole  Of  jiart:  ;ind  upon  the  enlr\-  of  -ucli 
memorandum  the  l;md  ihereliy  :ilfecled  .-hall  cea-e  to  lie 
suliji'ct  to  the  ])i-o\isions  of  the  n( w  -\~1em.  and  shall 
iininedi,atelv  lieeome  ;i^ain  sul>jeci  to  tin  provisions  of  the 
..Id  -yM.-m."     1  .V  ■-'  I'.hv.  \'ll.  c."  i:!.  j  Ms. 

39.  Ill  case  of  the  withdrawal  or  rejection,  in  whole  or  in 
pari.  Ill  ;in\'  appli<-ation  to  l.rin^;  land  up  1.  i  th.'  new  system, 
under  which  .-i  dii'ei-iiiin  ..r  rei|uest  has  lieen  tiled  with  the 
disirici  reiii-tr.ar  th.ii  tic  ci  rt ilic.ate  of  title  shall  issue  to 
-oini'  oth.'l'  per-oii  th:ili  the  .appliiMllt.  either  alone  ol'  .ull- 
jointly  with  thi'  applicant,  the  nieinoraiidiim  of  with.h'awal 
or  reji-ction.  so  sunn  as  ent.i.  .1  l.y  li..'  .li-trict  retii-trar  in 
the  alistract  iiook  kept  un.|.  r  ih.'  ol.l  -\-tim.  sh.-ill  ha\'e  the 
elTi'ct  of  re-vcstinji' the  lan.l  a-  to  whi.li  -uch  withdrawal  or 
njection  shall  li.ave  taki'ii  jilace  in  thejH'rson  in  whom,  had 
no  such  direction  or  reiiuest  l.cen  tiled,  it  wouM  h.ixe 
lem.ained  vested,  .as  fully  and  effectually  a^  if  no  such  direction 
or  re(iuest  had  heen  filed  a-  ;ifores;iid:  ;,nd  no  person  shall 
have  notice,  from  -mh  dire.tion  or  n  (luest  havinn  been  filed 
of  any  riyiht  to  such  land  that  may  cxi-t  lietwcen  the  parties 
lo  or  named  in  the  clireitioii  or  ri'ipii'st : 

!(/)  l'id\i.|.il.  howev<r.  that  the  district  registrar  --hall 
not  .allow  such  withdr.iwal  or  rejection,  except,  in  the  ca-e  of 
a  withdrawal,  upon  the  written  consent  of  the  per-on  to 
wliuin.  cither  alone  or  conjointlv  with  the  a))plic.int,  the  ccr- 
tihcale  of  title   w:is  diri'ctcd   to   issiie.   and,   m   tlie  case  oi  ;i 

rejection,    upon    tlie   Wlill.n    .■oll-.'lll    of   ih.'   per-on    lo   wholll    ih.' 
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CITtHicatr     nf     litlc      U:i~     mi     dlivrlid      io     l~~ii|.,     (ir     upon     ih. 

('xpira'i(;n  (j|'  iIh-  linir  liiiiiir.l  m  .1  M(itic<'  of  iiiii^iuiiin  to  rcjcrt 
fi;i\iii  liy  ihr  ili-iiii't  i-(i:i-ii-ar  to  liin:: 

(''!  IVovidcil.  al-o.  thai  iKjtliiiii;  lictvin  coiitaiiii  i|  shall 
.•ifTcct  thi'  riu'lits  as  lictwrcti  thfiiiM^Kr^  of  aiiv  of  thr  parties  to 
such  (hivrtioii  or  rr(|uc-t,      I  jV  -'  IMw.  \II,  c.    1:;,  §  an. 

40.  If  ca-c  Ihi-  (hMrict  rcniMrar  -hall  lithi  th.il  mhh,.  jmi- 
soii  ollirr  tliati  the  iippli^'aiit  ha-,  or  ai)i)car-  to  h:i\c,  >oiiic 
rifiht  or  1  laiiu  to  or  aiiaiu-t  the  laii<l  in  (luc-tioii.  he  may  i— lie 
a  iiotirc,  and  raii-c  sufh  pcr-on  t<i  III'  -rr\id  with  a  copv 
thereof,  to  the  ,|lVct  that  a  cer!  ilic'itc  <,\  title  will  i--u,.  lor 
such  lali.l  pur-U:,l|l  to  l|ir  appliralioii  mile--  the  p.|-on 
up|)eanii-  to  ha\i'  -ue!i  rii^lit  or  el.iiin  -hail,  within  the  lime 
limiti'd    liy    the    notice,    which    lime    -li;i||    m    c^k  h    ca-e    I  .e    fixed 

I'y   'li''   ili-frict    reoi-irar.    take   proc cdiiii:-    to   -top   the   i-ue 
of  such  ccriihc.'ite  of  title.      |  j^-  2  I'idw.  \il.  c.    i:;,  J   10. 

41.  All    notice-.    ;,tid    procifdin--    aihctinu    land    nii\-     Im 
served   in  the  -..aine  manner  an-l    upon    the  -;,me   pcr-on-.'  oH,- 
(•(Ts  aiicl  fi;i!ciionaries  ;.-  in  -uj;-  .'ind  procicdinu-  in  the  (  oiiri 
oi   Knii!'-  r.ciich  01   under  7'//-    Kmi's  Jl,  nd.    1,/       |  ,v-  ■>  iMu 
MI.  c.  i;;.  j  11. 

42.  Notices  :ind  pnjceeiiiim-  alTectinu-  or  iiitendinn-  to 
atle-t  '  o!  poratioii-.  whether  domi-iic  or  hircicn,  or  ati\-  i?Miii- 
corporated  company,  partiii'i'ship,  hi  in  or  pci-on.   who-.,  chir-f 

pi.'tee   of   hll-ille-   or    lie.id    olhc,.    j.    without     thi-    pfouiic,..    ma\ 

!"■  -cr\i.|  upon  .my  hrin.  pcr-on,  coiiipuny  or  corpor.-it  ion 
who.  within  Ihi-  proMiicc.  tr:ui-ac|-  or  c:irric-  on  .-mv  lui-i- 
iie.ss  as  the  ccncr.il  .-inenl  lor  any  -uch  pcr-on,  |  irt  ner-hip. 
firm,  companv  or  corporation:  ,.iid  service  upon  ,-tich  a^;eni 
ot  any  -uch  iioiice  or  proc'cdinu  -h.ill  h:i\-e  the  -,une  elieci 
aiicl  sh.dl^  he  ireaicd  ,1-  j)cr-on,d  -cr\  icr  upon  -uch  per-on 
parttiei-hip,  firm,  i  omp.-niv  or  corporation.  I  .V  _'  I'dw  \ll 
c.   *^.  •^   12, 

43.  In  an\    c,i-c   wiieiv,   umlcr  ihi-   Ad.   nolic,.   1-   iviiuired 
["  '"      'Hcd.  and  it   ,.ppe:ir-  tliMt   the  pcr-oii  to  l,c  -,.r\cd  has 

'"■'  "  '''■"'  l"l'  '!'•■  -p.e'c  oi  one  year  .'ind  no  Will  ,if  the  dc- 
eea>e(l  iias  heeii  prov(  d  or  [lersoiia!  repn'sental  i  w  a]. pointed 
to  Ins  oslatc  III  this  province,  or  in  the  event  of  t.he  dcdh  of 
th<'  per-onal  repre-entaiive  -<,  ;,pp(,inted  aii.i  tl:-  appointment 
of  luj  other  per,-oli:il  renre-inlati'..  (  .  -!ic!i  no!ir-c  iilav  he  -ei-x-ed 
11!  c;,-e  of  iiite-tacy  upon  il-  p'er-ou  (.-'  pcr-otis  who,' acconl- 
'"-   '"  ''"■  l''^''    a-  II   cM-iid   ill   .Miinito!,,  01,  the  tliiriieth  dav 
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of  .liiiic  in  till'  yi  :ir  unr  t  hdii-iiiiil  (isiht  IuiikIimI  :iiiii  ciirhty- 
fivc,  would  liavf  l)fcii  tlir  licir  or  licirs  at  law  of  the  deccusfd ; 
or  ill  case  of  li'stacy  ii];oii  Ihc  i>(r>on  (iilitlcd  to  or  interested 
in  the  land  liy  \'irtue  of  :iii\  d('\i-c  in  tlie  \\ill:  :iiil  -iirli 
service  -hall  l-e  as  hindinii,  and  lia\'r  the  ,-aiue  etfeit  unou  the 
estate  of  siieli  deeeased  person  and  all  persons  elainiinf:  t lure- 
under,  as  if  it  had  l)e(  n  eflVcted  upon  u  re])r( -ent:ili\e  to  such 
estate,  duly  appointed  : 

Provided  that  -er\  ice  under  this  srction  may  In-  elTeeted 
in  the  iiiaiuier  direi-iid  or  suli<ei|Uentl\-  appi-o\ed  of  h'y  the 
district  rejiistrar.      1  .V  '_'  I'.du.  \  1 .    <■.  V',.  j  HI. 

43'/.  Any  notice-  uinler  this  Act  which  ar(  re(|uireii  to  be 
jMiili-hcd  in  any  uew.-pa'per  shall  a!>o  he  puMi-hed  in  one  i---U(>  ol 
The  Miiiiitdlin  (jtizctte,  for  uhidi  puMic.ii  ion  a  Ice  of  ihree 
dollars  shall  he  jiaid.  d'.KK.-  .')  .V  (i  !'.  Iw.  \  11.  c.  7t.  S  1;  .'.  c\:  C 
J:d\V.  VII,  e.  7.').  §  ."). 

44.  In  tlie  in\('-ti^;!tiotl  of  titles,  e^•ery  patent  \shit'h  ha- 
heen  i  -ued  for  ten  year-  or  ujjwards  and  which  remains  un- 
eaiicelle<l.  and  as  to  which  the  di<1iict  registrar  has  no  notice 

that  proceedil!'.'-  h,i\e  hcen  t.akcn  to  -et  the  .-.■lUie  aside,  shall 
he  aeeepted  hy  the  di-tiict  reii.i-!rar  a-  IuimK  anil  it  -hall  noi 
he  noeessaiy  to  imiuin'  wluther  such  p.atcni  li:is  h(>cn  jiroperlx- 
i~siicd  or  not;  hut  in  all  -uch  eases,  if  the  upplicint  de-ires  to 
take  advaiilate  of  tie  provisions  of  tliis  ,-t  ction.  tlie  as-urance 
f(e  to  he  paid  under  thi-  .\ct  shall  he  incre.i-ed  to  one-half  of 
one  per  cent.,  unle>s  the  di-ti'iet  reui-t r.ar  sh.all  in  .-pecu.al 
.  >  -  o:h<a'\\i-e  direct.      1  vV  L'  VAw .  \  11.  c.  l:V  J;  li. 

45.  The  di-trii't  reiiistrar,  on  heinti  -.iti-iied  of  the  ilue 
-crvice  of  ail  notices  that  lie  v.\-'\-  think  reipii-ite,  and  th;it  the 
title  to  the  land  is  .safe  holdiii.u.  ni:,y  hnnf-:  such  land  under  the 
new  system  and  issue  a  eei't  ilic.it  e  of  t  iile  therefor  to  the  per-on 
who  ajipears  to  he  entitled  to  the  -ame.  1  tV:  2  Ivlw.  VII. 
c.  43,  §  1.-). 

i.\x  s.\i.i:s. 

46.  In  cas"  of  a|iiihcations  under  tax  sales,  the  ih.striii 
reuistrar  sliall  not  i.ike  nt)tice  of  any  irregularity  in  the  tux 
-ale  or  in  any  of  the  ]>roceedinns  relatinii  thereto,  or  inquire 
into  the  rejiuiarity  of  the  tax  .sale  iiroceedinRs  or  any  pro'.'eed- 
iniis  prior  to  or  iia\inj!;  relation  to  the  asses-ment  of  the  land, 
hut  a  eertiiic.ale  from  the  treasurer  of  the  nuitTK  ipality  shall 
ie  furnilieij,  siiowint;  liie  \(:irs  for  wiu<'ii  there  uere  ta.\es> 
due  and  in  arrear  for  which  the  la'id  w;is  sold  at  such  sale, 
and    the   district   re^ii.-trar   -hall    -:iii-fy    him-elf   Ih.it   the  sah 
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wa>^  iairly  and  openly  ((iiKluctcil.  and  lie  >liall  also  r:m<r  to 
1)0  served  uiwn  all  jxT-ons  appc'iriii;;  to  l.e  the  peoons  who 
oti)(r  (lian  th.'  tax  piinha-cr  or  his  as-ijins,  are  intcn-tcd  ii, 
-uch  land  a  notice  re(|inrinK  them,  witliin  the  time  iinutcd 
J>y  Mich  notice,  to  contest  the  claim  of  the  tax  imrcliaser  or 
to  redeem  the  land  if  it  is  open  to  redemption,  and  in  ilefault 
of  a  caveat  or  certificate  of  //.v  pctidoi.s  heinjr  fjhd  and  in  de- 
fault of  redemption,  before  the  rcKistralion  as  owner  of  tiie 
person  ';iiliti.d  under  such  tax  .salr.,  all  [nrsons  so  .served  with 
notice  shall  1...  for  ever  estopi)e(l  and  del.;iired  from  .setting  up 
:my  claim  to  or  m  respect  of  the  land  .<o  sold  for  t.-ixe.  and 
the  (Ntrict  registrar  shall  rcfii-tcr  the  per.-on  entitird  un.Jer 
siicli  t^ax  sile  as  owner  of  the  land  -o  .-old  for  taxe>: 

I'rovided,  th.at  th.'  district  registrar  m;iv,  ii^  he  .^hall  think 
proper  .so  t(.  do.  ui  ea^s  where  the  vuUw  of  the  est.-.le  or 
iMten.-t  ol  the  p,i-oi,  t,,  |,e  ^iv.  ,|  in  ai.v  i)arcel  of  land  in 
Ills  opinion,  does  not  exceed  tuo  hun.lnd  dollars,  dispense 
witli  the  service  of  such  notice,  hut  in  that  event  he  sh;dl  not 
i.ssue  a  certihc.ate  of  title  for  such  lan.l  until  after  the  exriiration 
of  .SIX  monlh.^  from  the  fiate  of  filinLr  the  applieation.  1  \-  2 
l.'r.\     \  1 1,  c.   1.'},  §  40. 

47.  The  diMrict  refristrar  in  ;■  pmper  ,,im.  ,n:iv  onler  that 
Mieh  notice  inentioned  in  il,e  1,,m  preceding  s.rtion  mav  he 
sor\ed  sulMitutionally,  ,,nd  M,eh  suhstitutional  service  ".hail 
have  th.-  same  effect  ;,s  per>„n,al  .ser\  ic.-  of  the  notice  orpro- 
ivoduiK  upon  the  person  inten.led  to  l.e  affected  therehv.      1  .V 

48.  In  case  of  land  under  the  new  .^v>tem  iuinu'  .old  for 
taxes,  !i;.  district  n-istrar.  on  an  application  of  the  person 
entitled  under  the  t.ax  sale,  may,  without  re(,uirinK  the 
pro.eedmKs  neces..ary  und.T  this  Act  in  the  .as,,  of  a  lost  eertifi- 

Tinn  r     '.        "  r'  ?'"'■  •.'^1"''"^'^  ^^i"'  tl'"  nistomarv  produc- 
on  of  the  duplicate  ,.ertifi,.at<.  of  titl...  and  e.n...el  the  same. 

ert    ;.  7  ''f  •;'■'■••  •■'^♦''"  '•'.^"'  '"•••>•  '"'•  '-y  memorial  on  the 

Ui(„te  ol   ti  le  to  the  p.Tson  entitl.'d  under  the  tax  .sale  as 

^rtv'e'v  ;:;;"'   '"."•'•     T'"  'r-'r'^'""^  «f  <•»'  f<>.My-sixth  and 
•s":,n,  r;   ''""'  ^T""    "''""  "'»•''>■  ♦"  ^""Impplication 

tlH    .s.,me  .as  ,1   th..  api.he.ation  were  .as  to  l.mds  not   'ilreadv 
under  the  new  .-yMeni.     l  A-  2  Ildw,  Vll.  e.  l^.  §  is  '    • 


rowKiLs  AM)  i>i  riKs  i>K  nisTi'KT  urccisTRAia. 
49.  The  district  registrar  may  exercise  the  fo 


in  .nddilion  to  others  conferre,]  under  this  Vt' 


o\\'uin  powers 
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((.')  He  ia;iy  (iitir  a  caveat  on  uclialf  of  hi-  .Majesty,  or 
uii  lij'lialf  of  any  pcr-ou  wiio  may  !>(>  under  any  (li.-ai)ility,  to 
prohiliit  the  transfer  or  dealing;  witli  any  land  heloimini;,  or 
-u|)I)o<ed  to  helonu:,  to  the  Crown  or  to  any  such  per-on  as 
liereiiilxfore  mentioned,  and  al-o  to  prohiliit  the  deaiiii'^  with 
any  land  in  any  ca-e  in  whi<li  it  shall  appear  to  liini  that  an 
error  has  heen  made  in  any  certilicate  of  title  or  otlwr  instru- 
ment, or  for  the  prevention  of  any  frauil  or  imjjroper  dealinc;: 

{b)  He  may,  liy  -lunnioii-,  re(]uire  any  person  havin;:  an 
instrument  in  his  i)(jsse->ion  in  any  cap.-ieity  to  [irodncc  1j,- 
fore  him  any  in-triimenf  in  his  po-se>sioi!  or  within  hi-  con- 
trol ai't'eetiiit;  anv  land,  inurt  L^ii;i'  or  inriiml>r:ince  or  the  title 
(liertto; 

(c)  Pic  may  sumniim  :iny  pi  r-Dii  wlni-e  e\ideiici>  m.iy  he 
iim-.ssary  or  material  in  re.-pecl  to  any  matter  peiidinii  liefore 
liim  to  appear  and  jiive  evidence  upim  o.ith  re-pictinj;  -ueh 
matter,  and  to  jiroduce  any  in-trumeiii  or  i\i(|..|ice  ui'  title 
before  such  di-trict  retii>.tr;ir  or  before  any  nl  !ier  pi  i~ou  .ipi'ointed 
under  ;ni  order  of  .-iicli  di-i.-id  ri'L'i-t rar :  and  -iich  order 
of  a  diMrirt  ri'Lii-tnir,  lieiim  imdir  lii-  li.md  and  -lal  of  ollicc, 
-hall  lie  a  -iillin.iit  auth  irity  to  the  prr-on  tlci-ein  named 
as  a  special  exanuner  to  admini-ter  the  o:iili  t,,  ■,;i,j  t,,  take 
the  evi<h'nce  of  ;dl  such  per-ons  as  m.-iy  he  -innnione,!  hy  >ucii 
di-trict  re}ii-trar  to  api)ear  for  th,-it  i)ijrpo-e;  ,ni,l  -uch  e\  idenre 
when  so  taken  hy  a  special  examiner  -liall  he  iran-miitcd  to 
the  proper  district  rejiistnu-  ;iuil  -hall  he  of  t],,.  .;,iiie  elfect  as 
if  it  had  Iieeii  taken  before  the    litrii't  niii-trar  in  perr-oii; 

(d)  If  it  .aiipear  to  the  di-trid  .-lui-iriir  that  any  ivrtifi- 
cnte  of  title  or  other  in-tniiiunt  h.i-  i,e:  n  i--ued  in  error  or 
contains  any  mi-de-cription,  or  thai  any  entry  or  indur.-e- 
ment  has  been  m.idr  in  error  on  any  certificate  of  title  or 
other  in<triin.ent.  or  that  ;iny  -uch  certifii'ato,  in-trument, 
ontry  or  indor.-einent  \va-  frauipili  iii  ly  or  wroniifully  ob- 
tained, he  may,  whether  such  certillc.ite  or  in-trument  is  in 
his  (aistody  or  has  been  proiluced  to  him  under  a  summons, 
so  far  as  practicable  without  prejudicing  rights  cont'erred  for 
vahie.  cancel  or  correct  ;;ny  error  in  such  certiticate  of  title 
or  othiT  instrument,  or  in  any  entry  made  then  on.  or  in  any 
memorial,  certiHcatc,  exemplilicition  or  co])y  of  anv  instru- 
ment made  in  or  issued  from  the  land  titles  olhce,  ami  m,iv 
sui)ply  entries  omitted  to  be  made: 

((')  Provided,  always,  that  in  the  correction  of  any  such 
error  lie  shall  not  er.ase  or  render  illejrible  tlio  original  \vord«, 
and  he  shall  aflix  the  d,ite  upon  which  -uch  correction  was 
made  or  t  ntry  sujiplied: 
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(//)  And  every  I'lTtiliei'te  ul'  title  so  correct  id,  .tinl  every 
entn-  so  corrceled  or  Mip])iie(l,  shall  liavo  the  like  v.iliijiiv  and 
pffecf  M<  if  Mich  error  h;id  not  been  made  or  -uch  entrv  (Hiiilled 
1  iV  2  IMw.  VII.  <•.  4;j,  §  IM. 

50.  In  casi'  any  person  sunuiKnied  l.y  ;i  Wi-triit  ri^;i~trar 
to  produce  a  cerfiticate  of  title  or  other  iii>trunieni  refa<es  to 
oonii)ly  thenwith,  the  district  re{ii>trar  may  apply  to  a  judgi 
in  clianili(i>  1)11  notice  of  motion  caiiiiin  "upon  Vuch  person 
to  ajipear  lufore  a  judfje  .•ind  sliow  cjiuse  whv  such  certificate 
or  othir  instrument  should  liot  I.e  d(  livcrc  d  up  to  ilie  district 
ref!;i>trar  to  he  cancelled  or  corrected  i.y  liiin;  and,  if  such 
person,  when  served  with  such  notice  (if  niotidii.  n<  ^ll■er  or 
refuse  to  attend  helore  a  judp',  at  the  time  therein  a]ipointed, 
the  juilj;e  may  issue  a  w.irrant  authorizing  and  directinu 
the  ])ir>on  so  notified  to  I.e  appnhendid  and  hrouuht  liefor. 
a  judire  for  examination.     1  iV  _'  I'Aw.  \II,  c.  1:5,  ^  ,")(). 


51. 
notifi( 


( 


i  "U  ihc  appe;ir.an(e  l.efnre  a  j\ulv:i'  (if  any  per-on 
or  hroufiht  up  hy  virtue  (if  ,a  \\,inant  as  aforesaid, 
the  judt;e  may  examine  such  jier-on  uj  o"  (i.iih.  ;aid,  in  ca<( 
it  apjHar  ritiht  to  do  so.  may  order  such  .crMin  to  delixcr  up 
such  c(rtificate  of  title  or  other  in^trunieni.  ,is  ai'ore-aid.  and. 
uj^on  refu>al  or  n(f.dect  hy  -uch  (u  r-on  to  di  iiver  up  the  .^am. 
pursuant  to  such  order,  may  (ommit  such  per-on  to  the  com- 
mon tiaol  (.f  any  judicial  di.Mrict  for  .anv  peri(jd  iinl  ,  \ceed- 
iiiK  SIX  months,  unle.<s  su(  h  certificate  of  titii.  or  ui-truineni 
1)0  sooner  deliven  d  np,  and  in  su<  h  ca.M,  or  in  ca.-e  such  pcr.-ou 
has  alwondcd  so  that  tiio  notice  of  motion  or  warrant  cannot 
lie  servfd  upon  him,tlic  judj:e  may  direct  the  di>frict  rcKidrar 
to  cancel  or  correct  the  certificate  of  title  or  other  in.^trument. 
or  any  cntiy  or  indorx  inent  then  on,  or  to  >ul)stitute  or  is.su( 
such  certificate  of  title  or  othir  instrument  or  make  such 
entry  or  indorseuK  nt  thenon  a^  the  circum>tances  of  the  case 
m.iv  recuire.     I  »V;  2  VaIw.  Ml.  e.  i;!   !j  .",! 


v   proccediiiK  rcspiciinn  land, 


^    oi-    ill    ii'-pect    ti. 

any  transaction  or  contract  relating  thereto,  or  in  rosjioct 
of  any  instrument,  caveat,  memorial,  or  other  entry  affeclin!; 
land.a  jndp'niay  iiy  <i.  cree  or  order  direct  the  di~tri(-t  rejdstr.-u 
to  cancel,  cornd.  ,-uliMitute  .>r  is.-iie  any  certificate  of' title 
or  make  any  indor-.mdit  or  entrv  on  anv  in-trument  or 
otherwise  to  do  every  such  act  and  make 'every  .Muh  entry 
as  may  I.e  ncces..ary  to  ^ivc  .ffect  to  the  jud-nienl,  decree 
or  oniiT  of  tiic  couri ; 

Provided  th;.t   lh.    district   refiistnir  >h.all   not   is<ue  anv 
cortihcate  of  title  l,y  order  of  the  court  unless  the  title  of  th"c 
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IMfson  to  whom   the  ccrtiticatr  of  titlo   is  dircctrtl  to  issue 
!i:is  been  found   ujiou  invc-ti^atiou   liv   tlic  district   r('}z;i"^trar 
.  lie  a  ho(m|  >,ih'  holdiny;  titlr.      1  .V  J  l.du.  \1I,  c.  -13,  §  -Vi. 

53.  livery  suninioiis  issued  I'V  a  district  repi-trar  may  l)i' 
11  tlie  form  in  sciiedule  N  to  tiiis  Aet  or  to  tlie  like  eifect, 
■  mi.  ill  the  event  of  any  disobedience  of  any  summons  being 

•  erlihed  to  tlie  Court  of  King's  lii'neh,  it  may  be  enforced  by 
-ueh  court  in  like  manner  and  by  the  like  proceedings  and 
■vith  a  like  penalty  a-  sul)i)(eiias  of  such  tourt.  1  iS:  'J  IMw. 
Ml,  c.  43,  S  53. 

54.  Ill  the  e\(  uf  i)i  a  ihijilie.i'i'  certificate  of  titl<>  or  c'her 
iii>trurnent  being  lost  or  de:-)ioyeil  Uie  tlistriet  registrar  may 
di>i)ense  with  the  production  of  the  duplicate  certilieate  of 
title  or  other  instrument  upon  any  dealing;  and  upon  the 
registration  of  such  dealing  the  district  registrar  shall  note 
in  the  register  that  no  entry  of  such  dealing  has  been  made 
on  the  diijilicate  certificate  of  title  or  other  instrument,  and 
the  registration  of  such  dealing  shall  th'-reupon  \;v  valid  and 
I  tfectual: 

Provided,  always,  that,  before  legi-teiing  ~::i'h  dialing,  the 
district  registrar  shall  satisfy  himself  that  sui'h  certiticale  of 
title  or  instrument  has  not  bivn  depositetl  by  way  of  lien  or 
as  security  for  any  loan,  and  of  the  reason  for  its  noniiioduc- 
tion,  and,  in  the  case  of  the  dui)licate  certificate  of  title  being 
lost,  shall  give  at  least  fourteen  days'  notice  of  his  intention 
io  di^i'.ense  with  iiro<hiction  thireof  in  such  newsi)ai)er  a-  he 
'hall  think  projier.  'I'lie  number  of  insertions  in  such  luw — 
paper  and  the  form  of  the  notice  shall  be  si  tthil  l>v  tlie  (li>- 
!riet  reui-trar.      1  .V  2  Kilw.  VII,  c.  43,  §  ."vl. 

55.  In  the  e\em  of  ;i  du]>licate  certificate  of  title  being 
lost  or  dostroyiul,  and  after  proceeding  as  in  the  last  section 
set  forth,  the  <listriet  registrar  may  i.-sue  a  provisional  dupli- 
cate certificate  of  title  of  such  land,  \\hich  i)rovisional  certifi- 
cate shall  be  an  e.vact  du|)licate  as  neaily  as  may  be  of  the 
certificate  of  title  bound  up  in  the  register,  and  of  every 
memorandum  and  indorsemint  thereon,  and  shall  contain  a 
statement  why  such  provisional  certificate  is  issued;  and  the 
district  registrar  shall  at  the  same  time  enter  in  the  register 
notice  of  t!io  issuing  of  such  provisional  certificate  and  the 
date  fherejf  and  why  it  was  issued;  and  such  provisional  cer- 
•iticate  shall  Ise  e\;>.ih)bie  tnr  ;iil  nurpn-es  and  u~es  Uv.-  \>.  liieh. 
the  du[)licaie  certilieate  of  title  .-^o  lost  or  destroyed  wo'ild 
have  been  available,  and  as  valid  to  all  intents  as  such  io-1 

hiplicate.     1  A-  2  Kdw.  VII,  c  43,  §  .-..-). 
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56.  i.i>  Any  jutxiii  <iili(li\i(lii  ji  hirid  fur  till' piirpo-;!' of  sell- 
ing till-  >:iiii('  in  jillotnicnt-  >li;ill  dcio-it  with  the  district  rc'i- 
islr.ir  ;i  pliui  in  <lup!ii"ilc  of  -u.li  suti.livi^ioti.  and  >ih'I!  phm 
sli:ill  lie  in  :ir(ni(laii(i'  wiili  the  foilowiiiji  piuvi-ions: 

('))  All  id;.'  -Ii.cts.  lanes.  ))as>aKcs.  thorouirhfarois, 
squaifs  or  n  •>:.,>  appropriated  or  >et  apart  for  piii>li(;  use 
sha!'  1.0  d.^vn  a.<  -iicli  ami  di>tinctly  delineated  on  tlx-  plan 
.•uid  lia\e  i    '    niea-iiKUH  nts  marked  tliereon: 

('"  A;i  'loliiiei.t-.  into  wiiieli  said  land  is  (li\idfd  -hnli 
lie  niaiLid  v. itii  di^triet  ininilier<  or  letters  on  the  i)!an; 

Ic  ■  I'ach  annle  of  eaeh  allolnient  >liail  lie  deliiidi  on  tii. 
ground  l.y  the  surveyor  l.y  a  po>t  or  nionnmenf  of  a  ihiraM.- 
eharaeter  and  the  manner  l^y  whieh  each  sueh  aimie  i<  <i(fined 
on  the  <:ronnd  >hall  lie  shown  on  the  plan: 

I'rovided.  however.  tli:it  uj on  the  retinest  of  tlie  ouner  the 
ref:i-u;ir  ireneral  in;iy.  snhject  to  >uch  conditions  as  he  may 
think  [irojier  to  impo-e.  allow  a  >nlidivi>i()n  to  he  made  aiul 
e\iden((d  in  the  fctNouinji  manner:  In>tead  of  n  (luirintc  :i 
{)o>t  or  monument  at  each  .■injile  of  each  .•lilotnieni ,  th,..n-  sh.iil 

he  erecteri  at  proper  inters  wis  inoiiinnrnK  .,f  a  i v  priniai;!  r,t 

ehnracfer  th.'ui  have  lieretofore  heen  n-c<l:  the  said  nioiiiime[i1s. 
with  the  inl'ormation  on  the  pl;in  showing  the  location  of  -uch 
mumnndit-;.  >hall  I.e  the  e\  idetice  of  tlie  hlock  oiilline.  of  siieh 
survey,  and  the  re{:i>tered  |ilan  of  such  siiliili\  i>i()n  -hall  lr< 
the  <'\  idenee  of  the  maimer  in  uhi.  h  eai-h  l.lork  ,,f  land  i^  ^di- 
divided  into  ;ill(»tment-.     (  I'.Ml     I  ( li  o.  \',  c.  p.i,  j  i. 

('/>  The  plan  shall  -liow  diMinctly  a  suflii-imt  nunil  i  r  of 
anpular  and  lineal  mea-urenients  and  a-tronomic  hi.irinir-. 
from  which  can  he  .leduced  the  dinien-ion-  and  aMroiiondc 
he.arinfr  of  each  honndary  of  each  and  ,ill  tln'  alldiiui  nts  into 
which  -;(id  land  is  dividi d: 

(r)  The  ori!;in;d  Mciion  or  fniri-h  lot  Wuk.  acrordiny,  to 
the  surv(y  then  of  hy  the  I 'ominion  <  loverninent.  or  .1  sufli- 
cient  numh.'r  of  s.dd  lino  to  -how  the  loi'ation  and  comiec- 
tion  of  tije  sMl>divi>ion  therewitii,  shall  be  shown  un  the  plan: 
proMded,  however,  that,  when  a  conneetion  uiih  ihe  .^aid 
orisiuial  survey  lines  has  (x-eii  suliicientlv  shown  on  anv  pn  - 
vioudy  rejiiMered  plan,  this  may  not  he  r'etiuired; 

(/)  When  the  [ilan  is  a  suhdivision  of  a  lot  or  lots  on  t 
former  reui-t-red  plui  t!..  .li.trict  re-istrar  may  re.iuire 
ih.at  there  shall  he  shown,  in  a  distinct  manner  on  the  plan. 
ihi  nuniliers  or  other  distiniiuishinK  marks  of  the  lot  or  lot- 
■^uhdi\id(d  and  the  ! oundary  lines  of  mhIi  lot  or  lots- 
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(ij)  Till'  i)l:iii  >liall  It  >iniiicl  liv  <:icli  owner  or  U\>  duly 
Hutlioiizitl  ;i;;(iit.  1  iV:  2  I'Aw.  VII,  c.  J3,  §  ">»». 

(k)  Wheri'vcr  iiiioii  any  plan  of  siihdivi-^ion  now  hlvd  or 
registered,  or  hereat'ler  tiled  or  refii>tered.  in  any  land  titles 
olliei'  or  registry  otlice  in  the  Province  ot'  Maniioba.  any  jior- 
tion  of  .sueli  sulMli\i>ion  is  sliown  as  a  street,  l;ine,  avenue, 
road,  hi^liway,  park  or  public  sciuare,  and  is  not  designated 
tliereon  to  be  of  a  j)rivate  nature,  the  niarkinj!;  or  indicating 
on  any  such  i)lan  of  any  street,  lane,  avemie,  road,  hiidiway, 
park  or  public  sipiare  sjiali  be  deemed  to  be  a  iledication  to 
the  public  of  such  jMjrtidM  then  of  for  the  i)ur|M)>e  and  ol'jeet 
indicated  on  or  to  be  iniVrrei!  from  such  marking  on  -uihplan. 
Ncthin;;:  lu  rein  contained  shall  alTect  any  case  in  refrard 
to  which  litifiation  is  now  jn  iiding  in  any  court  of  law  in 
Manitoba,  or  in  which  any  proceedinjjs  have  been  bef;U!i.  or  any 
action  taken,  or  anything  tlone  of  a  public  character  or  nature 
by  the  oriiiinal  owner  of  the  [)roi)erty  atTecte.l  or  anyone 
claiininy;  through  him  indicating;  an  int(ntion  to  assert  rifihts 
or  claims  contrary  or  in  opposition  to  ;iny  riuhts  which,  but 
for  such  adverse  claim,  the  public  woulii  have  by  reason  of 
said  plan  and  the  reui-tcrintr  or  filint;  thenof.  ItlO.M  7  i<r  S 
Kdw.  Vll.  c.  .■)_'.  Si. 

(2)  <  In  and  :i\\<^-  t  hr  tirst  day  of  N'oveml'cr,  1(»11,  if 
any  per.-un  or  corporation  shall  sell  or  convey  or  aj^ret;  to 
sell  or  convoy  any  lots  or  i>;ircels  of  land,  by  number  or  letter 
iiccordinK  to  any  l)lan  or  subdi\i-i((r.  of  any  property,  whether 
the  same  has  been  brouiiht  undii-  liii  operation  of  this  Act 
or  not,  before  .-uch  plan  has  been  refii>tercd  accordinir  to 
law,  the  purchaser  of  any  such  lot  or  parcel  of  land  without 
knowledjie  of  the  ncii-re,i:i>Iration  of  the  plan,  or  of  the  nei'cssity 
for  the  same,  or  .my  person  claii  linsi  under  him.  ni.iy  at  his 
option,  on  acqiiirinn'  ~ucli  knowledjic,  rescind  iIm-  contract 
of  i)urchase  ami  recover  back  any  nionev  paid  thereunder 
with  lawful  interest  and  any  taxes  or  dtlnr  expiii-es  incurred 
by  him  in  consequence  of  such  purcluiM',  and  he  sh.nll  in  such  case 
have  a  lien  on  such  lot  or  parcel  for, all  such  moneys  as  ajzainst 
the  vendor's  interest  in  the  -.lid  lot  or  parcel,  tnit  the  vendor 
shall  nevertheless  be  bound  liy  any  such  contract,  deed  or 
conveyance,  if  the  purchaser  does  not  rest  iud  the  same. 
inil)  1  C.ro.  V.  c.  4'.".  §  '2. 

56((.  Before  any  plan  or  subdivision  of  land  .•^hall  be  rcfiis- 
lered  in  anv  land  ti lies  ollice  the  rcKi^trar  pemral  may  require 
the  outlines  of  such  subdivision  to  be  v(>rified  on  the  <:round 
by  an  officer  of  the  land  titles  ofiice  or  by  an  authorized  lam! 
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siir%«yor  to  In-  (losi<rn:it('(l  l>y  tlic  registrar  Kciioral,  and  tlie 
lo-t  of  sut'li  \orilication  sliall  he  Ionic  \t\  tlic  applicants  for 
registration  of  ^aiii  jil.in  of  -iilMlivi-ion.  (lOON)  7  ic  S  V.tUv. 
VII,  c.  :>•_',  ij  -J.  anicnding  (  KHHli  c.  7o,  §  4. 

57.  U  ii(  rr'  in  ijiy  plan  licrctoforo  or  hereafter  rcKistered 
there  is  any  <  i-.-ion.  clerical  error  or  other  defect,  the  regis- 
trar general  in.  y  on  a  copy  or  duplicate  of  such  jilan  have 
such  omi.<.»ion.  error  or  defect  corrected  in  such  manner  as  to 
liim  niay  scdu  lic-^t.  and  he  >hall  thereujion  enter  iq  on  the 
ori>;inai  plan  an  order  -stating  in  what  rcsju'ct  it  stands  amended 
l)y  ti.;  cornctcd  i)lai;,  and  shall  enter  niuin  the  corrected  plan 
an  <  rd'T  directing  it  to  hv  filed  with  ilie  original  plan,  and  upon 
.such  tiling  the  correctc<i  plan  shall  he  deemed  to  he  sulistituted 
tor  the  original  plan,  and  thereafter  the  original  plan  shall  for 
.ill  purposes  he  deemed  to  have  heen  so  amended  or  corn  (ted 

torn  the  time  of  its  regi.>tration.  and  the  de.-cription  of  land 
II  any  in.-trum(  nt  shall  thereafter  he  con>tri:ed  as  if  it  referred 
to  such  correctid  plan,  luit  sikIi  amendment  or  correction  hy 
the  registrar  general  <hall  not  alTeet  or  impair  the  rights  of  any 
person  as  existing  when  such  amendnn nt  or  correction  is  made 
1  A  2  '■■hv.  \n.c.  4:{.  §.J7. 

58.  Ml  railway  corporations  shall  deposit  uitli  tf;e  di.— 
trict  registrar  plans  in  (lui)licate  of  the  I -nd  taken  for  their 
right  of  way  and  .>t;<tion  gnjunds,  or  for  an-,  other  railway 
puniOM-.  ;.nd  sucli  j.lan  .-hall  he  ill  accordanl-e  wi'h  the  fol- 
low ing  provi.-ioiis; 

(n)  The  area  taken  from  each  quarter  .<ection  or  parish 
lot,  as  the  ca>i-  niay  he.  shall  he  shown  on  the  ))laii; 

(h)  The  original  section  or  jiarish  lot  lines  according 
to  the  surv(y  then  of  l.y  the  Do.ninion  Covernnient  shall  be 
>hown.  and  a  .-iillicient  nunil  t  of  angular  and  lineal  measure- 
ments to  defir.e  the  limits  of  tlu'  Land  taken  for  the  right  of 
way  of  such  railway,  and  show  th(  ir  connection  >vith  each 
original  -ection  or  parish  lot  through  which  the  railway  passes; 

(r)  When  the  lo(ation  r)f  the  railway  is  through  l.md 
wr."h  iias  Ix'tn  survcvc  d  into  alloinienis  and  shown  on  .any 
..^gistered  plan,  the  plan  mu.-t  show  di.-tinctiv  as  to  all  idJot- 
ments  taken  in  whole  or  in  i)art  for  the  right  of  w.ay  or  station 
grounds,  or  lor  any  other  jmrpose  for  the  niilwav.  the  lines 
of  ."uch  allotment  according  to  such  registered  plan,  and  a  >^uf- 
ncirnt  number  of  •ui-nl.n-  and  lineal  measurements  to  .«how 
the  Io(-ation  .•aid  connection  of  the  light  of  wnv  of  .sucii  rail- 
way with  ejii'li  >uch  regi-Iered  allotment; 
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(//)  Tlic  land  tak(>n  or  niiuiicd  -liidl  \«-  i;. lined  on  the 
uround  liy  diiralile  po^ts  pla<'<'d  on  tin'  southerly  or  westerly 
limit  thenof.  and  sueh  posts  .sjudl  i)e  plaeed  at  rverj'  channo 
of  direetion  of  said  limit  at  the  inter>eetion  of  said  limit  with 
the  southerly  or  westerly  limit  of  each  Dominion  (lovernment 
road  allowance,  and  the  l)lan  >hall  sliow  the  locatinii  of  these 
pn-tv.     (HMD  Hieo.  V,  e.  4',»,  §:!. 

59.  Any  bylaw  m-  plan  for  the  o[)er-.,f:  up  f)f  any  street, 
road  or  }iip;h\vay  presented  fur  rejii-tratioii  to  the  district 
registrar  under  the  provisions  of  The  Munxij/dl  Avt.  shall 
lie  in  duiilicnte,  anil  shall  Ijc  in  accordance  with  the  follow inji 
provisions: 

(«)  The  plan  .-hall  exhilut  di-tmctly  d.  iincaicd  the  width 
and  direetion  of  each  course  of  sueh  street,  road  or  hitrhway 
and  the  a-tronomic  bearinR  of  some  one  <n  more  of  the  (ourses 
shown  of  the  street,  road  or  highway; 

(/()  The  manner  by  which  the  street,  road  or  lli^hway  is 
tlefined  on  the  ground  by  the  surv<yor  shall  he  -liowti  on  the 
plan; 

(<•)  The  original  section  or  pari-h  lot  liiie<  according  to 
the  survey  thenof  l>y  the  Doniiiiion  ( loxcrninent  shall  he 
shown  on  the  jilan,  ami  tin  re  -hall  also  be  shown  a  sullicient 
nuinlier  of  angular  and  lineal  measurements  to  siiow  the 
location  and  connection  of  such  street,  roa<l  or  highway  with 
each  original  section  or  lot  atfeetcd  by  the  street,  road  or 
highway: 

Provided,  however,  that,  when  a  connection  with  tli(>  said 
original  survey  lines  has  been  sidlicieutly  shown  on  any  i)re- 
viously  rciiistered  plan,  tiiis  niav  not  lie  reiiuired.  I  iV-  J  VAw. 
VII,  e.  43,  §  r/J. 


60.  [Hepealed  (IDOS)  7  iV  s  VAw.  \I1, 


3.1 


61.  The  district  registrar  may  reqiiire  the  owinr  of  any 
land  within  his  district  desiring  to  deal  with  the  same,  and 
which  has  or  has  not  theretofore  been  subdivided,  the  location 
of  which,  in  his  opinion,  is  not  sufliciently  well  or  accurately 
delined  up.on  any  e.xisting  registered  plan,  to  iile  a  plan  of 
the  same,  and  so  many  counter|)arts  as  may  be  required  with 
>ueh  information  marked  tlierion  as  may  enable  an  accurate 
description  to  Ik-  j)repare<l  of  the  land  jiroposeil  to  be  th  alt 
with,  ;ind  if  the  owner  neglect  or  refuse  to  coini)ly  with  such 
re(iuirements  as  aforesaid  the  di-trict  ngistrar  may  n-fuse 
to  proceed  with  anv  matter  then  pending  iiefore  liini  in  re- 
spect to  sueh  hitid.   'l  A-  2  Kdw.  VII,  c.  V.i,  §  til. 
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62.  'riic  (iistrict  n-tfi-tntr  may  require,  as  to  any  land 
williiii  liis  cli.-triit  pro/uj-ed  to  he  dcali  witli.  ami  wliicli  lia-. 
or  has  not  lucn  theretofore  siihdivided,  the  location  of  which 
in  hi.s  opinion  is  not  -iifruiently  well  or  accurately  defined 
upon  any  existing  rejjistered  jjlan,  that  a  plan  of  the  sanii-  and 
so  many  coMnterpart-;  as  may  he  re(|iiired  shall  he  [)repared 
with  Muh  inrortnalion  marked  thereon  as  may  enal>le  an 
accurate  description  to  he  prepared  of  the  land  [iropu-ed  to 
lie  dialt  with;  and  ihi'  expen>e  of  any  survey  which  the  dis- 
trict n>{;istrar  shall  cause  to  he  made  under  this  soction  shall 
in  the  first  instance  ho  defrayed  out  of  the  con-olidated  rev- 
enue, hut  every  person  who  may  thcri'after  apply  to  he  rejii>- 
tered  as  owner  or  othiTwi-e  di^in  -  to  deal  with  any  land, 
tho  description  of  which  eati  lie  more  accurately  draw'n  from 
th(>  information  shown  on  the  plan  of  such  survey,  or  which 
is  in  any  way  hcnelited  hy  such  survey,  shall,  in  addition  to 
any  other  moneys  char^eahle  in  such  case,  p.-iy  to  the  district 
rcnistrar,  to  he  hy  him  paid  into  the  consoiid.itc  d  revitme. 
such  amount  as  the  district  reyi-trar  -hall  diiin  in  his  judii- 
nient  to  he  an  e(|uitahle  share  of  such  e.\|)en-c  to  he  coiitrih- 
uted  in  resjiect  of  such  land.      1  it  "_'  Mdw.  \ll.  c,  i:{,  ^  tl_'. 

63.  All  I'iaii-  other  than  jjlaus  |>n  |i,in  il  uinlci-  ihi'  jirovi-idii- 
of  The  Mdiiiliihd  Eipropritition  Aii.  iniiniliij  for  liliiii:  or 
registration  under  this  .Act  mu-^f  he  iia-ed  on  >urvi  y-  pirfoiiu'd 
with  instruments  indepnidcnt  of  the  mamietic  nccdlr  and  -hall  hi' 
certified  ;is  accurate  \<\-  a  pr()\inri:il  land  surveyor  under 
oath  in  the  form  in  -cliednle  M  herMn,  and  ~liali  i>e  m;ide 
in  all  re-pects  satisfactorv  lo  the  e\:nniner  of  -urscv-. 
1  iV-  2  IMw.  VII,  c.  A'.i,  'it  (.;};  iHMj.S)  7  .t  s  i:,|\v.  VII. 
c.  .')2,  ^  1. 


64.    None  1)1    the   pro\i~lun--  of   the   -eetjcjii-    nuniliered    fr(jIU 

hfty-six    to    sixty-three,    inclusive    of    iiotli   such  niuniiers,    of 

this  Act  shall  he  applicalile  to  plans  or  surveys  of    l;ui(l  he- 

longinK  to  his  .Maie-tv  in  the  riulit  of  Canada.  1   .V  '_'  Ivlw. 
VII,  c.  4:j,  §  01. 

(Where  a  portion  of  any  lot  upon  .any  jilan  uf  .-ul)(ii','i>i(jn 
has  heen  taken  and  vested  in  a  municipality  for  a  lane  the  n- 
mainin-;  portion  of  the  lot  shall  he  held  to  i)e  properly  de-<rilied 
in  any  instrument  i)resented  for  registration  hy  fiivini;  its  num- 
her  on  the  jjlan  without  specifically  exceptint;  therefrom  the 
I)art  of  such  lot  so  taken  for  a  lane  and  such  in-^trumenl  shall 
he  read  .as  if  the  lane  were -,])e(liicallv  exeepted.  il'.tll)  1  Geo. 
V,  c.  4tt,  §  II] 
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65.  Kvt  ry  ct  rtifuMtc  of  tillo  sli:ill  l>c  (ictniol  ;in(l  takon  to 
l)C  isMii  (I  iiiidir  .111(1  tor  tlic  pur['o-c  of  tlii>  Act  !is  >oori  as  the 
>aiiU'  sliall  lia\c  Ih'cii  >!};»< d  and  Mjilcd  l.y  the  (iistricf  rcjjis- 
inir;  and  <V(iy  iii-truiin  at  piirportiii};  to  affect  land  uiulcr 
tlic  luvv  system  >li.ill  Ix-  deemed  to  lie  refjistered  as  .soon  as  a 
memorial  then  of  indorsed  then  on  sli.all  li.ave  lieeii  sipied  and 
-eaied  Iiy  the  district  rej;istrar.     1  iV  2  ICdw.  VII.  c.  -l.'J,  §  tj.j. 

66.  Mvery  certificate  of  title  -hill  issue  in  duplicate  in 
the  form  in  schedule  A  to  this  .Act,  and  each  duplicate  shall 
have  the  like  force  aiwl  elTect  of  th''  other,  ami  each  shall  l>e 
known  as  the  certifi<'ate  of  title:  hut  v,heiie\"r  the  expression 
"(iuplicate  certificate  of  title"  is  u>ed  such  e\pre-sion  shall  Ih- 
held  to  refer  exclusively  to  the  duplicati'  which  is  not  entered 
and  1  ound  in  the  rcKi-ter.     I  iV:  2  V.dw.  VII,  c.  4'.i.  §  flti. 

67.  Whenever  a  district  retji-trar  is  ref|uired  to  niak. 
atiy  (iitry  in  the  register,  he  shall  make  a  li!:e  entry  on  tin 
duplicate  certificate  of  title  unle-s  proiluction  then  of  is  di  — 
piii~i(|  with  liv  him  iinijir  the  pi()\i-ioii~  of  this  Act.  1  iV 
■J  Iviu.  VI 1.  c. -i:}.  ijt)7. 

68.  In  ilii'  iiit.rpretation  of  t!ii~  Act  tl.c  il.iie  of  .a  certili- 
cate  of  title  >liall  lie  the  date  ;ipi)earini;  in  the  liody  ther(of, 
or  the  date  upon  \\hich  the  l;i.-I  niort;;a}re,  incunilir'ince  or 
lia-e  created  under  the  hand  of  a  rej;is»enil  nunir  of  iln 
I.hhI  \v;i<  re}ri>tfTed,  whichever  shall  he  the  kit.-r  ijutr.  1  ,V 
-'  IMw.  \  II,  c.  4;?.  §  OS. 

G9.  i;\(  ly  icrtilicali'  of  title  issued  to  an  t  \((  iitor  or  .ni- 
miui.-trator  ur  trustee  under  a  will,  whether  >uili  '■(■rtilic'it.' 
issued  on  the  first  hriiisiiim  <>i  ilie  l.md  under  this  .An  ,ir  upmi  .-i 
transmis.-ion  or  otherwi-e,  >hall  (l"scril)e  the  owner  as  such 
executor,  admini-ti  tor  or  tru>tee,  and  Mie  will  sh.all  he  deenuil 
to  lif  . ml odied  ill  and  t(j  form  jiart  of  the  certificate  of  title; 
iiii'l  the  executor,  ;:diiii'ii<t:-.itor  or  trustee  sh.all,  when  .•■;i 
(li-rriliii!,  hold  the  land  in  res|)ect  of  which  he  is  registered 
uiiuii  tlif  trusts  and  for  the  purposes  to  which  the  same  i 
suhject  hy  law,  and,  liefore  rei;i>teriiiy;  any  dealing  with  th. 
land,  the  district  rejtistrar  shall  satisfy  him-elf  that  such 
dealinp;  is  in  accord.'incc  wiih  Mich  trusts  or  |>urposes.  1  (\: 
-'  IMw.  \ll.  c.  i:;,  ^  (i'.i. 


i 
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70.  The  land  nientionc(l  in  any  cirliticati'  of  title  Rr-mted 
iiiuler  this  Act  shall,  iiy  implication  and  without  any  special 
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mention  in  tlic  I'tTliticatc  of  title,  unless  the  contrary  \io 
expre>-ly  declared,  lie  deenvd  to  bt-  snhjeet  to  — 

('()  Any  ,-ul)si~tin;i  reserv;iti(»n  euntaim  i|  in  tlic  original 
^iraiit  of  the  land  from  the  Crown; 

('')  Any  municipal  cli;irf;e,  r.ato  or  assc-^-nient  at  the  d  ite 
of  >iich  certificate,  or  which  tnay  lie  thereafter  imposed  on  itie 
land,  or  which  has  theretofore  iieen  inipo-ed  tor  i(jrul  iin- 
I)rov('ment.-  and  which  is  not  ilim  due  and  payable; 

(f)  Any  uiwesistcrod  sul>>i~tinf;  riuht  of  way  or  other 
easement,  howsoever  created,  ujjon,  over  or  in  respect  of  the 
land; 

('/)  Any  unrt);istered  sulisi-tin^  lea.-e  or  ajrreeineut  fur  a 
lea.-c  for  a  ()crio(l  not  exreedinK  three  years,  when-  hen;  is 
.'ictual  occu|);iti()n  of  the  land  under  the  same; 

(f)  Any  mechanic^'  lien  affect ing  the  land; 

(/)  Any  order  of  attachment,  judgment,  decree  or  order 
I'or  the  payment  of  money  a.L'iin-t  the  registered  owner  of  the 
land,  wliich  m.ay  have  heen  respectively  resistered  .-ince  the 
date  of  the  ccrtiiicate  of  title,  anil  wliieli  order  of  attachment, 
judfiment,  decree  or  order  has  hi'en  maintained  in  force  mider 
the  jirovi-ions  of  any  >t,itute  of  this  jirovince  from  time  to 
time  relating  thereto  [and  toany  certilicite  of  '/v  iKiidens  issued 
out  of  any  court  of  competent  jurisdiction  in  this  jirovince 
.and  duly  rejiistered  .-ince  the  date  of  th(>  certificate  of  title. 
i  Htliti)  :>S:  (i  Kdw.  VII,  c.  TV  §  1|. 

((/)  .Ml  pulilic  liiuhways  emliraccd  in  the  descrijition  of 
the  land  inci\idcd  in  any  .  ertit.c.ate  ^hall  lie  deenud  to  bo 
excluded; 

(li)  Any  rinht  of  exprojuiation  by  >tatute; 

(i)  The  pn)vi>i((ii-  of  t'lc  >e\eiitv-fourth  section  ul  this 
Act; 

ij)  Caseat-  aiVeiiiiij.'  the  land  regi-tered  >ince  the  ilate  of 
the  certificate  of  title,     i  iV:  2  i:dw.  \'ll,  c.  i:}.  §  7'l. 

71.  ICvery  eeriificale  of  title  hereafter  or  lien  tofore  issued 
under  this  .\ct  >hall,  so  lott^  as  the  same  remain-  in  lorce  and 
uncaiicelied.  b.  conclu-ive evidence  at  law  and  in  e(|uity  as 
anain-t  his  Maje-ty  aiui  'all  per.-oiis  whomsoever  that  the 
per>on  name<l  in  -uih  certilicate  is  entitled  to  the  l.-md  ilc- 
.scribed  therein  lor  th-  e>tate  or  interest  therein  specified, 
subject,  however  to  the  ria;lit  of  ;iny  per.-on  to  show  that 
till-  land  descrilk  a  in  >uch  certilicati-  is  subject  fo  .any  oi 
the  evceptions  or  ri'servaiioiH  mentioiK-d  in  tlu'  seveniieth  or 
seventy-fourth  M'ctions  of  ihi-    \ct    nr  i.>  ^1  nw   fr.i;id  wherein 
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llio  rcfii^tcn  (1  owiK  r.  in()rtK;i(i<'<"  or  iiicuinWr.niri  r  Im-;  partici- 
pated or  (olliidcd  and  a>  amaiii-t  >iicli  rcnistcrcil  owner,  niort- 
p;au<'<'  <)'■  iiiiiiinltraiicfc:  hut  the  onus  of  ])n)vin;i  that  sucli 
certificate  is  so  suliject,  or  of  p.roviiit;  sudi  fraud,  >liall  Irc 
upon  the  [irr^on  aliening  the  >aine,      I  iV  J  i  ^ilw.  \  11,  c  ll,  ;;  71. 

72.  in  r  i-e  more  than  one  eertiheatt  of  title  lias  heeu 
i>sne(i  ill  n-|)ect  of  ;iiiy  p.art icul.ir  e-^tate  or  interest  in  any 
land,  till'  prr-o!i  clainiinj;  under  the  prior  eertilicate  -l-'dl 
'>e  entitled  to  Mich  es'ati,-  or  interest  in  such  laud,  and  that 
per.-on  shall  he  dieineil  to  iiold  under  a  prior  certificate  who 
i-  the  holder  of,  or  \vlio<e  claim  i-  derived  directly  or  indirectly 
from  the  ixr-on  who  was  the  hold.T  of,  the  earliest  certiticato 


1  .V  -•  i; 


\  11,  c.  i:i,  §  7_'. 


73.  The  i>rodii<tioii  in  any  court  in  tii'  province  of  a 
doruinen'  puiportinji  to  he  a  certificate  of  title,  i-sued  as 
.■ifore>aid,  shall  he  iniiiKi  f(i<-ii'  i>niof  that  stnh  document  is 
such  certificate  of  title  duly  -ijiiied  and  sealed  without  proof 
of  ,'-i";nature  or  seal,  and  tliat  >U(  h  certificate  i<  in  force  and 
uncancelled.     1  A:  2  lidw.  Vll,  c.  i:{,  §  7:5. 

74.  Every  certificate  of  title  ^hall  he  vokI  a-  a'j;aiu-t  the 
title  of  any  l)er^on  adversely  in  acttuii  occupation  of  and 
rightly  entitled  to  t!ie  land  at  the  time  when  >.ich  land  was 
lirouiiht  under  the  new  system,  .and  who  continues  in  .Mich 
occupation.      !  iV  'J  l.'dw.  VII,  c.  1:5.  §  71. 

75.  .\fter  land  has  Itei  u  hroiiglii  under  ihi>  .\ct  r.o  title 
thereto  .adverse  or  in  derogation  to  the  tide  of  the  regi-lered 
o\Mi(  r  >h;ill  he  a.c(|nired  hv  aiiv  length  of  p.o-^ession  merely. 
1  A-  2  i:dw.  Vll.  c.  -1:5.  §  7^). 

|In  M)  far  as  any  limitation  i<  imp.o~ed  hy  chapter  100  of 
the  Hevised  ."^taiutes  of  M;.iiitolia,  IW'2,  on  the  rights,  r<  tnedies 
or  powers  untler  mortgages  the  same  shall  hi'  held  not  to 
apply  to  mortg.agees  or  incumhrancees  in  mortgage-  or  incaim- 
hrances  liintofore  or  hen  after  made  under  Tliv  liail  Prtiinrti/ 
Art  exii  pt  a>  to  liahilily  under  ' ovt  iiaiits  for  ])ayment  of  any 
inonevs  -ecuriil  therehv.  'I  hi-  seition  -hall  tie  retroactive. 
(I'.IOS;  7  \  N  i:dvv.  Vll, v.  .VJ,  §  (1.1 

7G.  No  action  of  eje<-tmeiit  or  oth.er  a'tion  for  the  recovery 
of  any  land  under  the  new  sy>tem  sh.all  lie  or  he  sustained 
again>l  the  regi>tereil  owner  for  the  estate  or  interest  in  re- 
spect to  which  he  is  so  ri":i-ieiei|,  except  in  the  folio  .iiiir 
c;i-e-,  tli;it  is  to  say: 

((/)  The  ca>e  of  .a  mori^iagee  or  incumhrancc  e  a-^  .agaiii-t  a 
mortgagor  or  iniaimhraiicer  in  default,   and   in   such   caM'  a 
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mortsia^t'c  or  iiiciiniliraiii-cc  sliall  I'c  ciititicd  to  luiii'^  -inli 
action  iiotwitlistaiK'iiiii;  tlir  provision^  of  (lie  one  liiiihlmitli 
-cction  of  tliH  Act ; 

(/»)  The  ca<('  of  a  lc>sor  a^  ayiainsl  a  lc-<cf  in  drfaull  ; 

(r)  Tlic  ca>:c  of  a  iicr.-oii  (Icprivcd  of  any  land  l.y  fraud  as 
again:  t  tlic  pcrMiii  ri'^ci^tcrcd  a-<  owner  tlirouuli  fraud,  or  as 
a}rain>t  a  ])(rson  dcrivlntj  lii>  risjlit  or  title  otlicrwiM'  than 
liniiii  Jidi:  for  \alrc  fioni  or  lliroiinh  :\  pir-on  ^o  n  jiistcrcd 
ihroutrli  frauil: 

{(I)  The  case  u.  a  pci-on  driuiMd  df  'iiix-  land  imhidid  in 
any  cfTtiticatc  of  title  of  oilur  land  l>y  nn-de-cription  of 
sncli  land  or  its  l)Ouiidarie-.  a-  an;;in-t  the  reni-tered  owner 
of  sueii  other  land,  not  lieinu  a  transferee  of  such  other  land 
or  deriving  from  or  thronuh  a  transferee  tlunof  hmid  full- 
for  value; 

(<■)  The  (a>e  of  a  reijistered  owner  dainiin}!  umler  the  in- 
strument of  title  prior  in  date  of  rej;i-tralion  under  tin  pnj- 
\  i-^ions  (if  this  Act  in  any  case  in  which  two  or  more  ceriihcale> 
oi  title  may  he  issued  Miider  the  provi>ions  of  ilii<  Act  in  re-pect 
tut  he  same  land  ; 

i/i  For  rights  ari-in^  or  partly  arisin<;  after  the  date  of 
the  certificate  of  title  under  which  the  reiri-ti'fed  owner  rhuin-; 

(fl)  For  rights  ari^inir  imder  any  of  the  e!aii-''s  of  the 
-eventieth  ^ection  of  this  Ad.      I  iV  L'  Kdw.  \  IF  c.  l,;,  .■^  7ti. 

77.  \iid  III  .any  ca~.  other  than  a~  .afoie-aid.  llie  produc- 
tion of  the  certiticate  of  title  sh.all  l.e  hi  !d  in  any  court  to 
lie  an  ali.-olute  Far  and  estoppel  of  any  >uch  action  .a-  in  t!ie 
last  i)recedim;  section  mentioned  ajj.ainst  the  p(  i-on  named  in 
such  eertilicate  of  title  ;is  seized  of.  or  a^  owner  or  lessee  of, 
the  land  therein  descril)e(l,  any  rule  of  l.iw  or  e(|uity  to  the  con- 
trary liotwiih-tandin^'.      1  .V  J  IMw    \  IF  r    i:',.  $  77. 


K!;(;i.~ii;  \  I  io\s. 

73.  When  Land  undir  the  new  -ystem  i^  intended  to  he 
tr.m-lerieil.  the  registered  owik  r  may  execute  a  traii<l"er  in 
the  form  contained  in  s.  iiedule  15  to'  this  Act,  which  trans- 
fer sh.all  cont.iin  an  accurate  stat.'inent  of  the  estate,  interest 
or  easetnent  intend-d  to  Ik-  tran-^ferred  or  create<l.  and  a 
memorandum  of  ;  H  leas<'s,  mortg.ages  or  incuinhrances  to 
which  llie  ^.ime  may  Fe  suFject.  and  tipon  the  regi-^tnition  of 
-iich  Man-fer  the  duplicate  certiticate  of  title  iial!  !)e  de- 
livered u(,  for  cancellation  in  whole  or  part  I  A  •  I  dw  \'1I 
e.   Ul  §  78. 
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79.  Any  (.wncr  of  land  rcKislcrcil  iiiidrr  ilii-  Act  may 
make  a  wlid  traii-ftr  to  him.-clt"  jointly  with  any  otiicr  pcr- 
■^on,  and  the  rcfii-tcrcd  owners  may  make  a  \alid  transftT  to 
one  ot"  tlicir  nnmlicr  citlicr  M)lcly  or  jointly  witli  some  other 
piT-on,  and  an  executor  or  administrator  m.iv  tn  ikc  a  valid 
transfer  u>  himself  individually.      I  ,^:  2  Ij\\\.  \  11,  ,■.   |;;.  §  7<». 

80.  N(i  word-  of  limitation  shall  he  nece»arv  in  any  tran-fer 
of  land  in  nrdrr  to  (onvey  all  or  any  title  then  in;  hut  "every 
transfer  shall,  win  n  re}ii>tered,  operate  as  an  (disolute  traii-f(T 
of  all  such  n-rht  and  title  as  the  tran-feror  had  th.n  in  at  the 
time  of  It.-  execution,  imlos  a  contrary  ini.niioii  Ic  expnv-Md 
in  such  tr.an-fer  or  instrument;  hut  iioihiim  Ikt,  in  ,(.ntained 
-hall  preclu<lr  ,iiiy  transfer  iVoin  opcr.utini;  l.v  \\av  of  (-loDi^el 

1  .V  1?  i:dw.  \ii,  e.  i;3,  §  so.  '  M    ■ 

81.  i;\cry  ui-trument  presented  for  registration  under  the 
new  sy-tcin  -hall  he  re;rj-tered  in  the  order  of  time  in  which 
the  same  i-  pre.-ented  for  that  i)ur[)o-e;  auvi  in-truments  rcR- 
istered  m  res|)eet  of  or  af'fectin-;  the  sanx'  e>tate  or  interest 
snail,  notwithsiaiidin^r  ;,iiy  ,xi)re-s,  implied  or  ((instructive 
notice,  lie  .  ndtlcd  to  priority  ;iccor(litm  to  the  time  of  re^is- 
"".''""'i'  ■■""'  ''"•  di-trict  r(!:i-trar,  u-dti  n  >ri-t|-ati,,ii  th.ere- 
"'•  -''-'i!  '!''■  ''"■  >'iiii'  .  or  a  duplicate  then  of,  in  his  ollice- 
and  -o  -oon  .,-  re-i-t.n.l  ,\,iy  in.-tninient  -hall,  for  the  jnir- 
pose  (,|  this  Act.  he  dediicd  .and  he  taken  to  he  cnilodiid  in 
the  refri.-ter  ;is  part  ;ind  jKirc.  I  tlunof.  and  such  in-truincnt 
uh.n  -o  con>tructively  (inl.Mli(d  -h:.ll  thereupon  cnate 
iniii-fer.  .-urrender  or  di-chai-c.  ;i-  the  c,a>e  m,av  he  the  li,  n 
estate  or  inten-t  thdvin  menti  n,  d  in  the  land' mentioned  in 
tlies.'iid  in-trunidit.      I  ,v  '_'  IMw.  \I1,  c.   i;;.  Jsi. 

82.  When  the  iiKinonal  of  anv  instrument  i-  eiiirird  in 
the  rcKi-lir  the  di-trict  re^i-tnir  sh.all  record  the  like  meiiK,- 
r';'!  ""  ''"■  dnph.-aic  certilieate  ..i-  ,,ih(r  in-iinnidit  ,  vi- 
dencinfT  title  to  thr  1  ,nd.  inciiinhninc,^  ,.r  iiKirm.-i-e  intended 
to  hv  <lealt  with  or  in  .-niy  w.iy  .-ilir,.!,  d,  unle>s  the  di-trict 
rejri.strar  shall  di^'cnse  wnh  the  production  of  the  .same- 
and  he  shall  mdor.-e  on  i  \,  n  m-^lrunicnt  -o  n^d-teicd  a  cer- 
tificate of  the  day  and  minute  .at  which  the  in-truinint  was 
presented  for  registration,  .and  sh;ill  authinticate  e.ach  -uch 
oertihcate  hy  sinning  his  name  and  airixins;  his  seal  th.nio- 
and  such  certificate  shall  he  received  in  .,11  courts  of  l.aw  as 
ronciusiyo  evidence  that  mkIi  in-irunirut  w.is  ihily  rcKistered 
at  the  time  therein  mentioned,  without  proof  of  the  signature 
or  seal  of  the  di-lriet  rejj;i.-t rar.      1  tV  2  Kdw.  Vll,  e.  43   §  S2 
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83.  Tlic  (li>tri(t  rcjiistnir  shiiU  liavr  po\v(  r  to  reject  any 
instrunicnl  :ii)i)c;iriii4  to  l(c  unlit  for  rf«istr;uion,  and  shall 
not  rcyiistcr  aiiv  iii~trumcii'  i)urnurtiii!i  to  transfer  or  otlier- 
■vise  deal  with  or  affeef  lanu  under  the  new  system  except  in 
the  manner  herein  provided  for  re}?i>tration  under  the  now 
s\-.stem,  nor  nless  >  leh  instrinni  nt  lie  in  aeeordanee  with  tlu' 
provisions  of  this  Act,  as  applicable  to  ilie  new  system;  l)Ul 
any  instrument  sul»stanti  .'.\y  in  conformity  with  the  sched- 
ules of  this  Act.  or  an  instrument  of  a  like  nature,  shall  be 
sufficiint;  and  no  instrument  shall  lie  elTt'ctua!  to  pass  any 
ii.;erest  in  land  under  the  new  system  or  to  render  such  land 
liable  as  security  f<T  the  ])ayment  of  money  as  afiinst  any 
bona  fide  transferee  of  such  land,  imtil  >uch  instnimcnt  be 
registered  in  accordance  with  this  Act; 

Providi  I,  however,  that,  where  an  instnimenl  in  accord- 
ance with  the  forms  in  iise  or  sulticient  to  pas-  an  e-tate  or 
interest  in  land  uniler  the  old  system  deals  with  land  under 
the  new  system,  the  rejiislrar  general  may,  in  his  discretion 
in  a  I'loper  ease,  direct  the  <listrict  rejjistrar  to  rrjiister  it 
\nider  the  new  system,  .and,  when  so  rejiistered,  it  shall  have 
the  same  elVect  as  to  the  oper.itive  parts  thereof  as.  and  shall 
by  imjilicalion  be  held  to  contain,  all  such  covenants  as  are 
implied  in  an  instnnnent  of  a  like  natiu'e  umler  the  new  system; 
;ind  if  it  is  a  morty;;ijie  the  niorttraRee  may,  for  the  purjiose  of 
foreclosure  or  sale  undt  r  the  inortKajie,  elect  to  proceecl  eitlur 
under  the  provisions  of  this  Act.  or  as  if  the  land  were  subject 
to  t!ie  old  system;  but.  in  case  he  proceeds  under  the  piovi-ion- 
of  this  Act  and  the  mortfrayc  covers  ollur  l:;iid  not  under  the 
new  sys1(  m.  lie  must  lieft)rc  doinnso.  brinji  all  tlii'  hind  intended 
to  be  foreclosed  or  solil  under  thf  new  .-vstein.  1  iV  2  ivlw. 
Vll,  e.  43.  §  s:i. 

84.  I'.xeejjt  as  ii.  liie  l.-ist  |)recedinf'-  s(cii(JM  nieniiiiiiril  .nid 
exceiit  instrinnents  affeetinsr  l;ind  without  -jncilic  du,-/riiilioii 
and  mi'chanics'  liens,  no  instrument  shall  I  ■  rei;isten(l  under 
tlie  new  .system  iinl(>ss  all  the  land  !dT(<-(ii|  by  -ucli  iii-tru- 
nieiit  be  under  the  oper.-ition  of  the  new  svstein  and  within 
the  .-ame  land  titles  di-trict.     i  tV  J  VAw.  \ii,  c.  Vi.  §  *»}. 

85.  Certitic.'ites  of  jud'^meiit  and  .ittachim  nl  im-entcd  foi 
reftistration  shall  lie  reij:i.-.tcred  under  both  the  mw  system 
and  the  old  systi  m.     l  it  2  I'Aw.  VII,  c.  A.i,  §  S."). 

86.  In-lruineiits  executed  by  a  registered  owner  and  pre- 
sent i  d  for  re.iiistration  under  this  Act  sli.all  be  aecomp.anied 
by  allid.avits  as  to  execution,  idciiiitv  and  .-iije.  and  such  other 
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'nidi'iifc  as  thr-  district  nj^i-trar  iimv  i<  (inirc      I    iV  '_'  IMw. 

VII.  <■.  i;}.  §  Nii. 

87.  W'iicn  ;iiiy  iii-niiiiuiit  is  prp-sptUcil  tor  nuistration  and 
a  refii-trrcd  ccrlilicatc  ol'  judtiinciit  apricar-  to  atl'cct  tin-  land 
dcscrilMd  in  sui'ii  instninicnt,  Imt  the  ajiplicant  for  nuistni- 
tioii  claims  tliat  tlic  iMTtilicaf''  of  judgment  doi's  not  alVcct  the 
land,  or  is  not  ('(luitalily  cnl'tU'd  to  i)rionty  over  such  instru- 
ment, not\villi>landiii<i  tlic  priority  of  rcjiistration  of  the 
rcrtilicatc  of  judgment,  I  lie  district  rciiixrar  may  take  such 
evidence  under  rjatli  or  otlurui^e  in  the  matter  a-  to  him  may 
seem  sullicit  nt,  and  may  thereupon  decide  wluthrr  tlie  cer- 
tificate of  jiiili;ment  doe-  or  does  not  afl"ect  the  lan<l,  or  whether 
the  certiticate  of  jndjiment  is  or  is  not  entitled  to  jiriority  over 
such  instrument,  and  may  reuister  the  instrument  accordmg 
to  such  decision,  provided  tiiat  such  deci-ion  of  the  di-trict 
rejii-^trar   h;dl  l)e.-u!>ject  to  appeal  as  in  other  cae-<.      I  A  J  I'.dw. 

vn,  c.  4:i,  §  ST. 

88.  W  .ere  land  under  this  Act  is  >\il'jeet  to  or  ha-  as  ap- 
purtenant thereto  or  i  iijoyed  thirewith  any  riL'hts,  jnivileijes 
or  easements  under  a  partj-  wall  ay;reemeni.  whether  the 
ufireeniei't  was  registered  liefore  or  after  the  land  uas  hroufiht 
under  this  Act.  .-uch  liiiiits,  privilejjo  or  ea.-enxnts  and  all 
covenants  relatinii  then  to  shall  he  deemed  to  run  with  the 
land,  and  any  in-'ninunt  reti-tered  under  thi-  Act  shall, 
without  spr>cial  mention  tlereof  in  such  iii-trument,  lie  iKinied 
to  be  suliject  to  or  to  carry  with  it  .;ll  such  ri.iihis,  privi- 
leRes,  ea-ements  and  eoscnaiiis  to  the  -aine  (  \tent  a-^  if  such 
insti  iiiiieiii  ~  Wire  made  ^nl.jiTt  to  or  ruiitaineil  an  t  .\i)ress 
assignment  m-  aeknowledmueut  of  ^U(■h  paily  wall  ajiree- 
mont  and  of  all  liuhl-,  |)ri\ile'.:e-,  easement-  and  icveiiants 
th(M-eimdei-,      1  ,V:  1:  i;d\v.  N'l',  e.   t:!.  §  SS. 

89.  In  every  in-liinnent  lran-ferrin.u  an  e-iate  or  interest 
in  land  under  the  new  sy-tem.  sul)ject  to  niortii;if:e  or  incum- 
brance, there  shall  be  implied,  unless  otiieruise  exjiressed, 
the  following  covenant  i>y  the  transferee  with  the  transferor, 
th.it  is  to  say:  that  such  tr.an^l  ree  shall  ))ay  the  interest, 
annuity  or  rent  charjie  secured  by  such  niortsiaire  or  incum- 
brance, after  the  rate  and  at  the  time  -pecilied  in  the  instru- 
ment creating  the  same,  and  shall  ind(  nmify  and  keep  harmless 
the  transferor  from  and  aji.ainst  the  principal  sum  or  other 
motleys  secured  Ia  such  instrument,  juid  from  and  against  all 
lialiility  in  respect  of  •■my  of  the  coven.ants  therein  contained 
or  under  this  Act  imjilied,  on  the  jiart  of  the  transferor.  I  A-  2 
lulw.  VII,  c.  i:{,  §  .S9. 
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90.  ICviiy  iiistniiiicnt  >iuii((l  liy  .•m  owner  or  otlicr  jk  rson 
<l:iiiniiiK  tliroiifili  or  iiiidcr  liiiii,  [niriiorliii}:  to  iiass  .•in  cstiitc 
or  iiit(rt>t  in  l.iml,  or  to  crcMtc  ;my  niortKiific  or  incunilirancc, 
lor  tlic  r(';;i>tr:itioii  of  wliicli  )ii(i\i-ion  is  inailc  !iy  this  Act, 
sliail,  until  rc>;ist('r<  il.  \<r  di  i  uimI  in  rmii'i  r  ii]  on  ilu'  |m  r-on  in- 
1('n(!c(l  to  take  uiuli'r  such  iii-ininHni.  or  otiiirs  chiiinin^i 
ilirou};h  or  uinl,  r  him,  ;i  rii;h!  or  chiini  to  the  registration  of 
sMcii  inortfr;iLn\  incuinlnance,  e-tate  <ii-  intirc-t.      1  «V  'J  IMw. 

91.  lixcipt    111   tlie  c,i~e  of  fr.MUii  on  the  palt   of  such   JHT-on. 

no  person  contr.-ictini;  or  ilialiiiii  wiih,  or  tai\in^  or  prop.o>inp; 
to  t:ike  ;in   instrument    irum,  ;i   rciij-ti  i-eil  owner  shall   he  re- 

•  luireil  or  in  any  niamier  •■onceim  ,|  to  iii(|uire  into  oi-  ascer- 
tain the  circumstances  under,  or  the  <  ousideration  for  which 
.>uch  ownei-  or  any  j)revions  owm  r  i-  or  was  rcfii-tered,  or  to 
see  to  the  ai)pIication  of  the  purcluise  money  or  of  any  part 
thereof;  nor  shall  any  ])i'rson  lie  afTected  liy  notice,  direct, 
implied  or  constructive,  of  .any  tiu~t  or  unrejiistered  interest 
any  rule  of  l.iw  or  e(|uity  to  the  nmtr.ary  liot withstanding 

•  iiid  the  knowledjic  that  any  trust  or  uiire^i>t(n(l  interest  is 
in  (  \i-t.nce  sh.all  not  of  it-elf  lie  imputed  as  fr.iud.     1  iV  2  Mdw 
\ll.  e.  .j;^,  jj  9J. 

92.  lAcept  :is  in  the  sixty-ninth  -ection  of  thi-  Act  luen- 
tioiud,  and  except  in  case  oi'  land  h(  Id  in  trust  for  or  to  he 
used  in  coiaiection  with  any  church,  the  district  re«istrar 
.sliall  no  make  any  entry  in  the  rejiister  ( (iiitaitiiiisj.  any  noti<-e 
of  trusts,  wiiether  expressed,  inijjlied  or  mn-triK  t  ive;  and, 
rxcept  !is  in  .said  sixty-ninth  sectic.n  mentioned,  tlie  dex-rili- 
inR  of  an  owner  :,s  ;,  trustee,  whether  the  heneliciary  or  oliject 
of  the  trust  he  mention<d  or  not.  shall  not  imi:os(>  upon  the 
flistrict  reuistr.ir  the  duty  of  makinji  in'|uiry  as  to  th(>  power 
of  the  owner  in  respect  of  the  kmd,  mort)ia{;e,  incumhrance 
or  cliar;.'e  or  the  money  secured  tlierehy,  or  otherwise,  hut 
(suhjcct  to  the  rcfii.-tration  of  any  caveat)  the  land,  mort- 
jraKc,  incuniitranci'  or  ch.arRe  may  he  dealt  with  as  if  sucli 
description  lia  !  not  heen  in-c  rted.      ]  \  2  IMw.  \]i.  r.  ll!.  S  !»:?. 


i.i:ahks. 

93.  \\  h(  11  land  under  the  new  systfui  \s  intended  to  1>p 
leased  or  denuM'd  for  ji  life  or  lives,  or  for  tinv  term  of  years, 
the  owiier  may  execute  a  li;is(-  in  tl>  •  form  containe<l  in  schedule 
C  to  this  Act,  .sdtiuK  forth  therein  all  mortf.'aKes.  incunihrnnccs 
and  liens  to  which   the   1  iiid  is  suhject.   wliich   h;u     inav  be 
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ronistcrctl  and  a  certificate  of  litli'  for  !i-aseliol<I  estate  mav 
issue  to  the  lessee.     R.  S.  M..  c.  lU:},  §  DO. 

94.  In  t!ie  iiieiii()i:iii(luin  oi'  lease,  unless  a  c(intrai'\' 
intention  appear  therein,  tli're  .>liall  lie  iniplii  ij  tlir  loilnwinn 
covenants  liy  tiie  lessee,  that  is  to  say: 

(a)  That  ho  will  jiay  t|ii>  pent  tlimliy  reserved  at  t!ie 
times  therein  mentioned,  and  all  rates  .md  taxes  -.vhieh  may 
l)e  paj'aliie  i:i  re>pect  of  the  di  UH-rd  ])r()perty  during  the  ron- 
tinuaiice  of  the  lease;   and 

(b)  That  he  will  at  ail  times  durint;  the  eontinii.ince  oi 
the  said  lease  koei),  and  at  the  tc  rmination  thereof  yield  up, 
the  demised  jiroperty  in  jrood  and  tenantahle  repair,  accidents 
and  dani;ij:i'  to  I'liildinfrs  from  fire,  liuhtninir,  storm  .and  ti  nipe<t. 
;ind  rea>(jnali|c-  wear  .-iiid  tear,  exicjitrd,  1  i^:  'J  V.:[w.  \'II, 
e,    la.  §  !U. 

95.  Ill  aii>'  nil  niorandiini  of  le.ase,  unli^-.  a  ((>iiirar\'  in- 
tention appears  therein,  there  shall  also  lie  inijilird  the  fol- 
lowinn  ]!owers  in  the  lessor,  that  i.-  to  >;iy: 

I'd)  Tliat  lie  may,  by  himself  or  iiis  agents,  enter  iijion 
the  denii->  d  pnipirty  and  view  the  state  of  repai-  tliereof, 
and  may  srr\i'  upon  The  leasee,  or  leave  at  In-  l,i-t  or  ii-iial 
plici-  of  alode  or  upon  the  deini-ed  pn  ini-es,  a  noiice  in 
\>ritiiii;  of  any  liifecl,  refiuiiinu;  him  within  a  re.i-onahle 
time,  to  lie  thenin  menlioiud,  '.o  repair  the  >ame: 

[h]  That  in  case  the  rent  or  .any  p.-irt  thereof  In-  in  .urear, 
or  in  case  default  shall  he  made  in  the  fulfilment  of  any  co\-enant, 
whether  expressed  or  implied,  in  such  h  a<e  on  the  part  of 
the  lessee,  and  such  def.aiilt  sh.ill  he  eontinued  for  the  sp;iee  of 
two  calendar  nionths.  or  in  ca><'  the  repairs  re,,uired  !)y  such 
notice  as  alon  s.aid  sliall  not  h.ave  heen  completed  within  the  time 
therein  specified,  such  lessor  may  enter  upon  .and  take  p  Hse--ioii 
of  -Mill  diini^ed  jireinises.      1  it  '2  I'Mw.  VII,  c.  -l.'J,  §  !•,'). 

96.  In  any  such  ea-e  the  di>tfict  reiristrar,  upon  pr(A)f  to 
his  satisfaction  of  lawful  re-entry  and  ri  covery  of  po-!session 
by  a  lessor,  shall  note  the  same  liy  entry  in  the  refii>ter 
and  upon  the  lease,  and  the  estate  of  the  lessee  in  such  land  shall 
thereupon  determine,  hut  without  releasing  the  lessee  from 
his  lialtility  in  respect  of  the  lire.aeh  of  any  covenant  in  such 
lease  expressed  or  implied.      1  iV-  -  l!dw.  Nil,  c.  4:',  §  '.'H. 


Mour(iAi;rs  and  i\i  i  .\imi  vNi  i;s. 

07.   Durini;  the  time  ;in   apph -ation   is  pendini;  to  luinK 
land  under  this  Act  any  inortKaui'  or  incumbrance  alTecting 
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tlic  laml  jiKiy  lie  liicd  with  the  district  nuistnir  who  m;iy, 
ujioii  llu'  i-sui-  of  (lie  ccrtilicatc  of  title,  imloi-M'  thcnoii  "a 
inrmdrainhiiii  of  ^'wh  mortnauc  or  iiiciiiiiliraiicc,  and,  slioiild 
more  than  oik-  iiKMttjai;!'  or  iticinnhni  i<  c  he  til.<|,  thi  y  >liali 
1)1'  crititlid  to  [irioriiv  in  liic  onlcr  in  whirh  tJHV  have  l"iii 
tiled.     1  i\.-  2  Kdu.  Vil.  e.  |:{.  §<t7. 

98.  Any  a«>imini'-nt  or  niortyiaue  of  any  niortyiatjc  or  in- 
cumhranee.  to  \vliic!i  land  was  suKjert  when  it  was  lirnu-riit 
nnder  tiiis  Act,  wh-lhrr  >uc!i  a>>i,L'!iment  or  .-uliinorl>rMu;e  he 
made  hefori  or  after  the  laml  was  I'rouuht  iind(  r  this  Act, 
may  he  mad-  accordinj;  to  the  I'ornis  in  u-e  nn<ler  the  old 
-ystciti,  and  may  he  refj-tcrid  nnder  the  n^wsy-icm  in  the 
same  manmr  :is  other  in-trunicnts  of  u  like  nature  nnd(  r  tin 
new  system.      1  »\;  2  Kdw.  VII,  c.  -1,3.  §  ••S. 

99.  Whenever  any  land,  inortvaue  or  i.ienmlu.uice  umlcr 
the  new  .-ystdn  is  intended  to  he  '•lia:>ied  or  made  security 
in  favor  of  any  luort'ia^e.  (he  owner  shall  execute  a  mcino- 
nmdiim  of  mortiiaKc  in  the  foim  (ont.ainKl  in  schedule  1) 
to  this  .Act,  or  to  the  like  ed'ect;  and.  whenever  such  l;ind  i-< 
intendeil  to  he  cliar<te<l  with  or  made  security  for  the  jiaNinenl 
of  an  annuity,  rent  <'h;irj:e  or  sum  of  money  in  favor  ()f  anv 
incumhr.incd',  the  owm  r  shall  execute  .n  nKmorandum  of 
ineunihranee  in  the  foim  contained  in  .-^i-ludule  K  to  tliis  Act 
or  to  the  like  effect;  and  every  such  in>tnim»iit  shall  contain 
an  aci'uratp  .statement  of  all  mortL'aL'(s  or  iiuuinl.rai  <■.- 
afTi  ctinfi  th<>  same.     1  iV  2  I"dw.  \II,  c.  -i:^.  ij  <.10. 

100.  A  mortp;i<;e  or  .-in  incumhrance  under  the  new  system 
■•hall  have  elVcct  as  security,  hut  .-iiall  not  oper:ite  as  a  "trans- 
ti  r  o;  land  tlHu.hy  cIkut.  d.  or  of  anv  e.-tate  or  intcre-t  then  in 

1  iV  2  i:dw.  VII,  <•.  1:5.  S  11)0. 

101.  Moriy.-ijie-  or  incumhranc(-s  m;iv  he  transferrecj  hy  : 
transter  .  xeciited  in  the  fornt  (ont;iin<d  in  >chedule  I"  to  this 
Act.  and  rejiistered  in  the  s:ime  manner  as  instrnment^  of  a 
similar  n.ature  inider  this  Act.  A  morttiiRee  mav  transfer  a 
part  of  the  sum  stTund  hy  the  mort^.'^'-'e.  .-md  'the  part  .so 
transferred  sh.all  continue  to  h<"  Mcured  hy  the  niort;raKe  and 
may  he  {liven  priority  o\.r  the  vcmainiiij,'  p.-irt  or'inay  he 
(k'forred  or  n):iy  (ontiniie  to  rank  eniially  \\\\U  it  under  the 
security  of  the  orifzin.d  morl.u'ane,  a~  mav  l-e  stated  in  the 
mstrnment  of  transfer-  and  the  district  repislr.ir  shall  enter 
on  the  certiticate  of  title  a  nu  mori;  1  of  the  amoimt  of  the 
mortfi:ijc<'  .so  transferred,  and  how  the  sum  so  transferred  i- 
torank.     1  .t  2  i:dw.  \il.c.  i:5.§  l()l. 
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102.  I'pon  tlic  ic;;i^lr:iti()ii  «it'  ;iiiy  tr:iii"^lVr  or  nioitjrncc,  of 
a  iit(jrt;;:iK<'.  inciimhraiici'  or  lr;iM'.  I  lie  niortnunc  or  inciiin- 
lirauci'  or  tlic  (.--tato  or  interest  of  the  transferor,  as  set  forth 
in  such  in-trunient,  with  all  rijihts,  powers  and  jjrlvile^es 
thereto  lielonninj;  or  appertaininjr,  sliail  pass  to  the  trans- 
feree, and  such  transferee  shall  thereupon  hecoiue  sulject 
to  and  liaMe  for  all  and  every  the  same  re(|uirenients  and 
'iahilities  to  which  he  would  have  been  sulgect  and  lialile 
if  named  in  such  instrument  orifiinally  as  mortft.'iuee,  incum- 
iiraneeo  or  lessee  of  sue!)  land,  estate  or  interest.  1  A  J  I'.dw. 
\  !I.  :■.   \:i,  §  102. 

103.  \\y  virtue  of  every  sucii  lr..ii.-fi  r,  or  na)rtjia>;<',  of  a 
mortiiane,  incumlirance  or  lease  the  ri}j;ht  to  sue  thereujion 
and  to  i-eco\'er  any  debt,  sum  of  money,  annuity  or  damasre 
tliereunder,  notwitlistandin|.r  the  same  may  he  deenn  d  or  Ik  Id 
to  (onstitute  a  eho-e  in  action,  and  all  interest  at  the  time  of 
such  transfer  in  any  such  deht,  sum  of  money,  aiuiuity  or 
damay;es  sh.ali  l>e  tmnsferreil  -o  as  to  \e-t  the  same  in  law 
in  tlie  transferee  thereof: 

Provided  always  tiiat  nothinp;  herein  contained  sliall  pre- 
vent the  court  from  jiiviuK  etfect  to  any  trusts  alTectiim  (Ik 
said  debt,  sum  of  moiK'y,  anmiity  or  damaji(>s,  in  ca>e  the 
said  transferee  shall  lioid  the  same  as  tru-lre  j'or  .viiv  othrr 
per.MKi.     ]{.  S.  M.,  c.  i:«,  i$  HU. 

101.  1  jdu  the  iir()duc'ti<jn  of  any  memorandum  of  di-- 
ciiarvie  of  niort^aK''  or  incumliraiu'e.  duly  e\,'cuted.  di-(  harfr- 
inj;  the  whole  or  part  of  such  mortua.iic  or  incuml>r.ince  or 
the  wiiole  or  part  of  the  land  compri-ed  in  such  mort^ane  or 
incumlirance  from  tlie  moneys  ihcrehy  secured,  th(>  district 
rcfii-trar  sliall  make  an  entry  in  the  rc^risler,  noting  that 
such  mort,ij;iu;e  or  incumbrance  is  disch.-ir^';! d  wholly  or  par- 
ti;il!y  or  that  part  of  the  land  is  di-ci,  irficd  ,-;  afore-aid.  as 
t!ie  ( !ise  may  retiuire;  and.  U|)on  such  entry  beinii  made,  such 
mort}r:if;e  or  incumbrance  shall  be  released  to  the  extent 
named  in  si;cli  nn morandum  of  di-chariir.  1  iV  "J  VWw.  \U, 
c.   »:'..  ?  lUl. 


105.  rpon  proof  of  the  deatli  of  the  annuitant,  or  of  (lie 
occurrence  of  the  «'vent  or  circmnstance  ui;on  which,  in 
ac<  ordance  with  the  provisions  of  any  meinor.-indum  of  incuin- 
l.iraiice.  the  annuity  or  sum  of  money  thereby  si'riir(d  sh.iU 
cease  to  be  i)ay;il>le,  and  upon  jiroof  that  all  arnars  of  the 
said  ;inniiity  and  interest  or  money  have  been  jiaid,  satisfied 
or  discharjied,  the  district  re^i.-trar  sh.-iU  make  an  entry  in 
the  refiister  and  on  the  instrument  creating  such  incumbrance. 
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notiiip;  that  such  iitmuity  or  Mini  i>f  money  is  satisfied  and 
diseiiarned;  and,  upon  siieh  entry  lieinn  nia<le,  the  lain!  shall 
cease  to  be  sul'jed  ti»  or  liable  for  such  annuity  or  sum  ol 
money.      1  A-  2  I.lu    \!l,  c.  IH.  S  111."). 

106.  'i'he  niort^jaiii  e  or  inciimbrancee  upon  default  in  the 
p:i_\iiii  lit  of  the  principal  suta  or  interest  or  annuity  or  any 
part  thiriof  re-pictively,  at  the  time  mention<<l  in  the  niort- 
Kaf;t'  or  incumbnmce,  may  enter  into  povMssion  of  the  mort- 
naKcd  or  incumbered  l;in<l  by  receiving  the  rents  and  profit- 
then  of,  and  may  ili>lrain  upon  the  <Kcupier  or  tenant  of  tlie 
land  under  the  jiower  to  di.-train  herein.after  contained,  or 
may  britm  action  to  rccovi  r  the  land  either  before  or  after 
enteriiif!;  into  reioipt  of  the  lent-;  and  inolits  thereof  or  niaU- 
inji  any  distress,  and  tilhcr  before  or  after  any  s.ale  of  sucii 
land  shall  be  effected  umler  the  j ower  of  >u\c  aforesaid,  in 
the  saim-  manner  in  which  he  or  they  nii«;!it  lia\e  brought 
such  action  if  the  mon<y  s(cur(d  by  the  mortKade  or  in- 
cuml nance  had  been  .-eciired  to  him  or  them  by  an  assurain-e 
of  the  h  iral  otate  in  the  land  iiiortnaucd  or  iniunibereil;  and 
any  morl^.-icce  or  incumbraiicee  .-hall  be  entiilni  to  foreclo-t 
the  ri'.dit  of  the  niortiiai-or  tir  any  per-on  claiminp;  under  him 
to  redeem  the  mortjj.a^eil  or  inciinibi  n  d  land  in  m:.nii"r  Ik  n - 
inafter  provided.     I  <V:  "J  IMu.  \'ll.  c,  i:!.  §  KXi. 

107.  ''(-ides  his  other  ninidies.  every  lir-t  mort):ajice  or 
incunibraiici  (•  for  the  time  beini;  -hall  be  enlitled,  ;is  often  as 
it  shall  h.'piien  tli.-it  the  interest  or  annuity  secured  bv  fhi- 
niorfnaKc  or  incumbrance  or  .any  jiart  thereof  respectively 
shall  be  in  arnar  for  twenty-one  d.-iys  .uid  after  .seven  days 
shall  li.i\e  elap>e<l  from  an  a|)iilic;ition  to  the  occupier  or 
tenai.t  for  the  payment  thereof,  to  enlor  ui)on  fh"  mortK.'i •,'((! 
or  in<-umbere(!  I.aud  and  di-lrain  the  ■■(»ods  .and  ch.attels  of 
such  occupier  w  tenant  lor  the  .-irrears  of  the  .-;dd  in)ere-<t  or 
annuity,  and  the  <!i-tress  and  lii-tresMs  th(  ii  and  there  found 
to  di-i o-e  of  in  like  maimer  .a-  landlords  m.ay  do  in  respect 
of  di-tre.-.-es  for  rent  n -erv.  d  ujion  common  demi.ses,  .and 
out  of  the  sale  moneys  to  retain  the  momys  which  sli.all  be 
so  in  arn.ir  and  .all  co«ts  and  e\p(  n.-es  oia-.a-iotied  by  such 
distress  and  >ale; 

Provided  that  no  occujiier  or  tenant  shall  be  liable  to  p.sy 
to  any  such  mortjjacee  or  in<'umbraiicee  a  i;reater  sum  th;ui 
the  .auiount  of  rent  which  .at  the  time  of  inaUinR  such  .apiili- 
cation  for  payment  sh.all  be  due  from  .my  such  occaipier  or 
tenant;  and  any  .amount  so  paid,  as  will  as  .any  .amount 
which    sh.all    be    paid     by    him    to    .any    -uch    mor'tjiaKce    or 
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iiiciiiiilir.-incci'  durintj  the  time  lie  iiiiiy  !>«■  in  receipt  of  tin-  rent- 
ami  protits,  >|i;ill  lie  Inlil   to  he   /ira  Uiitlo  sati-tuetioii  of  tin 
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108.   Ill  additioti   to  aii<l  coiicurrciitl)'   witli   tlie  rinlits  aiui 
powers    cotiferred    on    a    lir-t    iiiortuauee,    every    fire-eiit    and 
future  tir^t  luortija'^ee  for  the  time  beitifi  of  land  under  tlii- 
Act,   shall,   until   a    discliari;e   from    the    whole    of  the  money 
secured  or  until  a  transfer  upon  a  sale  or  order  for  foreelo-un- 
(as  the  ease  may   he)   shall   liave   lieen   renisfered,   lia\e   the 
same  riKhts  and  remedies  at  law  and  in  ecpiity  |includin«  the 
rifshl  to  sell  or  forei'lose  throuuh  any  eompefent  eourt — inserted 
IDOU,  c.  7."),  §  2,   repealed    TJll.  v.   t'.t.  §  7|  as  he  would  have 
had  <jr  lieen  entitled  to  if  the  ieftal  estate  in  the  land  or  term 
inortu:ay;(d  had  been  actually  vested  in  him  with  a  ri^ht  in  the 
owner  of  the  land  of  (piiet  enjoyment  of  the  morti;a<;rd  land 
until   default    in   the  payment  of   the   principal   and   ii\terest 
money   .-ecured   or  some   part    then  of   nspectively,   or   until 
ii  breath  in  the  performance  or  ol)servance  of  some  covenant 
expressed  in  the  mortfja}!''  or  to  he  implied  therein  liy  the  pro- 
visions of  this   Act.     Nothing  t-ontaiiKii   in  this  section  shall 
atlect  or  pi'cjudici-  the  rights  or  liahilities  of  any  -uch  morti;ay;e( 
after  an  order   for  foreclosure  shall   h.-ive  heen  ent(  red  in  the 
reni-t(  r  or  shall.   UMtil   the  entry  of  such  an  order,   render  u 
tirst  moitjia^jee  of  land  leased  under  this  .\ct  liahle  to  or  for 
the  payment  of  the  rent  reserved  l)y  the  lease  or  for  the  per- 
formance or  ohservance  of  the  covenants  expressed  or  to  he 
implied  th.rein.     1  A  _>  IJlu.  \  II.  c.  -ri,  §  lOS. 

100.  Ill  case  default  i"-  iicuie  in  tiie  i):i\incnt  of  the  principal 
sum.  interest,  ainiuity  or  rent  charfie,  or  any  i)art  thenof,  secured 
l>y  any  inoitKHfl''  or  incuml>rance  renistered  under  the  new 
system,  or  in  case  default  he  made  in  the  observance  of  any 
coveii.ant  expre.s.  'd  in  any  mort^aKe  or  incumhr.ance  or  tluit 
is  heii  in  declareci  to  he  im|)iied  in  such  instrument,  and  it 
such  default  he  contiinied  for  the  space  of  one  calendar  month 
or  for  siich  lon.iier  period  of  timi'  as  may  therein  for  that  piir- 
jio^e  he  expres-ly  limited,  tile  morti;a<jee  or  iiicumhram ce  may 
forthwith,  after  tiivin;;  written  notice,  a  copy  of  wliii'h  sliall  he 
tiled  in  the  land  titles  office,  to  the  said  mortfiaiior  or  incum- 
hrancer.  his  executors,  administrators  or  assifrns,  and  every  ol  her 
j)ei>on  ai)pearini?  at  the  time  of  lilinji;  such  notice  in  the  land 
titles  ollice  to  have  any  mortjJi.tKe,  incumliraiice,  or  lien 
upon,  or  estate,  rijilit  or  interest  in  or  to  tlie  lainis  suhsetiuent  to 
such  first  named  inort!iaj:<'  or  incumliraiice,  of  his  intention 
in   tliai    liehalf,  without   any  further  consent   or  concurrence 
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upon  Ills  or  tlicir  i>art,  cnttT  into  possession  of  'ho  iinids  and 
receive  and  take  tiie  rents,  issu(s  and  ;>•!  lits  then  of,  and. 
whether  in  or  out  of  .nossession  tii-n  of,  may  make  any  lease  of 
th(^  same  or  of  any  part  thereof  as  lie  m.iy  see  fit,  and  niay  also 
in  sueh  notice  re(|iiire  the  mortgafior  or  incumhrancer  and 
such  otlier  interested  persons  as  aforesaid  (o  pay  within  a 
tim(>  to  !)(>  speeifi((l  in  such  notice  tiie  money  tin  n  due  or  owing 
on  such  morl.KaKe  or  incumlirance,  or  to  ohservo  the  covenants 
therein  exi)re.--ed  or  implied,  as  the  case  may  he,  and  that  all 
remedies  comiieteni  will  lie  re.-orted  to  unless  suili  d(  fault  be 
renif  (lied.      1  A-  2  Kdw.  \"I[.  c.  4;{,  §  109. 
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110.  After  sueh  (h'fault  in  payment  or  in  the  o!) 
of  any  covenant  continuing  for  the  furthtr  .-jiace  of  one 
calen(lar  month  from  the  date  of  .'service  of  sueh  notice,  such 
mortgagee  or  incumlirancee  is  lierel)y  authorized  .•md  era- 
poweri'd  to  .^ell  the  land  so  mortgaged  or  incumhen  d,  or  any 
part  thereof,  and  all  the  estate  or  intere.-t  therein  of  the 
mortgagor  or  incumbrancer  and  of  the  other  interested  per- 
sons referred  to  in  the  last  preceding  section,  in  such  manner 
as  the  district  registrar  may  direct,  and  either  altogether  or 
in  lots,  by  jjublic  auction  or  by  private  contract,  or  by  both 
such  modes  of  sale,  and  subject  to  such  conditions  "as  the 
di.strict  regi-trar  may  think  fit: 

Provided  tiiat.  in  ca-^e  the  mortgage  or  incunibraiue  con- 
tains a  provision  that  the  sale  may  take  place  without  ;iny 
notice  being  served  on  any  of  the  parties,  the  district  regis- 
tr.ir  ni.ay  order  sucii  .sale  to  take  ])lace  accordinglv      1   &  2 

Kdw.  VI r.  c.  i:].  if  no. 

ill.  Such  mortgagee  and  incimibrancee  mav  make  and 
execute  .-ill  such  inMnun.-nts  as  shall  be  neces.sary  for  the  sale 
or  enjoyment  of  the  i.remises;  and  all  of  such  sales,  contract's 
matt(rs  and  things  hereby  authorized  shall  be  as  valid  and 
effectual  as  if  the  mortgagor  or  incumbrancer  and  other  per- 
sons as  afori\said  had  made,  done  or  executed  the  s.ame-  and 
tlie  receipt  in  writing  of  the  mortcagee  or  incumbraneee  .«'hall 
bo  _;i  snfhcient  discharge  to  the  purch.aser  of  such  land,  estate 
or  interest,  or  of  any  portion  Iheivof,  for  so  much  of  his  pur- 
chase money  .as  m.ay  ther(>by  be  expressinJ  to  be  received-  and 
no  .sucii  purchaser  shall  b(>  aiiswer;d)l..  for  th.>  loss,  misapplica- 
tion or  nonapiilicafion,  or  be  obliged  to  .see  to  the  application 
of  the  inirchase  money  by  him  paid,  nor  sh.all  ho  be  oblj.^ed' 
to  inquire  as  to  the  fact  of  any  def.ault  or  notice  having  been 
made  or  given  as  aforesaid,  or  how  (he  purchase  money  to 
■.^■no^  from  the  sale  of  any  :^uch  i.uid,  e.-jate  or  interest  shall 
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1)0  ;ii)i)lii(l.  Sucli  purciKisc  mom  }•  >\va\\  \>o  appliod:  first, 
in  payiiuiit  of  tlic  expenses  ocea-ioiied  iiy  sucli  sale;  seeoii(Uy, 
in  payment  of  the  moneys  wliieh  may  tiien  he  due  or  owinf;  lo 
tlie  mortfia^ee  or  ineunibraneee;  thiidiy,  in  payment  of  .-ul)- 
soquent  mortfiaKes,  ineumtiranees  or  lien.s,  if  anj',  in  tlio  order 
of  their  i)riority;  and,  fonrtlily,  the  suriihis.  if  any,  shall  be 
l)aid  to  the  ownj'r.  mortKayor  or  incumbrancer,  as  the  case  mav 
be.     1  iV  2  lOiw.  VII.  r.  -\:>,.  j<  III. 

112.  I'ldii  the  registration  of  any  rnt  inorandum  or  in- 
-tninunt  uf  transfer  executed  by  a  mortftafice  or  incum- 
brancee  for  the  purpose  of  such  sale  a.s  aforestiid,  or  by  a 
niortgafiee  selling  under  the  power  of  .sale  in  any  mortjiaL'-e 
whicii  atTeeted  the  land  when  the  first  certificate  of  tit.e 
i.^sued  therefor,  the  estate  or  interest  of  the  owner  of  the  land 
mort^rafied  or  incumbered  sliall  pass  to  and  vest  in  the  pur- 
chaser, freeil  ami  diseharited  from  all  liability  on  account  of 
such  mortgage  or  incumbrance  and  from  any  mortgage,  lien, 
charge  or  incumbrance  created  by  any  instrument  registered 
subsequent  thereto,  and  the  purchaser  shall  be  entitled  to 
receive  a  certificate  of  title  for  the  same.  1  it  2  Edw.  \II,  e.  b>, 
5  112. 

113.  WlienevfT  default  has  been  made  in  payment  of  the 
priiKii)al  or  interot  moneys  secured  l»y  a  mortgage  or  incum- 
brance registered  under  the  new  system,  and  such  default 
shall  be  contiiuud  for  six  months  after  the  time  for  payment 
mentioned  in  the  mortgage  or  incumbrance,  the  mortgagee  or 
inciimbrancee  or  his  transferee  may  make  api)licati()n  in 
writing  to  the  district  regi>ti.!r  for  an  order  of  I'oirelo-nre; 
and  such  apjjlication  shall  state  tli.at  su<'li  di  fault  li.as  been 
made  and  has  continued  for  the  perio<l  afore^aiil,  and  that  the 
land  mortgaged  or  incumbered  has  been  ofTered  for  sale  at 
public  auction  after  a  notice  of  sale  served  as  hereinbefore 
l)ro\ided,  and  that  thi>  anioimt  of  the  highest  bid  at  such  sale 
was  not  sullicient  to  satisfy  the  moneys  secured  by  such 
mortgage  or  incumbrance',  together  with  the  exi)enses  occa- 
sioned by  such  sale,  and  that  such  notice  or  subse(|uent  notice 
served  upon  the  same  iier>ons  declared  ti>e  intention  of  the 
mortgiigee  or  incumlirancee  to  make  an  aiiplication  for  fore- 
clo-<ure  in  case  such  sale  proved  al'ortivc;  ami  such  apjilica- 
tion  shall  be  accompanied  by  such  proof  of  tlie  matters  stated 
by  the  applicant  and  l)y  such  other  evidence  as  tlu>  ^li^•trict 
registrar  may  reiiuire;  and  the  district  registrar  shall  ai)point 
a  time,  and  re(|uire  notice  thereof  to  be  served  on  such  per-ons 
as  aforesaid,  within  wliii  h  rrdenip.tion  m;iv  t.ike  place,  which 
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time  >h:ill  l)f  iioi  l('.>s  tli:m  one  iminifi  n 
of  sucli  last  mentioned  notiee.     ( I'.U  1 1  1 
(d)  I'niess  the  (li>trict  registrar  >\i 
order,  the  notice,  wlietiier  of  intention 
a  foreclo-nre  order  or  the  notice  appoint 
tion  shall  be  xrved  jjersonally  on  such 
incmnlirancer  and  other  persons  interes 
in  ea.-e  he  ur  they  cannot,  after  dne  d 
district  rcdistrar  may  direct  service  of 
left  on  the  mortKay;ed  lands,  or  l>y  the  sa 
the  jiost  oflice  \>y  a  rejii>tere<l  lett(  r  di 
at  his  or  their  la>t  known  address,  or  ii 
the  district  retii-trar  niav  direct.      I  iV  2 
(lull)  1  (leo.  V,  c.   P.I,  §4. 


"Ill  I  lie  (late  ol  .-ervicf 
(.CO.  \',  c.  4!),  §4. 

all  .ser'  fit  tu  otherwi.se 
to  .<e!l  or  to  ai)ply  for 
i:i!i  a  time  tor  redeinp- 
owner,  niortfj;apor  and 
:tod  as  afore.-^aid;  hut. 
iliKence,  Ik;  fonnd,  the 

such  notice  by  heinf!, 
me  hein^'  sent  tliroiifih 
rected  to  hiin  or  them 

such  other  m.mner  as 
Kdw.  VII,  c.  43,  §  li:i: 


114.  I  iH)!!  -urh  ai)i)lication  the  district  reKi>tr,ir  may, 
n  hr  i()n-ider  it  i)roper,  cause  notice  to  he  puhli-^Iied  once  in 
each  ot  three  succe.'^sive  weeks  in  .<uch  new-p.aixr  or  news- 
papers a.s  the  di.-lrict  resri^trar  may  direct  and  in  two  con- 
secutive issues  of  the  Manitoha  (iazette  offerinK  such  l.-md  for 
private  sale  and  after  the  e.\pirati(jn  of  the  time  apj)ointed 
und<r  .'section  113,  and  after  the  time  for  sal.-  mentiom.l  in 
such  advertisement,  if  there  he  such  adv.rt  im  m.  nt,  the  di-jricl 
rcRistrarmay  issue  to  sucti  applicant  an  ordir  of  fon clo-ure 
unless  m  the  interval  a  siifhcient  amount  has  been  obt.ained  bv 
the  >ah'ot  such  land,  or  paid  by  or  on  beh.ilf  of  sui'h  owner,  mort- 
pitior  or  incumbrancer  or  other  person  as  aforesaid,  to  sati>fy 
the  princijial  .•ind  interest  and  other  moneys  .secured  ,iii.i  ail 
exiienses  o<'c;iMoned  by  such  .sile  and  proc("edin<rs;  and  eveiv 
such  order  oi  foreclosure  under  the  hand  of  the  district  re-d^trai- 
when  entered  i,,  the  reuister,  shall  hav.'  the  effect  of  vest!,,-  in' 

the  mortfiajice or  hi.^  I iansfer.-e  the  land  mentioned  in  such  ord.r 
tree  liom  all  riuht  and  e<|uity  of  red,.mption  on  the  part  of  the 
owner,  mortKa-or  or  incumbrancer,  or  of  .anv  person  claimiiij.- 
throufd,  or  under  him  subse,|uentiy  to  the'  morltjan-e  or  in- 
cumbranc(>;  :.nd  such  mortfia-ee,  incumbr.ancee  or  transf,>ree 
shal  ,  upon  such  entry  beinir  made,  be  deemed  a  transferee  of 
the  land,  and  become  the  owner  thenof  and  be  entitled  to 
receive  a  cert  ilicate  of  title  fo:-tli!.  Sim  •.  \S:2\]\v  VII  ,.  4S 
§1H;   nnOo,  4.voi:dw.  VIF,  e.   ,,.§2:     umlVluo   y 

c.     ill.    S   .). 

115.  Tor    the    iHirpo-^e    of    lhi<    Act    thr    ,liMrict    registrar 
examiner  of   titles  or  other  ofiicers  of  th.-  l.aul   t it h-  office; 

sh.all   not    have  notice  of.  or    be  1  ouii-l   bv.  .•,!-.•  pnv din.rs 

taken  by  :!ny  mortsagee  or  incumbrancee  under  his  morl'raf.v 
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'irolllr    (Utillxl     to    1','iy    olT    •he 
inoilf::iii''<'    ''•'    ali>ont    from    tliis 


gocMiity  or  iiKumliraiu'c  for  the  purpoM-  of  forcclo-iiig, 
sellinji  or  otliirwisc  realizing  upon  his  said  security  or  in- 
cuniliranee,  unless  such  niortgagee  or  iiicunibrancec  shall 
have  hl<(l  a  certificate  of  Us  pendi^ns  or.  in  case  of  proceed- 
iufrs  under  power  of  sale,  a  notice  of  such  i)roceedin<.!;s  in  the 
land  titles  ofiice  for  the  district  in  which  the  land  i-  -ituated 
or  registercil  under  the  new  ,-y-li  ni.  '  iV  -  l.dw.  \  11.  c.  413. 
§11',. 

116.  If    any    niortii.'iiior 
mortjiafii'   niomy,     uid    tli  . 

province,  and  tiiere  is  no  perron  in  tiiis  province  authorized 
to  receive  the  niortsasi'  money  and  execute  a  discharse  of  the 
mortjrape,  after  the  date  appointed  for  the  redimption  of  any 
mort;:ase,    it    shall  he    lawful  for    tin    j-iovinciid    treasurer   to 
recei\e  .<uch  mortfiaRe  money  with  all  arrears  of  interest  then 
due  thenon  in  trust    for  the  mortpijiee  or  other  person  en- 
titUd   thereto,   and   thereuj^on   the   interest   uion   such   mort- 
pise  >!iall  cease  to  run  or  accrue;    and  the  district  rej;istrar 
shall,  u)  on  the  pre.-^entation  of  the  receipt  of  the  said  treasurer 
for   the  amount   of   the  said   mortgage   money   and   interest, 
and  ui^on  Droof  Ixlnsr  made  to  his  .siti.-factiuu  that  .-uch  pay- 
ment satieties  all  moneys  due  and  owins  ui)on  such  morty:aiie 
cause  an  entry  to  he  made  in  the  rcjii^tcr  dischariiiuK  such 
mortjiasie  and' such  entry  shall  he  a  valid  di-charjic  of  such 
mort^as:'  and  shall  have  the  .-time  force  and  effect  as  is  herein- 
before <riven  to  a  like  entry  when  madi'  upon  the  i)roduction  of 
a  di>charnc  of  mortpape.     Such  moneys  so  paid  to  the  ])rovincial 
treasurer  shall  l)e  Jiaid  over  by  him  to  the  per.-on  or  persons 
entitled  thcp'io.  on  application.     1  >V:  -  l"d\v.  \!1.  c.  i:?,  §  110. 

117.  In  CISC  default  has  occurred  in  making  .-iny  pay- 
ment due  under  any  mortKaiic  or  in  the  observance  of  any 
covenant  'ontaincd  therdn  and,  luuler  the  terms  of  the  mort- 
gage, by  rea-on  of  such  default,  th<'  whole  principal  and  in- 
tere.-t  secured  thereby  shall  have  become  due  and  i);tyable,  t 
mortgagor  may,  notwitli.standing  any  i)rovi.-ions  to  the  con- 
trary, and  at  any  time  prior  to  sale  or  foreclosure  under  a 
niort<j:ativ.  perform  such  covenant  or  i)ay  such  arri-ars  as  may 
be  in  difault  under  the  mortgage,  together  with  costs  to  be 
taxtd  ly  the  di-trict  regi-trar,  and  hi'  sluiU  thereujion  be 
relieved  "from  the  coiiscfiuences  of  nonpayment  of  so  mmh  ot 
the  niortgage  money  .-is  may  not  then  have  becomi>  payable 
by  rc:i-on  of  lapse  of  time.      1  i*i:  2  l"dw.  VII,  c.  4:5,  §  1 17. 

118,   In  every  ca-i'  where  l.ni.l  is  siilijcct  to  a  mort;;aKe  or 
incumbrance  signed  by  an  owner,  the  duplicate  certificate  of 
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title  shall  !)('  (lci)o>iti<l  witli  llic  district  n;.',istr;'.r  who  shall 
retain  the  same  on  hcliait'  nt'  all  pcr-oiH  i.itircstcd  in  tlic  land 
mentioned  in  such  certificate.  'J'he  district  reiii-trar  .-^hall, 
if  desired,  furnish  to  tlie  owner  of  such  niortga^e  or  ineutn- 
liranec  ;i  certificate  of  char<j;e;  and.  ix'fore  any  dealiny;  with 
or  discharge  of  s.iid  mortgajie  or  ineunihranee  is  registered, 
except  in  the  case  i)rovided  i)y  the  one  iiundred  and  sixteenth 
section  of  this  Act,  said  certiiicate  of  chart>;e  shall  he  delivered 
up  to  the  distri<'l  ref;istrar  to  be  cancelled: 

Provided,  however,  that  the  district  registrar  may  dispense 
with  .-.uch  proihK'tion  iijion  satisfactory  evidence  l)ein<i  pro- 
duced of  the  lo>s  or  destruction  of  any  such  certificate.      I  A 

2  i:dw.  vii.  ■,  1:5.  §  lis. 


TH.\N.-5MISSIONS. 

119.  Whenever  any  land,  mortgai!;!'  or  iiicuinhraiice  under 
the  new  system  hecomes  the  suliject  of  a  transmission  the 
person  chiiming  to  he  entithd  to  such  tran>niis>ioii  -hall, 
before  the  registration  of  any  dealing  therewith  by  him,  mak(> 
.■ipi)licauon  in  writing  to  the  district  reoi-tnir  to  be  registered 
as  owner  th(>rcof,  and  the  di>!rict  registrar  may,  jiursuant 
to  such  api)lication,  transmit  such  land,  mortgage  or  incum- 
brance to  sucli  jKTson;  .-ind  if  he  become  registiTcd  as  owner 
thereof  as  executor  or  admini-trator  of  a  deceased  person  he 
shall  thereupon,  in  case  of  mortg.agc  or  iiicumiirance,  be 
invested  witli  all  the  rights  and  powers  which  the  deceased 
owner  w;is  poss(.>sed  of,  .and  the  title  of  the  execaitor  or 
administrator  to  such  land,  mortgage  or  incumbrance  shall 
relate  back  .and  take  effect  as  from  the  dati-  of  the  death  of 
;hr  decea.-.ed  owner.     1  it  2  Edw.  \l!.  c.  4:^  S  110. 

120.  I'lion  any  assignment  being  made  by  the  owner  of 
any  land,  mortgage  or  incumbrance  for  the  benefit  of  hi.s 
creditors,  the  assignee  or  trustee  of  .such  owner  mav  register 
.such  assignment  and  may  at  any  time  thereafter  "make  an 
application  to  the  district  registrar  to  be  registered  as  owner 
of  any  such  land,  mortgage  or  ineumbr.anee.  and  the  district 
registrar  may.  iiursu.int  to  such  .application,  transmit  any 
.such  land,  mortgage  or  incaunbrance  to  such  assignee  or  trustee. 
who  shall  thereupon  beconv  the  owner  thereof  and  shall 
be  invested  with  all  the  rights  an<l  powers  which  the  a-.-ignor 
was  I'Ovsessed  of,  and  his  title  sh.all  relate  iiack  and  take  cfTect 
as  from  the  date  of  the  .assigntnent ;  but  the  district  reitistrar 
shall  not  in  issuing  a  certificate  of  title  to  such  assignee  or  in 
any  entries  ho  may  make  regarding  ;niy  such  transmission. 
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leftr  to  tlic  fnct  tli;it  the  new  owner  is  siicli  assijrrioc  or  trustee, 
or  that  lie  holds  any  sueii  land,  mortgage  or  ineiinilirunce 
tor  any  other  than  his  own  ahsolute  use,  and  for  the  purf^ot^e 
f)f  any  registered  dealinfi  therewith  ho  sliall  h"  deemed  to  l)e 
the  alisolute  owner  thenof.     1  iV:  2  Edw.  \n.  e.  4:}.  §  120. 

JIHISDICTION   OF   THE    COURT. 


121.  if  any  per^on  be  dissatisfied  with  any  act,  omission, 
rofu-sal,  deeision,  direction  or  order  of  the  district  registrar, 
such  person  may  retiuire  the  district  rejiistrar  to  set  forth  in 
writing  under  his  hand  the  grounds  of  such  act.  omission, 
refusal,  direction,  deeision  or  order,  and  such  i)erson  may 
then  ai)peal  to  a  judjre  in  chamliers  hy  ju'tition,  settin-i  fortli 
the  particulars  and  firouniis  of  his  dissatisfaction;  and  there- 
upon all  parties  interested  including  the  district  registrar 
and  the  attorney  general,  shall  be  served  with  .such  petition, 
which  petition  shall  state  the  time  and  place  for  the  hearinp; 
th(reof  tand  at  such  time  and  place  all  parties  interested, 
whether  served  with,  or  parties  to.  the  petition  or  not,  may 
api)ear  and  be  heard);  and  the  judge,  if  he  shall  think  i)rup("r 
to  do  so.  may,  without  m.aking  any  order  in  the  premises, 
refer  such  apjicil  to  the  court  en  banc  for  decision;  and  the 
court  or  judge  shall  have  jurisdiction  to  hear  the  .said  petition, 
and  shall  make  .such  order  in  the  premises  as  the  circumstances 
of  the  (ase  may  require  and  as  tlie  court  or  judge  may  direct. 
and  m.ake  such  order  as  to  the  costs  of  the  jiariies  appearing 
upon  such  petition  as  it  or  he  mav  see  fit.  1  it  2  Edw.  VII, 
c.  43,  S  1-1. 

1J2.  rpoa  the  hearing  of  any  matter  ari-ing  under  tliis 
.\ct,  a  judge  or  the  (ourl  ma\'  summon  any  person  to  appear 
either  to  give  evidonce  or  to  bo  made  a  l)arty  in  the  cause; 
and  any  person  interested  and  the  attorney  general  may 
.appear  and  i)o  heard  before  mkIi  judge  or  coiu-t,  or  before 
any  court  to  which  such  cause  or  matter  may  be  taken  by 
way  of  apixal.  and  such  judge  or  (ourt  may  dispose  of  the 
matter,  and  .award  co<ts  to  any  of  the  parties,  in  such  man- 
ner as  the  said  judge  or  court  mav  think  proper.  1  tV:  2  Edw. 
VII,  e.  V.i.  §  122. 

123.  .\ny  nnlcr  made  liy  such  judge  or  court  m  any  matter 
arising  under  this  ,\ct  sh.all  be  subject  to  ;ipp(>al  or  review- 
in  the  same  maniiei  as  any  other  order  m.'ule  by  such  judge 
or  court;  and  all  parties  to  the  cause  and  the  attorney  general 
shall  have  the  right  to  appeal.     1  iV  2  Edw.  \\\.  c.  4!?,  §  123. 
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124.  Ill  tlic  comluct  of  action^  and  other  nrocco.lincs 
provi.  ed  for  iiiidcr  this  Ad,  tli.Tc  sliall  he  th<'  same  rights  of 
a|)i)<'al,  and  the  .sinic  rules  and  procedure  of  practice  shall 
api)ly,  as  are  m  force  or  exist  for  tiie  time  lieinR  in  respect  of 
ac'tions  and  other  proceedings  of  a  similar  nature  in  the  court 
in  which  such  actions  or  jiroccedinfis  niav  l,e  tried  or  taken- 
and  such  court  shall  have  i)o\ver  to  make  additional  or  to 
alter,  rules  and  regulations,  ;,iid  to  make  new,  or  to  alt<T 
forms  of  proceed uifTs.  ;,iid  from  tim"  to  time  to  repeal  alter 
or  var.v  the  then  existina;  rules  and  regulations,  and  to' make 
new  rules  and  regulations  and  forms  of  proceedings  for  the 
practice  and  jiroccduro  of  tlie  court  in  regard  to  matters 
wtnch  may  arise  under  tlic  provisions  of  thi- 
(■.dw.  VII,  c.  43,  §  12t. 

125.  The  court  shall  have 
from  time  to  time  the  fees 
before  the  court;  and.  until 
order,  the  fees  jyay.ahle  shall  Ix 
in  respect  to  procecdiiiL'-s  of 
I  &  2  VjUv.  Ml.  r.  VA,  j  |_).-,. 

126.  HejH'aled  ii!M  1  )    it;,,) 
IXothing   contained    in   tlii.- 

the  jurisdiction  of 


Act.     1    iV 


the   ];ower   to   fix  and   regulate 

payable    uj)on   all    proceedings 

the  said   court    shall   otherwise 

iccording  to  the  fees  payable 

a  similar  nature  in   the  court. 

^^  <■.  lit.  §  7. 

Act  shall  take  away  or  affect 
any  competent  court  on  the  ground  of  fraud 
or  over  contracts  for  the  sale  or  other  dispoMtion  of  land  oi' 
over  e(|uitable  interests  thenan  [1  A-  2  Kdw.  VII,  ,•.  4:5  §  1->G1  or 
over  mortgages,  nor  ~l,all  anything  contained  in'  this  Act 
alle<-t  tlie  rignt  ol  the  mortgagee  to  foreclose  or  sell  throu"h 
■any  comix^tent  court,  which  right,  it  is  hereby  de.iared  nnv 
exercis.-d  m  such  court.     (I'HIfl) .")  ,V  C.  F.hv  VII 


b( 


.AVUTS    .\I-n:ii     M'PI.ICATION-    is    MADE    To    HIUNC 

•':ii;  xiw  svsTK.M. 


".,§:5.1 


l.ANI)    fXDEU 


127.  .\i 


Vny    p.r-on   cl.aiming   any   estate   or   interest    in    htnd 
dcM-nbed  in  an  api)licatioi.  to  bring  Ih.-  same  under  the  new 

thleTI.^' V'  «[  '"•'  '"""  '"■''?'•■  ""'  '^^'""  "^  ''  ('.Ttificat."  of 
title  then  of,  hie  or  cause  to  be  fil,..!  „„  his  behalf  with  the 

district  rejristrar  .a   caveat,  in  th,.  form  in  s.h.dule  (I  to  this 
•sy.^tem.     1  iV  2  I.dw.  \  II,  c.  4;j.  ^  pj; 

128.  The  district  reyi^trar.  after  the  n  ceii)t  of  such  caveat 

S  128  "'"  '''~'"'^'''  "'•     '   ^^'  -  ^'^<1"-   \  "■  '■    «> 


<'iA'rrTi;s    maniti'Ha 


■tlT 


129.  After  the  expiration  of  one  month  from  the  fiHnK 
thereof,  J^ueli  caveat  shall  be  (ieemed  to  iiave  lapsed,  unless 
tiie  person  l)v  whom  or  on  whose  behalf  th(>  same  was  lodged 
shall  witiiin'that  time  have  hied  with  the  district  registrar 
evidence  that  he  has  taken  proeeediiiu-  in  court  to  establish 
his  title  to  the  land  or  his  ri^^lit  ;i-  ->  t  out  in  ^uch  caveat. 
1  &  2  Edw.  VII.  c.  4:5,  §  I2'.». 

C.WKATS    AKTKIl    LAND    IS    lUlOrCIlT    INDKH     IIU:    NK.W    SVSTKM. 

130.  Any  i)erson  claimiii!;  an  estate  or  interest  in  land, 
niort^iajie  or  incumbrance  under  tiie  new  sy<tein,  may  tile  or 
cause  to  be  hied  on  his  beh-lf  uiih  tlir  ilistrict  re-ri-^trar  a 
caveat  in  the  form  in  schedule  H  to  tliis  Act,  forbiddinti  the 
registration  of  any  jierson  as  transferee  or  owner  of.  or  of 
any  instrument  a'nVctinR  such  estate  or  interest,  or  unless 
such  instrument  be  expressed  to  be  subject  to  the  claim  of  the 
caveator.      I  ^  J  V'Aw.  \"11,  e.  i:;,  §  DiO. 

131.  Except  in  the  case  of  a  caveat  lodge.l  by  the  district 
registrar,  every  caveat  lodfied  afiauv-t   any  land,  mortfratre  or 
incumbrance  under  the  new  systeiu  .-h.ill  1m    deemed  to  liave 
lapsed  upon  the  expiration  of  fourteen  dny-  niter  notice  -Jiiven 
to  the   caveator   to  take  procecdinu-^  in  court   on   his  r'aveat, 
unle>s   before   the   expiration   of   the   said   i)eriod   of   fourteen 
(lav-  tlie   caveator  appears   before   the   court    or   ;i   judse,   or 
judire  in   ehambers,  and  fiives  such   undertakin-:  or  security 
or  lodges  siK'h  .-um  in  court  as  such  court  or  judge  may  con- 
sider sufhcM'nt  to  indemnify  eviry  p. tmih  ag;iin>t  any  damage 
that   may   be  sustaine(i   by   rea~ou   of   any  disi)osition  of   the 
property"  being  (h'layed.  or  i;iv,  >  >m(1i  security  or  lodge.s  such 
sum  in"  court  as  such  court  or  judge  may  consider  sufhcient 
to  .answer  the  costs  of  the  caveatee  in  >uch  proceedings  as 
may  be  taken  under  such  caveat;    but  then  and  in  such  case 
suc'h  court  or  judge  may  by  or.ler  direct  the  district   regis- 
trar to  delay  regi.>tering  any  dealing  with   the  land,   mort- 
gage or  incumbrance  for  a   further  period  to  be  specihed  in 
such  order,  or  may  direct  tlie  caveator  to  proceed  upon  his 
caveat  or  mav  make  such  other  order  as  may  be  just.     1  & 

2  Edw.  vii.  c.  4:5.  §  i;}i. 

132.  So  long  a-  anv  caveat  i)rohibitin-  the  transfer  or 
other  dciiling  with  a'nv  land,  mortgage  ir  incumbrance 
remains  in  force,  the  district  reiii^trar  shall  no'  regi-ter  any 
in>trum.nt  jiurporting  to  transfer,  mortgage  or  mcumoer  the 
land,    mortgage    or    ineumbrance    in    re<pect    to    which    such 
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caveat  i^  lodsotl,  unless  such  instrument  l)c  (•xpro^;sed  to  ho  sub- 
ject to  tlio  claim  of  the  caveator.     1  iV  J  Kdw.  \il,  c  I.',,  §  132. 

CAVEATS  <;enkually. 

133.  I'very  cav.'at  filed  with  the  (li--tnct  registrar  .shall 
state  the  name  ami  addition  of  the  jxTson  liy  whom  or  on 
whoM'  li.-li;df  the  .same  is  filed,  and,  e.xci'pt  in'  the  ea.se  of  a 
caveat  filed  hy  the  district  registrar,  shall  l;e  signed  hy  tlu' 
caveator,  his  attorney  or  agent,  and  shall  state  some  address 
or  plaee  within  the  I'rovinee  of  Manitoiia  at  which  notices 
and  j)roieediugs  relating  to  such  caveat  or  the  subject  matter 
thereof  may  be  sd-ved  and  the  nature  and  particulars  of  the 
title,  estate,  interest  or  lien  under  which  the  claim  is  marie, 
and  shall  !)(■  supiiorted  by  an  affidavit  or  statutory  decl.aration 
stating  that  in  the  belief  of  the  (h'ponent  the  [lerson  bv  whom 
or  on  w  hose  behalf  the  caveat  is  fi|, d  has  a  good  and  v.ajid  claim 
upon  the  land,  mortgage  or  incumbrance  intended  to  be  .•dt'ected 
by  the  same,  ;ind  that  the  caveat  is  not  filed  )or  the  i)urj)0se  of 
ilel.iyitig  or  embarni-ing  the  applicant  or  owner  oi  any  per.son 
claiming  through  him.  which  aflidinit  or  declaration  mav  be  in 
the  form  in  sclndule  K  hereto.  1  vV  2  lidw.  \1I  e  Hi' ^  \:U- 
(KtOM  7  iV-  S  Kdw.  VII,  c.  ->2.  §  .-,. 

'i'he  district  registrar  sh.all  not  file  any  caveat  whicii  does 
not  fully  meet  all  the  re(iuireinent  -  of  this  sl.ction.  i  lOOS)  T.t  s 
i:<lw.  \  II,  c.  ,52,  § .-,. 

134.  The  caveator  may.  by  notice  in  uritiim  to  the  dis- 
trict registrar,  withdraw  his  caveat  at  anv  time;  but  such 
withdrawal  shall  not  prejudice  the  power  "of  the  court  or  a 
judge  to  m;ike  an  order  as  to  payment  by  the  caveator  of  the 
costs  and  damages  of  the  caveatee  incurrcfl  prior  to  the 
receipt  by  the  caveatee  of  notice  in  writing  of  the  withdrawal 
of  .such  caveat.     1  v^-  2  Kdw.  VII,  c.  4.3,  §  131. 

135.  Any  ihtsoii,  other  than  the  district  n-gistnir  hling 
or  continuing  any  caveat  wrongfully  and  without  rea^'onable 
cau.se  shall  be  liable  to  make  compensation  to  any  jjcr-on  who 
may  have  sustam.d  damage  thereby;  and  such  comi)ensation 
m.ay  be  recovere.l  by  action  if  the  caveator  have  withdrawn 
such  caveat  and  no  pwceedings  shall  have  been  taken  by  the 
caveatee  as  lierein  pro/ided,  but,  if  proceedings  liave  been 
tak«-n  by  the  caveatee,  then  such  compensation  si,..,]!  be  de- 
cided by  the  court  or  judge  before  whom  proceedin'rs  have 
been  taken,      l.t  2  Kdw.  \  II.  c.  43,  §  Ki.',. 

136.  l-:v(ry  caveat,  except  a  caveat  filed  bv  the  ciistrict 
registrar,  shall  be  d(>eniod  fo  have  lapx-d  after  the  expiration 
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of  tlic  time  limited  l)y  the  preceding  sections  of  this  Act  n>5 
to  cavejits,  so  far  as  appliiahle  resi)eetiveiy,  unless  the  person 
by  whom  or  on  \vho»c  helialf  the  same  was  lodged  shall  within 
that  time  have  tiled  with  the  <iistriet  registrar  eviden(;e,  to 
his  sati>fa(tion.  of  proct-edings  having  lieen  taken  under  his 
caveat  as  prescribed  liy  this  Act.     1  \-  J  IMw.  VII,  e.  ■}:{,  §  130. 

137.  Notwithstanding  anything  in  this  Act  contained  a 
caveator  may  take  |)roceeding<  undi  r  his  cav<'at  at  any  time 
aftiT  the  expiration  of  the  time  limited  hy  the  pre(  i diriu; 
sections  for  so  doing,  provideil  he  siiall  do  so  and  furnish 
evidence  thereof  to  the  district  registrar  liefore  lie  >hall  have 
dispi)<((I  of  the  caveat  as  lai)sed.     1  iV:  2  lulw.  Nil,  c.  i'S,  §  137. 

138.  In  the  case  of  any  caveat  filed,  except  a  caveat  fil"d 
by  the  district  registrar,  the  ai)i)lieant  or  owner  may,  at  any 
time  before  the  caveator  has  taken  proceedings  thereunder, 
a])ply  to  the  court  or  a  judge,  or  a  judge  in  chamixrs,  on 
motion  calling  ujion  the  caveator  to  show  cause  why  .'-uch 
caveat  should  not  be  discharged;  and  upon  the  hearing  of 
<uch  motion  the  said  court  or  judjje  may  make  such  order 
in  the  premise-^,  anil  as  to  costs,  as  to  such  court  or  judge 
may  seem  just.     1  i\:  2  VaIw  .  \  11.  c.  43.  §  13S. 

139.  In  every  ca-e  in  which  a  caveat  has  been  disposed 
of,  the  district  registrar  may  at  once  proceed  as  if  no  caveat 
hail  be'cn  fileel,  unU'ss  in  the  me'antime'  hi'  .'^hall  h:ive  been 
seTved  with  an  ordiT  of  the-  court  or  of  a  juelge  staying  such 
I)roceeHiings.     1  A:  2  Kdw.  VII.  c.  43.  §  13!t. 

140.  Alter  a  e-ave;it  shall  have  lap-ed  e)r  been  withdrawn 
or  di-cliarged,  it  shall  not  be  lawful,  exce'j)t  as  licriin  men- 
tioned, for  the  same  pe'r.-oti  or  for  anyone  on  his  behalf  to 
lodge  a  furtheT  e-avevat  or  file  a  certificate  of  lis  ijcitikns  in 
respect  of  any  i^ocee'ding  in  court  in  relation  to  the  same 
matter;  but  nothing  here'in  contaiiu'el  shall  i)rejudice  the 
right  of  the'  eli^trict  re'gistnir  to  enter  any  e';ivcat  under  the 
powers  vested  in  him  by  this  Act;  and  a  juelge  ni:iy.  if  he 
thiidis  proper,  tipon  aiiplication  made  to  him  for  that  purpo-e 
.•iiid  upon  such  te  rnis  as  to  co^ts  or  othe-rwise  as  he  may  con- 
siehr  ju>t,  order  that  a  new  e'aveiit  be  filed;  anel  .-^uch  order 
shall  tix  a  time  within  which  the  caveator  mu-t  pioce'e-d  upon 
such  cave'at.     1  cS:  2  lOdw.  \1I,  c.  43,  §  IK' 

141.  In  tlio  c;\<o  nf  a  caveat  filed  by  the  eli'^trict  registrar, 
the'  ai»plicant  or  owner  may  a])ply  to  the  court  or  a  judge,  on 
notice  of  motion  to  be  served  ujion  the'  jjcrson  on  whose  be- 
half such  caveat  has  been  filed,  for  an  order  that  such  caveat 
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sliouM  \>r  uitlidrawii  or  I'ischiirftcd;  and.  in  ca.-c  the  porson 
on  wlio-c  hi'lialf  >uch  caveat  has  hccii  tiled  is  an  infant, 
lunatic,  or  person  of  iui>onnd  mind,  without  ^cuanhan  or 
committee,  the  said  court  or  judj?e  may  by  an  ex  inirtc  order 
direct  that  su^h  notice  of  motion  \)o  ,servod  on  the  oflicial 
guardian  of  the  court  or  some  other  person  to  In-  named 
therein,  and  may  impose  upon  the  ai)[)ii(ant  such  terms  as 
to  llie  co^ts  of  such  guardian  or  other  person  appointed  hy 
fiudi  order  as  may  seem  just:  and  upon  -udi  motion  such 
court  or  judn<'  m;iy  maive  suc!i  ordei  in  ihc  p!(inises,  either 
as  to  dismissing  such  motion,  discharging  or  withdrawing 
such  caveat  or  directing  any  of  the  i)arties  to  conunence  pro- 
ceedings, as  to  the  said  court  or  judge  mav  xcm  ju-t  and 
proper.     1  i\:  2  Kdw.  VII.  c.  -1;^.  §  1 11. 

142.  At  :iiiy  time  lulurc  the  i\|iiration  of  the  Imic  limited 
for  proceeiHng  upon  a  caveat,  upon  api)iication  on  iulialf  of 
tiie  caveator  after  notice  to  the  eaveatee.  tlie  court  or  a  judge 
thereof,  for  sutiicient  cau>e  >liown  and  subject  to  .-uci'  eondi- 
tions  as  may  seem  proper,  may  ext'iid  tlie  time  for  procecvhiig 
under  sudi  caveat  for  a  further  p'.Tiod  to  l)e  specifieij  in  ijic 
ord'T  made  upon  <uch  application,  which  order  shall  forthwith 
be  lil.  il  in  tlir  land  titles  olhce.      1  it  2  Ivhv.  \'II.  e.  4:5,  §  1 12. 

143.  Hi  iji-lration  hy  way  of  c;ivc;it,  wlietlier  1  ly  the  di-trict 
registrar  or  by  any  caveator,  shall  have  the  same  elTect  as 
to  jiriority  as  the  registration  of  any  in-trument  under  this 
Act;  :hh|  the  district  rei;i<trar  may  in  his  discretion  allow 
the  withdrawal  of  .-ucli  caveat  at  a.iy  time  and  the  registra- 
tion, in  lieu  thereof,  of  tiie  instrument  under  which  the  person 
on  whose  behalf  such  caveat  was  lodged  claims  ]n:<  title  or 
intere-t.  provided  <uch  in-trument  is  .an  instrument  th.it  may 
be  regi-tered  under  this  Act;  and.  if  the  withdrawal  of  such 
caveat  and  the  registration  of  such  instrunimt  i)e  simultaneous, 
the  same  i)riority  shall  lie  preserved  to  all  rights  under  the 
instrument  a-  the  >ame  rights  were  entitled  to  under  the 
caveat.     1  ^  2  lldw.  \II,  c.  41?,  §  1  V.]. 

144.  A  caveator  m.ay  take  jiroceeding-  ])rescrilie,l  under 
S(  hedule  L  hereto  or  .-iich  otlier  jiroct cdings  in  court  as  lie 
may  desire  to  est.ibji-h  his  claim  under  his  caveat  1  &  2 
Edw.  YU.  e   4.S,  §  111. 

145.  Any  ptr-on  claiming  any  est  a  1 1-  or  int.- rest  in  land, 
mortgage  or  incimibrance  subject  to  or  under  tlie  new  .sy.stcm 
may,  in  lieu  of  or  after  filing  a  caveat,  proceed  l)y  way  of 
statement  of  claim,  and  may  file  with   th.-  district   regi-trar 
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a  rortificaff  of  li.i  pt'n<h'n.i  or  other  |>ni|iir  rvidcncc  of  such 
prociediiiKs.     1  iV  2  Kdw.  VII,  v.  A6,  §  14."). 


ASSURANCE    FUND. 


!    under 

t  as  111' 

1  &  2 


146.   Any   person   sustaininp;  loss  or  damaRO   throiij'! 


omission,  mistake  or  misfeasance  of  the  district   re"istrar  i 


under  this  Act, 


1   anv 


II 


and 


any  person 


tlie  execution  of  his  dutie 

deprived  of  any  land,  niortiiane  or  incumbrance  or  of  any 
estate  or  interest  tlierein  through  the  l)rin;:inj;  of  the  same 
under  the  new  system  or  \>\  tlie  registration  of  anv  other 
per-iin  a-  owner  of  such  l.ind.  mortfiane  or  incumi)rance,  or 
liy  any  ermr.  omi-^^ion  or  nii~dr>cription  in  any  certificate  of 
title,  and  s\li()  l.y  thr  ii:,)visions  of  this  Act  is  harrea  or  in  any 
way  precluded  irorn  l.rin<iiti«  an  .action  for  the  recovery  of 
such  land,  mortiiai^e  or  imunilirance  or  interest  therein,  "may 
hrin-;  ;in  .action  ;inain>t  tiie  di-;tri.t  iv^ixrar  of  the  district 
in  which  the  land  i-<  .-ituate  for  the  recovery  of  damages.  If 
swell  action  he  for  tla  ncovery  of  los.s  or  damaKO  arisinj-;  only 
throufih  an  omis-ion,  mistake  or  misfeasance  of  the  district 
registrar  in  the  performance  of  his  duties  under  this  Act 
then  .<ucli  district  rejii^tr.ar  >hall  !)(>  the  >ole  def<aidant  in 
such  actioti:  hut,  if  sucli  action  he  hrought  for  loss  or  damage 
arising  only  from  the  fraud  or  wrongful  act  of  some  person 
other  than  the  district  registrar,  or  arising  jointly  through 
the  fraud  or  wrongful  act  of  sucii  other  person  and"  the  omis- 
sion, mistake  or  misfea.sance  of  tlie  district  registrar,  then 
.such  action  shall  he  brought  against  hotli  the  district  registrar 
and  such  othiT  per>on.  In  all  such  actions  where  there 
is  a  (iefend.int  other  than  the  district  registnir,  and  damages 
sh.all  have  heen  recovered  and  the  court  shall  lind  that  .^ome 
(Iefend.int  or  defendants  other  than  the  district  registrar 
is  lialile  for  the  loss  so  sustained  or  ought  to  pay  the  .same, 
final  judgment  shall  not  he  entered  against  the  district  registrar 
until  a  judge  of  the  court  in  which  such  action  was  brought 
shall  have  made  an  order  declaring  that  such  judgment  is  not 
and  cannot  he  satisfied  in  whole  or  in  p.irt  out  of  the  goods 
or  lands  of  such  other  defendant  or  defendants  so  found  liable 
a.s  aforesaid,  and  that  the  amount  of  such  judgment  in  whole  or 
as  to  such  part  thereof  as  remains  unsatisfied,  together  with 
costs,  should  be  a  judgment  against  the  district  registrar 
defendant,  and  judgment  may  thereuiion  be  entered  against 
the  district   ri.fi-isir..r-    ...i.i   m,,,,..   ., ^,.,.,*   „c  »i , »    ,f 

puch  judgment  the  i)rovincial  treas'urer  shall  lie  entitled  to 
an  assignment  thereof  as  against  any  other  such  defendant  or 
defendants  so  liable  as  aforesaid.     The  expn>ssion   "district 


i 


<:>.: 


CANADIAN  •lOHm.XS  SYSTEM 


rejii.-tr.ir"  wlim'  it  occurs  in  the  second,  fifteenth,  sixteenth, 
twentieth  ami  tweiity-seeond  lines  of  tiiis  section  siiaii  inclu(i(; 
the  district  reiii-tfai-  ami  aiiv  dei)Ut y  ofliciai  or  clerk  in  liis  otlice. 
1  .^  _'  IMw.  \i:.  c    \:\.  §  ll"(i. 

147.  No  action  shall  he  hroiifiht  against  a  district  registrar 
>ind<r  ft'.:-  last  jire'cdinsi  section  unless  noiicc  of  such 
action  and  of  the  cause  then  of  shall  he  serv((l  uj-on  such 
district  refiistrar  and  the  attorney  penoral  at  ha-t  one 
calendar   month    liei'oic    the    eonimenccinent    of    such    action. 

1  iV  ■_'  iMw.  VII,  e.  i;;,  ii  I  17. 

148.  I'he  i)roviiicial  Ina-urer  shall  pay  the  aniouiil  of 
any  jud}:inent  r(  coven  d  ajrtun^t  a  district  registrar  out  of 
the  assiu' mce  fund  i)r(nided  for  iiy  this  Act.  and,  if  there 
shall  not  he  suflicient  funds  at  the  credit  of  the  assurance 
fund  to  satisfy  the  judjiment.  then  the  amourt  then  of  shall 
be   satisfied   out   of  the  puhli  ■  funds  of  tha  province.     I    iV: 

2  Edw.  \ii,  e.  i;;,  §  lis. 

149.  .\ll  actions  against  a  district  registrar  shall  lie  hrought 
against  liini  hy  name  of  office,  and  shall  not  ahate  or  lie  in 
anv  wav  .alTected  iiv  un>'  \;\^  mev  occnriing  in  the  said  ofliee 
orhy  change  of  oflieer.   "  1  tV  J  iVlw.  VII,  e.  4H,  §  U'.). 

150.  Xo  action  for  recov(  ry  of  <laniages  under  this  Avx 
sliall  lie  ur  he  su.-tain((l  against  a  district  registrar,  or  against 
the  iM'ivon  liy  who.-e  fraud.  «rior,  omission,  misrejiresentation. 
misdescription  or  wrongful  act  the  jierson  entitled  to  tlu- 
land  or  some  estate  or  interest  thenin  lias  lieen  (h prived 
tlienof,  unless  such  tiction  lie  commenced  within  the  jxriod 
of  ten  ye.ars  from  the  d;ite  of  such  deprivation: 

Provided,  neverth(ie-s,  that  any  iier-on  being  at  the  time 
of  siu'h  deprivation  under  the  disjiliility  of  infancy  or  un- 
soundness of  mind  shall  bring  such  action  within  live  years 
from  the  (hite  on  which  such  disal'ilily  shall  have  ceased, 
or  within  fen  ye.ars  fiom  the  date  of  such  depri\ation,  whicli- 
ever  sliall  i)e  the  later  date.     1  tV  2  IMw.  VII,  c.  43,  §  \r,(). 

151.  A  district  registrar  shall  not  under  any  eircum-lances 
be  liable  for  compensation  for  any  loss,  damage  or  depriv.ation 
occasioned  by  the  breach  by  a  ngi-tend  owner  of  any  trust, 
whether  express,  imjilied  or  constructive.  1  i\:  2  Edw.  Vil, 
0. -1.3.  §  ir.i. 

152.  In  any  case  where  it  appears  that  a  district  registrar 
is  cle.irly  li.tbh-  for  .any  loss  or  dam.age  (u  any  per-on  uiui;  r 
any  of  the  j)iovisions  of  this  Act,  and  where  it  appears  that 
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tho  claim  for  ]o«  or  (i:im:ia;('  is  a  fair  and  roa-^onahlc  one,  the 
l)roviiicial  treasurer  iniy,  withoat  an  action  l)ein,i;  lirst  iirouslit, 
pay  the  amount  of  any  sueli  claim: 

Provided  that  no  such  claim  shall  l>e  paid,  uiile-<  :iiid  until 
the  provin.ial  treasurer  shall  he  authorized  to  do  so  hy  the 
rejiorts,  advi4n.i  such  paymMit,  of  the  attorney  fieiieral,  tiie 
re^'istrar  general  and  the  district  registrar  of  the  district 
in  which  the  land  which  is  the  suhject  of  suc!i  cl.iiin  lies  or 
is  ref^istered  under  tho  new  system.  1  iV  2  Kdw.  \II,  c.  -l^i, 
§152. 

153.  It  shall  in  all  cases  he  a  har  to  the  luinirinK  of  any 
action  ajrainst  :i  di-trict  reyiistrar  that  tlu'  plaintiff  in  such 
action  or  the  pi  r-oii  through  or  uiid.r  wlmin  he  claims  was 
served  under  the  imivisions  of  thi>  Act  witli  notice  or,  not 
heint;  -ervid  with  notice,  Icid  knowledfje  that  the  (listrict 
rejiistrar  was  about  to  i)rinK  the  land  in  respect  of  wliicli  the 
action  is  hrou.tjht  under  this  Act,  or  was  ahout  to  coininit  the 
act  throui;h  wiiich  the  plaintill  claims  to  have  iiren  d;imniiied, 
1  \2  Kdw.  V'I,c.  4:5,  §  l.-):5. 

154.  I'pon  the  lir-t  hrinjiitiK  nf  land  uiidrr  thr  new  sys- 
tem there  shall  he  paid  one-tenth  of  oiu'  per  c(iit.  in  ca>e  ot 
an  original  firantre  where  no  transaction  or  in-trunient 
atTectiii!:  tlie  1  iiid  has  heen  resistered  except  mortjiafies  or 
leases,  hut  in  other  cases  one-(iuarter  of  oin'  ])( r  cent,  of 
the  value  thereof.     1  it  2  Kdw.  VII,  c.  i:5,  §  h")l. 

155.  All  -mn-  of  mmiey  received  as  in  the  la-t  I'lvcrditiK 
^ecti(>ll   mniliiiiifcl   -h:il!   he   paid    to   the   i)f(ivincial    treasurer. 

((»)  The  said  fimd  shall  h(>  held  hy  the  ])rovincial  treas- 
urer as  trust  moneys  and  may  he  investe<l  from  time  to  time 
•n  such  securities  as  other  trust  fimds  of  the  province  inay 
be  invested  in,  or  m;iy  he  utilized  hy  discretion  of  the  Lieu- 
tenant (lovernor  in  (oimcil  for  tho  erection  of  huildiiifis  to 
be  aseil  as  land  titles  odices. 

(b)  The  provincial  treasurer  shall  credit  the  fuml  in 
each  year  with  interest  at  such  rate  as  may  from  time  to  time 
Ik>  directed  hy  the  Lieutenant  Covernor  in  Coimcil. 

(r)  When  the  said  fund  shall  have  reached  the  sinn  of 
seventy-five  thousand  dollars  any  sums  in  excess  of  saidamaunt 
may  hy  direction  of  the  Lieutenant  Covernor  in  Council 
from  time  to  lim(>  he  transferred  to  and  form  part  of  the 
consolidated   reveinie    fimd    of    tin'  iiroviiice.      1     ^    2    IMw. 

VH,  c.  i:>,  §  1.-).-,. 
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156.  No  petition,  order,  aiiidavit,  ccrtiticato,  rop;istratioii 
or  other  jiroeeediiiK  under  this  Act  shall  he  invalid  by  reason 
of  any  iiiforni.-ility  or  technical  irrefiularity  therein  or  of  an> 
mistake  not  affeclinK  the  substantial  justice  of  the  nroced- 
inR.     1  i^-  J  i;d\\.  \1J,  c.  4:5,  §  ],■)(]. 

157.  Every  covenant  and  power  declared  to  be  implied  ni 
any  instrument  by  virtue  of  this  Act  may  be  negativeti  or 
modifii  1  by  express  declaration  in  the  instrument  or  indorsed 
thereon;  and,  in  any  action  for  a  sui)i)o>ed  breach  of  any 
>uch  covenant,  the  covenant  ailejied  to  be  broken  may  be  sc't 
fortii.  ;ind  if  .-hall  be  lawful  to  .'dleKe  that  the  party"  apiinst 
wliom  such  action  is  brought  did  so  covenant,  precisely  in 
the  same  manner,  as  if  such  covenant  had  been  expressed  in 
worfis  in  such  nn  inorandum  fif  transfer  or  other  instrument, 
any  law  or  i)raclice  to  the  contrary  notwithstanding:  and 
every  such  implied  covenant  shall  have  the  s;ime  force  .'uul 
elTect  ami  be  enforced  in  the  same  manner  as  if  it  had  l>een 
set  out  at  length  in  such  instrument;  and,  where  anv  memo- 
randum of  transfer  or  other  instrument  in  accordance  with 
the  provisions  of  this  Act  is  executed  by  more  parties  than 
one,  such  covenants  as  are  i)y  this  .\ct  to  be  implied  in  in- 
struments of  a  like  nature  shall  be  construed  to  be  several 
and  not  to  bind  the  jiarties  jointly.      1   iV  2  l-ldv.-    \'II    c     1,'^ 

j  l.'.T. 

158.  An_\  i)er~on  m;iy  utider  power  of  attorney  authorize 
any  other  per.-on  to  act  for  him  in  ri-[)ect  of  the'tran-fer  or 
otlier  dealing  witii  any  land,  mortgage  or  incumbrance.  Xo 
I)Ower  of  attorney  shall  be  deemed  rexokeil  by  act  of  the 
I)arty  or  l)y  <leath  until  a  re\ocation  thereof  slu'dl  have  been 
registered  with,  or  notice  of  de.ath  givn  or  liecome  known  to, 
the  district  registrar  with  whom  tlie  j)ower  of  attoriu  v  or 
any  certifieej  co[)y  thereof  is  registered.     1  iV:  2  Kdw  \'II   (■    13 

5  i")S.  ■  ■     ' 

159.  The  owner  of  .any  land  or  .any  Jea.M',  mortgage  or  in- 
cumbrance shall,  on  the  .application  of  any  iieiieficiarv  or 
per-()n  int<'rested  therein,  be  bound  to  allow  his  n.ami'  to  be 
used  by  such  beneficiary  or  person  in  any  action,  suit  or  pro- 
ceeding which  may  be  nec«'.s.sary  or  i)roper  to  liring  (ir  iti-ii- 
tute  in  the  name  of  such  owner  concerning  such  land,  lease. 
mort.g.age  or  incunibr;ince.  or  for  the  protection  or  benefit  of 
tl:<'  title  vested  in  such  owner  or  of  the  interest  of  ;uiv  such 
Lenericiary    or   other   per-^ou;     but,    nevertheless,    sued    owner 
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-liiiU  in  anv  ca-t 
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lii'iii' 


ill-  ciiiilldi  to  lie  iiKlcn.nitlcil  in  likf  mannc 
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,\c-2  K(l\v.  Vn.  r.  VA.  §  la'.t. 


160.   In  any  act 

mil.    inort";a;:c    or    i 


ion.  suit  or  other  proceeding  alTecting  any 
ncunihrance    under   the    new    system,    or 


aii.v    I 

to  sucli  a( 


-tate   or   interest    therein,   any    per-on   who   is   a   ])art.v 
tion.  >uit  or  other  procee<Iins  may  give  in  (  videnci 


tlier   in>tni- 


anv   transfer,   mortRage.    iiKaimlirance.    lea-e  or   o 

mi'nt    atTei'tiiiK   the   title   to   such    land.    >'state   or    interest    m 


te.    although    ti 


ili-pu 
cei'titicate  o 


line   mav 


not    he   referred    to   in    the 


f  till 


e,   or  mav  have   been  catua 


•lied 


1)V  the  district 


ivgi 


-trar.      1  i^  1'  I'.dw.  VII.  c.  4:5.  §  U,  ), 


161.   Mverv 


copy 


if   a   certificate  oi    title  i 


;~ue(I  under  lhi> 


am 
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thi^ 
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out    proof  lit    the 
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1    witli    the    same    effect 
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1  ,V-  2  Kilw.  \11.  c.  4;{.  i5  1«>1. 
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F.dw.  Ml.  c.  4:5.  §  I(V. 

163.  In  case  any  jKr^on 
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164.  Ill  ca^i'  any  in  ivou  whu,  it  noi  uiuKt  di-aliility,  iiii;;ln 
h:i\f  mado  any  application,  pivcn  any  consent,  or  done  any 
act,  or  Ix'cn  a  party  to  any  procc('diii}>;  under  this  Act.  is  a 
minor  or  a  i)er>oii  ot"  iin-oiind  mind,  the  fiuardian  of  tlie  minor 
or  committee  of  the  estate  of  siii'h  ])iT>on  of  un^oun(l  mind 
may  make  >uch  ai)piication,  ^ivc  siich  consent,  do  sucli  act, 
an(i  lie  a  i)arty  to  such  i)roceedinjis  as  -uch  lur-on  mi^ht, 
if  free  from  disability,  have  made,  tiiven,  done  or  iieen  party 
to,  and  shall  otherwise  represent  -nvli  jierson  for  th(>  purposes 
of  this  .\ct.  If  the  minor  have  no  KH-'irdian,  or  the  person 
of  unsound  mind  no  luinmittee  of  his  estate,  or  persons  yit 
unliorn  are  interoted,  the  oliiciai  iiuardian  <iil  litim,  or  such 
other  jierson  as  may  lie  api)ointe<l  for  thai  purpo>e  liy  the  dis- 
trict re^i-tiar.  may  act  with  like  power  for  >U(h  minor,  p(  rM)n 
of  unsound  mind  or  |)er>on  yet  unliorn,  antl  any  noti;'es  oi 
proceediuKs  which  may  he  required  by  the  district  registrar 
to  he  s(>rved  on  a  jjcrson  under  any  such  disahility  may  he 
ser\rd  on  the  y;uardian  or  ])er.~on  so  app()inted  hy  the  district 
registrar  for  such  ])erson  under  disahility;  and  such  service 
shall  he  considered  as  good  service  and  as  effectual  and  hinding 
upon  such  iier.-on  uinlii'  ili^ahiiity  as  if  ])er>on!dly  effected 
upon  him  while  undi  r  no  disahilii\-.  1  i*j  2  VAw.  \"II,  c  13, 
§lt)l. 

PEN.\LTn:s. 

165.  If  any  person  wilfully  make  any  false  statement  or 
declaratiim  in  any  d(>aling  in  Land  under  this  Act,  or  suppress 
or  conceal,  to  assist  or  join  in,  or  he  privy  to  the  suppressing, 
withholding  or  concealing  from  the  di>trict  registrar  of  any 
materi.tl  document,  fact  or  matter  of  information,  or  wilfully 
make  any  false  dcclar.ation  required  under  the  authority  or 
made  in  pursuanc(>  of  this  .\et,  or  if  .any  per.-on  fraudulently 
procure  or  he  privy  to  the  fraudulent  i)rocurement  of  any 
certilicale  of  title  or  in-trument  or  of  any  entry  in  the  regis- 
ter, or  of  any  erasure  or  altenition  of  any  entry  in  the  regi.s- 
tcr,  or  if  upon  requisition  m.-ide  hy  the  district  registrar  any 
person  refuse  or  wilfully  neglect  to  iiroduce  an.y  instrument 
or  to  .lUow  the  .-aine  to  he  inspected,  or  refuse  or'wilfiillv  neg- 
lect to  give  .any  inf(jrmation  or  explanation  which  he  is  hy 
this  Act  rec|uired  to  give,  or  knowingly  mislead  or  deceive  any 
per-on  hereinhefore  authorized  to  retpiire  explanation  or  in- 
formation in  respect  to  any  land,  or  the  title  to  any  land,  in 
respect  to  which  any  dealing  or  transmission  is  pro|;o>ed  to 
be  registered,  or  he  a  p.arty  to,  or  privy  to  any  fraudulent  act 
wh.'itever  in  .-iny  matt'v  connected  with  the  \voiking  of  this 
Act,  such  per.son  shall  for  each  such  offence  be  liable  to  ft 
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pinalty  of  not  less  tliun  iiftv  dollars,  ucr  more  tlian  {\«-  liundrod 
dollars,  and  in  default  of'payment,  to  imprisonment  for  not 
less  than  one  inoiitli,  nor  uwvc  than  six  niontlis.  1  &  2  I'.dw. 
VII,  e.  4:i,  §  Km. 

166.  .\1!  proHcutioiis  for  penalties  under  this  Aet  may 
tje  hroujiht  liefore  a  jiolife  ina}ii.-t rate,  or  any  two  justices  of 
the  peaci\  and  all  [)enaltirs  when  eoUceted  .-hall  he  paid  over 
to  Mic  provincial  tn  a-urn-.      1  ^V  _'  I'.dw.  \"11.  e.  43,  §  106. 


SCHEDULKS. 

■{"he  foHowiiij,'  are  the  schedules  referred  to  in  this  .\rt : 
rr-cnEDiLK  A. — (Sectioji  CO.) 

CKliriKU  ATK    OF    TITLK. 

A.    H.,  of  is  now  seized  of  an  estate   i^tate   nature 

of  estate),  suhject  to  sueh  incuinliraiiees,  liens  and  interests 
as  are  notified  liy  nieniorandiini  underwritten  {or  indorsed  here- 
on), in  that  piece  or  parcel  of  land  known  or  described  a.s  follows: 

In  witni'.-s  whereof  I  have  hcrrunto  .-i^ned  my  name  and 
affixed  my  .--eal  this  day  of 

Distrirt   Hi.ui-trar  for 
Sifined  in  tlie  pre  -enci-  of 

1   i*^-  J  i:dw.  VU.  <■.  43,  Sch.  A. 


Scm KM.1-.  \i.—(S':ctiun  78.) 

Mi'.MOUANDVM    "I      VHXSSVV.U. 

1,  A.  I}.,  of  ,  heini;  registered  owner  of  an  r-tatc  (state 

'he  nature  of  estate),  subject,   however,  to  sueh  incumbrances, 
liens  and  interests  as  are  notified  by  memorandum  underwritten 
or  indorsed  hereon),  in  all  that  land  tle-cribed  as  follows: 

do  hereby,  in  consideration  (,f  the  sum  of  S  ,  paid  to  me  by 

E.  E.,  of  ,  the  receiiit  of  which  sum  I  hereby  acknow- 

ledge, transfer  to  the  said  E.  E.  all  my  estate  and  interest  in  the 
said  jMcce  of  land.  {When  a  less  c-^tatc.  then  describe  such  less 
estate.) 

In  witnes.s  whereof  I  liave  iienunto  signed  my  name  this 

day  of 
Slipped  in  presenco  nf 

1  .i-  2  Edw.  VII,  c    43,  Sch.  B. 
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Si  ni;i)i  r.i;  ( '. — (Section  U-L) 

.MIMOKANDIM    OK    LEASE. 

I,    A.    15..    (if  .    ticing   rcRistiTcd   as  owner,   subject 

however,  to  sudi  iiuiiinbriiiices,  liens  and  interests  as  are  notified 
hy  nnenioraiiduin  underwritten  (or  indorsed  iieroon).  of  that 

land  dc~iTili.'<l  as  full()\v<: 

flo   henl'V    lease    to  K.   I".,  of  .  .all  the  said  land,  to  he 

lield  iiy  liini,  the  said  K.  I"..  a>  tenant  for  the  space  of  years 

from  iliirt  ,-<(iih'  the  dote  and  t(_rni)  at  the  yearly  rental  of 
dollars,  payable  (litre  insert  tirnis  of  jiiii/nient  of  rent),  subject  to 
the  covenants  and  powers  implied   (olso  set  forth  ani/  sjueiid 
eoiemuttf:  tir  modijicotinns  af  iinpHe'l  covenants). 

In  witnos  whereof  I  have  hereunto  signed  my  name  this 
day  of 

Signed  in  i)n'>ence  of 

1  &  2  Kdw.  \-II.  e.    \:i  Sch.  (". 


SriiiDii.E  D. — (Section  !)',h) 

Mi:Miili.\NlirM    (IF    MOIililACV:. 

r.    A.    I?.,  (if  .    being  registered    as    owner    of    (here 

sliiti  iioturt  iif  tsliiti  (ir  (liscnl)e  noirtijiuji  as  cusi  intiij  ri'jiure). 
subject,  liowevta',  to  such  iniMimbrances.  lien^  and  interests  as 
are  notifieil  by  memorandum  underwritten  («/' indorsed  hereon), 
ill  that  piec(>  i(f  land  deM-ribid  as  follows: 

in  consideration  of  the  >um  of  doll.irs  lent  lo  me  by  K.  I'., 

of  ,  the  receijjt  of  which  >uui  I  do  hereli>-  acknowledge. 

cov(  nant  with  the  said  K.  I". : 

First.  That  I  will  jiay  to  him,   the  said  I!.    1'.,   the  abo\-e 
sum  of  dollars  on  tlie  day  of 

Second.  That  I  will  pay  interest  on  the  said  sum  at  the  rate 
of  iin  the  dollar  in  the  year  by  ('(pial  payments  on  the 

(\ii\  of  ,  and  (III  tlie  day  of  ,  in  e\('r\' 

year. 

Tliird.   [Here  sit  ftirtli  s/xriol  eoriiiants.  if  nny.) 
And,  for  the  better  securing  to  the  said  K.  F.  the  repayment 
in  manner  aforesaid  of  the  principal  sum  and  interest,  I  hereby 
mortgage  to  the  said  I^:.  F.  my  estate  and  intere><t  in  the  lanll 
aiiove  d(>scribed  (ar  the  said  mortgagei. 

In  witness  whereof  I  haxc  hereuntd  -igned  m\-  name  thi> 

day  of 
Signed  by  the  above-named 
A,  15.  in  pre.^eiii  r  dl 

1  A  2  IMu.  \11    r.   i;;.  Sch.  D. 
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Scin.Dri.i:  E. — (Sirti 


U'J.) 


MI'.Molf  \Nl)t  M    OF    1N(  IMIiHANTfc. 


1.  A.  IV,  of 


bfiiiR  rrpistf'red  as  owner  of  an  estate 


(.^tatc  tiatitn-  <if  ct<t(ilf),  subject,  however,  to  such  iiicumhrance; 
liens  .-ind  interests  as  are  notiiled  hy  nienioran(hini  underwritten 

iiir  iii(lor>ed  hereon),  in  th:it  hmd  de^criiied  as  follows; 


1). 


an(i  desirii'i;  to  n 


■nd 


er   .  .le  sa 


i.l  1; 


UKl  a\'.ii 


of 


-eetinnp;  to  and  lor 


henetit     of    ( '.     1). 


lahle   for  the  ])Urpo<c 


tlr 


{sum  of  Tnoridj,  annnityor  rod  charge)  hereinafter  mentioned,  do 
hereby  incumber  the  -.'id  land  for  the  benefit  of  the  said  ('.  D. 
with   the   In;////,  luitnniii  or  nut  cJiiinjc)   of  dollars,   to  l)e 

raised  and  paid  at  the  times  and  in  the  manner  following',  tliat 
is  to  sav: 


In  witness  wiicrei 

d;iy  of 
.■^itrned  in  pi'e--eiic( 


I  h 


i\'e  here-nito  -innecl  m\    name  this 


1  c\:  2  Edw.  VII. 


\:\.  S( 


?i  iiF.nri,!:  F. — {Section    /"/.i 

rUANSI  Kli    111     I.I.A.--I;.    M()IiT(;.\<IK    OH    IN(  TM  HIiAN(  K. 

I,    .\.    H.,    (if  ,   liein^i  M'fiist'Ted    owner   o^  a 

numbered  .  affectiiifr  the  foUowinii  land  ,  -ubjeei  to 

>ucli  in"umiirance-,  lien-  aiid  interests  as  are  herein  i-et'erri  d  to, 
in  consideration  of  the  >um  of  paid  'o  me  liy  ( ',   I).,  of 

,  do  liereliy  transfer  to  the  >aid  t '.  D,.  the  said  ilea.-e, 
mort}zaf:e  nr  incumbrance),  top;<'tlier  wit'  all  my  riirht-.  powers, 
title  and  interest  therein. 

In  witness  whereof  I  h:i\e  hei'eunto  -ijiued  m\-  name  this 

day  of 
Sifined  in  tiie  ijre.-ence  of 

(1911)   1   Geo.  V,  c.  49,   §  S. 


Sciirmi.K  (!. — (Section  127.) 

t  AVKAT  rdlilUDDlNC  TiiK  LANO  TO  UK  HUOfCIIT  I  NDKH    IIIK  NKW 

>YSTKM. 

To  tlie  I")i>trict  l{eiii-trar  for  : 

Take  notice  tiiat  1  (nisirt  r«i)nc  mul  mldit ><■>))  claim  (particu- 
larize the  e!<tiiic  or  interctit  claimed)  in  the  land  described  as 
in  tlu'  ai)plication  of  :    aiid  I  forbid  the  brinfiinji  of  such 

land  under  77/c  AV/;/ /V(*/;(//.v  .1<^     1  appoint  a-tlu'  place 

at  which  notices  and  proceedings  relating  hereto  may  be  -erved. 

Dated  thi-  d;iv  of  .   li' 

1   \-   J   Edw.    \I1.  e.    in,  Sell.   <i. 
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ScilKDlLK    n. —  iSiVlioil    !■>(>.) 
( WK.VT    KOUUIDDING    HKCilSTIlATION. 

To  the  DistrCt  Hr)ristr:ir 'or 

Tiiki-  notice  tliat  I  (insert  mime  and  aibUtion)  c  aim  i specify 
the  estate  or  intarst  elainied)  in  (descriltc  liind),  .standing  in  tlic 
ropistcr  in  tin-  name  of  ;  ai.d  I  forliid  the  rcpstration  of 

any  pcr-ou  or  transfcrco  or  owner  of,  or  of  any  iii^tiument 
afl'ectint:  the  said  estate  or  interest,  unless  sucli  in-trunienl  Ijc 
expressed  to  l)e  sulijeet  to  my  claim.     I  api)()int  as  the 

phice  at  wliicii  notices  and  jjroceedinjis  relating  hereto  may  l>e 
<erved. 

Dated  this  (lav  of  ,19     . 

■     1  A:  2  Kdw.  VII,  c.    i:i,  Sch.  H. 


SciiKDii.F.  K. — (Section  hi.i.) 

AFFIDAVIT    IN    .sri'I'OHT    OF    (  AVKAT. 

1.  A.  I).,  makeoatli  and  say  (or  solt  niiily  declare)  as  follows: 

(1)  I  am  the  within  named  civeator. 

(2)  I  Ix'lieve  that  I  have  a  pood  and  valid  claim  upon  the 
said  land  (mortfiape  or  incumbrance),  and  I  say  that  this  caveat 
is  not  heinp  filed  for  the  purpose  of  delayinfi  or  emliarrassinf^ 
any  per>on  interested  in  or  proiio-inp:  to  deal  tin  nwith. 

Sworn  beibre  mo,  etc. 

1  it  2  Kd'.v.  VII,  c.    t:5,  ,<,h.   K. 


Schedule  '[..—{Section  i.;.}.) 

lilLES    AN'D    IU:(;ri,.\Tll)X.S    FOK    I'KOCKDrUF,    IN    THE    MATTKIt    OF 

fAVE.VT.S. 

1.  The  caveator,  for  the  purjiose  of  establishinR  his  claim, 
may  take  proceed inps  by  way  of  petition  to  the  court.  Such 
petition  shall  be  filed  with  the  prothonotary.  and  shall  contain, 
as  concisely  as  may  be.  a  .statement  of  the  material  facts  on 
which  the  caveator  relies.  Such  statement  shall  hv  divided 
into  par.acrraiths,  numbered  consecutively,  each  i)ara,s^raph 
containing  as  nearly  a.~  may  be  a  se])arate  and  distinct  allegation, 
and  .shall  .stale  speciiically  what  estate,  interest  or  charjie  the 
caveator  claims,  and  the  court  or  a  judge  thereof  shall,  upon  the 
filing  of  mch  petition,  appoint  a  time  for  h'aring  tlie  same. 
Such  hearingmay  take  place  l)efore  the  court  or  a  judge  thereof, 
or  the  district  registrar,  or  such  other  ])(r~on  or  per.-uns  as  the 
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.«ai(l  court  or  a  jikIr*'  may  direct ;  and  such  licarinR  may  he  liad 
partly  before  one  per>oii  and  partly  licfore  one  or  more  per-on>. 
as  tlie  nature  and  circumstances  of  the  case  may  require  and 
as  to  sucli  court  or  judfie  may  seem  meet. 

2.  The  caveator  sliall  cause  a  copy  of  such  p«'tition  1o  lie 
filed  with  the  di>trict  ri'iii.-trar;  and  a  coi)y  with  notice  of  the 
time  ai  pointed  for  hearinfj;  shall  l)e  served  on  the  caveatee 
six  days  at  li'ast  before  the  time  aiJjiointcd  for  tiie  hearing  of 
the  said  jjetilion. 

S.  (»n  the  day  of  heariuK  the  cavc'Utee  is  personally  or 
by  coun>el  to  show  cause,  and  if  mces-ary  by  :i(Iidavit,  why  the 
prayer  of  such  petition  siiould  not  be  granted. 

4.  If  the  caveatee  shall  not  appear  on  the  day  appointed 
for  the  heariuK  the  court  may,  ui)on  due  proof  of  the  service 
of  such  petition,  make  such  order  in  the  absence  of  the  caveatoo, 
either  for  the  est.alili-hmeiit  of  the  right  of  the  caveator  or  as 
the  nature  and  circum>tances  of  the  case  may  rr(|uire,  as  to 
the  couit  may  seem  meet. 

,').  I  pon  the  heariny:  of  the  petition  and  upon  reading 
the  af!ida\its,  if  any.  iilxl  in  sup]:ort  then  of  and  any  iocumenis 
produced  to  the  coiut  and  hearing;  what  may  be  alleged  on 
behalf  of  the  caveatee  or  caveator,  the  court  may,  if  it  shall 
think  fit.  di-miss  the  petition  or  may  make  an  order  e^tabli-hing 
the  right  of  the  caveator  or  dinctuig  any  in(|uiries  to  be  made 
or  other  proceedings  taken  for  the  pmpose  of  ascertaining  the 
rights  of  the  ])arties,  uiid  for  th.at  purpose  may  adjourn  the 
hearing  and  order  the  jjctition  to  be  served  on  any  other  person 
or  persons  the  court  may  consid(  r  nece>sary:  and  every  i)er>on 
M)>erved  shall  attend  :it  the  adjournt  d  hearing  of  the  petition 
and  lie  subject  to  such  further  order  as  the  (<iurt  may  cause 
to  be  made. 

t).  The  court  may.  if  it  >\va\\  think  fit.  direct  any  question 

of  fact  brought  before  it  to  be  decided  b(  fore  a  judge  thereof, 

or  b(  fore  a  judge  and  a  jury, and  for  that  purpo-e  may  direct  an 

issue  to  be  tiled  wherein  the  caveator  shall  be  jilaintiff  and  tie- 

caveatee  defendant,  but  upon  jirop/er  cause  shown  a  judge  ni;iy 

direct  that  the  issue  be  tried  with  the  caveatee  as  pl.-iintiff  and 

caveator  as  defendant;  and  the  said  court  shall  direct  when  and 

where  the  trial  of  such  issue  shall  take  place.     And  the  court 

may  .'I'l-o  din ct  all  parties  to  i)roduce  all  deeds,  books    papers 

and  writings  in  their  or  in  either  of  their  ctistody  or  power  on 

oath   IxfoH'  the  district    registrar   or   protlionotary,   or  such 

other  ofiicers  of  the  court  as  the  court  may  dinct.  on  a  day  to 

be  named,  and  each  party  s  lall  have  liberty  to  inspect  the  same 

and  take  copies  thereof  at  iiis  own  expense,  and  such  of  them  as 
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oithiT  party  shall  give  notice  to  \>v  iirudinnl  .it  ih.-  trial  slmll 
1)0  produced  accordin^ily.  And  the  i-iic  riiav  l.r  m  tlir  form 
followiiii;: 

In  till'  Kinf;'<  l?rncli. 

Manitoba.  j  The  ,];,y  of 

\  in  the  vcar  of  our   Lord 

1  o  w  1 1 :  J 

Whcri-as  A.  B.  affirms  and  ( ".  I),  donics  {here  stale  the 
quc-^tmns  of  fact  to  he  trial),  and  it  has  been  ordered  hy  the 
chief  justice  (or  other  ju(l(/e,  o.s  the  case  niai/  be)  that  th('  said 
(luestions  shall  be  tricil  by  a  judire  (nr  a  judjre  and  jurv  ■/•;  the 
case  may  be); 

Therefore  let  the  same  be  tried  acrordini;lv. 

Anrl  ill  case  the  parties  differ  ui)on  the  (luestions  to  he 
tn.d  tl,r  court  may  either  settle  the  .sime  or  refer  tli(m  to 
th('  re^i-trar  of  the  court. 

7.  If  the  court  -hall  find  tliat  the  caveator  is  entitled  to  all 
or  some  of  the  relief  claimed  bv  liini.  the  order  of  th.'  court 
shall  declare  what  is  the  otate,  interot,  lien  or  claim  to  which 
the  caveator  i-  entith'd;  and  the  court  mav  make  sui^h  order 
as  the  circumstances  may  re(iuire,  and  shall  hav  iH.uer  to 
afford  the  caveator  th(>  same  relief  as  in  an  ordinary  action. 

s  Kvery  order  of  the  court  made  under  tla-e  rules  shall 
have  the  sam.'  efTect  as  a  ,iudf.mient  or  order  of  the  coml  uiven 
or  made  111  any  action;  and  the  di-trict  rejii-trar  shall  make  such 
ontri.'s  111  the  rcfrj^ter  and  do  such  thin<;s  as  mav  be  necess-irv 
to  give  effect  to  the  order  of  the  court. 

'».  If.  at  the  hearinR  of  .such  petition,  it  ,-hail  ai.pear  'o  the 
court  tliat  for  the  purpose  of  justice  it  is  iieces.sarv  or  e\|),dient 
that  an  action  or  >uit  shouUl  bo  brouKht,  the  court  mav  order 
such  action  or  suit  to  be  brouslit  accordinKlv,  subject  to  such 
term.s  as  to  the  co<ts  or  otherwise  as  may  be  "thought  proper. 

10.  In  all  proceediiiirs  of  the  court,  either  !)v  the  caveator  or 
cavcatee,  the  court  may  make  such  order  a.s^  to  the  costs  of 
the  procoedinRs  in  the  court  and  incidental  to  filinK  t}i<>  caveat 
as  the  court  shall  .see  fit. 

11.  The  court  or  a  jiulse  thereof  mav,  witliout  prejudice  to 
the  exercise  of  any  other  power  of  the  court,  upon  the  application 
Of  any  person  interested  jn  any  luml,  make  an  order  restrainin- 
for  a  time,  or  until  the  occurrence  of  an  event  to  !)e  namc.i  in 
such  order,  or  Renorally  until  further  order,  the  rejiistration  of 
any  d.'alinjr  with  land,  and  may  impu.^e  any  terras  and  conditions 
upon  making  >ucli  order. 
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12.  Thi'  court  or  ii  judRO  thoroof  may  (iischarnc  any  such 
onlcr  with  or  without  co^ts,  and  Ri'iK'nillv  act  in  the  premises 
in  such  a  manner  as  the  justice  of  the  ca^e  requires;  ami  the  dis- 
trict rcRistrar.  without  lieiiiy:  a  !)arty  to  the  i)n)ceediiitrs,  upon 
tieinp  served  with  any  onU'ror  coi)y  then  of  shall  oiiey  the  same. 

Hi.  I  III."  the  petition  filed  under  such  caveat  shall  have 
lieen  served  on  all  proiier  parties  within  thirty  days  next  after 
It  has  been  filed  with  the  district  rejiistrar  or  within  such  further 
time  a<  the  judjje  in  chamiiers  may  order,  any  i)er>on  intere-ted 
may  api)lytoa  judp'  in  chamlicrs  for,  and  such  judjic  in  ch.amlicrs 
may  urant,  an  order  dismissing;  and  rlischarfiinu  such  petition  .'ind 
caveat  for  want  of  prosecution,  and  such  dismissal  shall  lie  dermcd 
to  have  heen  a  dismissal  on  it-  imrits  unless otherwis<'  ordi n  d. 

14.  When  service  of  any  i)rocee<iinns  uniler  the-e  rules  is 
niiuired  to  he  made  ui)on  any  i)er>on  who  caimot  alter  due 
dilineiice  he  found  within  the  Province  of  Manitoba,  a  judfie  in 
chamiiers  may,  in  a  projter  ca.se,  i)rder  that  service  of  such 
proceedinRs  rnay  he  effected  suhstitutionally  in  -uch  maimer 
as  to  such  judRe  may  seem  proper;  and  such  .^ub.-titutional 
service  shall  h.i\r  ilie  same  efTect  as  jKT.sonal  service  upon 
the  person  intended  to  he  alTected  therehy. 

l.j.  No  failure  to  comply  with  any  of  the  rules  in  thi-  .\ct 
made  as  to  any  petition  shall  in  the  first  instance  he  con-idcred 
sufficient  1o  dismiss  or  set  aside  such  petition;  hut  amotion 
may  at  any  time  be  made  to  di.smiss  .such  ju'tition  for  want  of 
Iirosecution  or  non-(om])liance  with  >.iid  rult>s.  and  tifmn  the 
return  the  JuiIrc  may  make  an  order  that  -M^h  matter  be  ])ro- 
( I  ((led  with,  or  such  non-c()mi)liance  anK  led  or  remedied, 
witliin  a  time  to  l)e  specified  in  the  order,  and  that  in  default 
thereof  such  petition  or  any  pKn  i(  dinK  thereunder  do  stand 
dismissed;  and  such  judge  may,  upon  such  return,  make  .such 
order  as  to  costs  as  he  may  see  fit. 

1().  So  soon  a>  an  i.ssue  has  been  directed  to  be  tried  under 
this  .\ei,  an  order  that  a  writ  of  conunission  for  the  examination 
of  witne.s.ses  outside  the  jurisdiction  of  the  court  may  be  granted 
on  the  application  of  any  party  to  such  issue,  pursuant  to  the 
principles  ancl  practice  of  the  Court  of  Kind's  Hench,  and  such 
examination  may  be  ui)on  interrojiatories  or  liva  rocc  as  may 
seem  proper.     1  iV  2  Kdw.  \  11.  c.  43,  Sch.  L. 


ScnKDi'LE  M. — {Scclion  63.) 

siitVKVuu'.s  ct:uiinc.\ii-.. 

I,  (name  of  surreiior),  of  the  (plurr  of  residence),  provincial 
land  survevdr.  make  oath  and  <ay  that    I  ww  jire-^etit   at  .and 
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did  pcr-orinlly  sui)<Tirit(ii<l  th«'  survey  rci)rcseiiti d  hy  this  plan, 
and  that  the  survey  and  plan  are  correct. 
Sworn  boforc  hip,  etc 

1    vV   2   i:,hv.    \II,  c.    l.},  Sch.    M. 


SciiKorLE  'S.—{Scclion  53.) 

SIMMONS. 
Tlif  Rail  Pro  perl  ij  Act. 


Province  of  Manitol)a. 

In  the  matter  of 
The  Land  Titles  ni>trict  ot 

To  wit: 
To 

You  and  each  of  you  arc  hereby  eonimaiidcd  that,  all  other 
business  and  excuses  whatsoever  eea-in};,  you  do  apj>car 
personally  before  the  di-trict  nui-trar  lor  the  land  title- 
district  of  ,  in  .Manitoba,  in  the  hmd  title-  oflice  ;it 

.  ill  I  lie  I'lO'.  inre  of 

Manitoba,    uu  the  day    of  ,    A.l).    IK     ,    at 

o'clock  in  the  noon,  ami  -o  fnmi  day  to  day  until 

the  matter  h(>rein  mentioned  be  di--|;o-ed  of,  and  ,'d-o  that 
you  brinji  with  you  and  produce  :i»  the  time  ami  place  aforesai(l 
{here  (Irscribc  lie  ivslrutiicitl,  (tc,  In  be  /irinlncol),  then  and 
there  to  testify  and  show  all  and  sitijiular  those  things  which 
you  or  either  of  j-ou  know  or  the  said  deed  ,  instrument  , 
recoril  ,  document  or  writinji  doth  import,  of  and  concerning 
this  matter;  and  this  you,  or  either  of  you,  .-hall  by  no  means 
omit,  under  a  ixiialty  of  five  hundred' dollars,  and  all  other 
penalties  i)rovidcd  by  the  said  Act. 

Witness  the  hand  aiid  official  seal  of  the  district  rcfiistrar 
tor  the  land  titles  di-tiict   of  at  this  day  of 

,  A.D.  l'.>     ,  in  the  year  of  our  reign. 

'seal] 

District  Registrar  for 
1  cV  2  Kdw.  VIl,  e.  -i-.i,  Sell.  N. 
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Tin;    I.\M)  'I'l  ii.i:s  Act. 

BciiiK  Cliiptrr  11  of  tlic  Revised  Statutes  1!H)!>.  us  ainendotl 
l.y  ("h.ii)ter  1-',  l".tl()-ll  (assented  to  Mrin-li  23,  UMl).  and 
Ciiaptir  U>.  VM'2  (as-eiited  to  Mareli  l.">.  llll-'i. 


All  Act  rc-pcd  iiiii  I,:iii<l  ill  tlic  l*r()\iiic<' 
of  Siif^katclicwaii. 


.-IIOUT    TlTLt;. 


All  iiiav  lie  ( 


ited  as'T/zf  Lnnd  Tit!>.-<  Ad.'     I90ti, 


21.  i  1. 


2.  In  thi^  Alt   ui 


INTf.HritinATI.'iX. 

ili->  tlu'  context  otlnrw  i-e   n.|iiire.s  tl 


expression : 


1.  "Land"  mear.-  ImkIs,  niessuiipes,  tenmieiits  ;md  liere- 
ditaments,  eorporeal  and  ineorporeal  of  every  nature  and 
(leseri]>tion  and  every  estate  or  interest  tlierein  and  whetlier 
sueh  estate  or  interest  is  lejial  or  e(|uital)le  to.^etlier  witli  all 
paths,  passages,  ways,  watercourses,  lilierties.  privileges,  eiuse- 
ments,  mines,  minerals  and  (iuarri(>s  appertaining  thereto  and 
all  trees  and  tinihi'r  thin  on  and  thereunder  lying  or  being  unl  'ss 
any  smli  are  specially  excepted; 

2.  "Owner"  means  any  iierson  or  1  ndy  corruiate  i  iititled 
to  any  freehold  or  other  estate  or  interest  in  land,  at  law  or 
in  r(|iiity,  in  possession,  in  futurity  or  expeetancy; 

3.  "Transfer"'  means  the  jiassing  of  any  est.ate  or  interest 
in  land  under  this  Act,  uhiilur  for  vahi,il>le  cun-idriation  or 
otherwise; 

4.  "Transferor''  niians  the  piMxm  by  whom  .any  interest 
or  estate  in  land  is  transferred  whether  for  value  or  otherwis^e; 
and  the  expression  "transferee"  means  the  person  to  wliom 
any  interest  or  estate  in  land  i-  traii-feirid  wh.ether  lor  value 
or  otherwise; 

').  "Mortgage"  means  any  charge  on  hind  created  merely 
for  securing  a  debt  or  a  loan;  [or  any  hvpotliecation  of  such 
charge.     1U12,  c.  l(i,  §  l.j 

40d 
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0.  •■Mi)rt>i:ijr|.c"  iiKMiw  till-  owniT  ni'  .1  iiiorlniiiiv:  :inil  ihc 
(■xi)n—i(iii  ■iiiortfiajior"  means  thr  (.wncr  nr  iran-lcrcc  of  land 
01  of  an.\-  i-tatc  or  interest  in  laihl  plnl^.d  a-  senirily  for  a 
ilelit  Of  |();in  ; 

7.  ■■incuialirance"  Mieans  any  charge  on  land  created  or 
efi'eeted  for  any  jinrpose  whatever,  ineiu-i.<"  of  niortRage, 
nieciianic-.'  iiiji-  and  exemtions  afiain>t  lands  unless  expresslv 
di.stinf;nished : 

S.  ■ineunilirannr"  means  the  owner  of  anv  land  or  of  any 
estate  or  interot  in  land  suhjeet  to  any  incniiif.rancc;  and  the 
exprev-ion  ■■ineunihraneee"  means  the  owner  of  an  incumbrance; 

'.».    •J.unalie"  means  any  person  found  i)v  unv  competent 

trii.iinal  to  l>e  a  lunatir; 

Kt.  -Person  of  unbound  mind"  means  any  person  not  an 
mlant  who  not  haviiifj;  heen  found  to  lie  a  lunatic  has  heon 
found  on  like  imiuiry  to  he  incapable  from  inflrmitv  of  mind  of 
manafjuiR-  Ids  own  afYairs: 

il.  •■Instrument"  means  any  f-rant.  eeriiticaie  of  title 
eonveyan.v,  assuran.'.',  deed,  map,  plan,  will,  probate  or  .x-nipli- 
hcation  tliereof,  letters  of  administirti-  m  an  exenn.lihcation 
tliereof,  morlKa-,.  or  in.umbranee  or  anv  other  document  in 
writui-  relatn.};  to  or  .affectintt  the  transfer  of  or  other  dcalin- 
witli  land  or  evidencing  lith'  thereto; 

12    ••He.KWter"  means  the  rejri.trr  of  liilrs   ,0  land  kept   in 
accordance  unh  this  Act; 

i."5.  "Kejiistration''  means; 

(uj  The  brinninii  of  Lands  umler  the  provisions  of  this  Act; 

(b)  The  entering  upon  the  crtificate  of  title  of  a  memo- 
'■■nduin  authorized  by  this  Act  of  anv  .locument;  and 
.  filiiiti  ni,  ,ns  th.'  enterin-  in  the'd.av  book  of  any 
iD-lruniinl. 

14.  •■AI,_mora,idum"    me.,ns    the    indoiM-ment    upon    the 

cert.heate  ot  till.,  and  on  the  duplicate  thereof  of  the  particulars 
ot  any  m-trument  j)resented  lor  resist  rat  ion; 

1.3.  ••Certificate  of  title"  means  the  •■ertificate  (form  E) 
Krant(-d  by  the  regi.strar  an.l  enter,,]  and  kei)t  in  ,he  register; 

10  ••nui.licat,."  or  "duplicate  certificate"  means  th,- dupli- 
cate ol  the  certit.cate  of  tith.  in  the  reKist,.r  ,!,.|iv,re,l  or  issue,! 
to  the  person  entitled  thereto: 

17.  "HeRistrar-  means  a  registrar  of  titles  or  a  deputy  or 
an  assistant  .ieputy  n-iMrar  or  a  m.aster  of  titles  when  acting 
.as  registrar.  .u-un^ 
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IS.  "Court"  nicaii-^  tlu' Suprinic  Court   of   Sa^katc•lle\vau; 

l'>.  ".ludfii'"  nii-ans  a  jiuIro  of  tlic  said  court ; 

20.  '•'rran>niissioii"  aiii)li(-;  to  clianixc  of  ownorship  con- 
>c(iucnt  ui)oii  death,  lun.icy.  sale  uiuicr  tx<'i'ution,  order  of 
court,  a.-siK-.inicat  for  the  general  hcnelit  of  ereciitors  or  other 
t  of  law,  sale  for  arrears  of  taxes  or  upon  any  settlement  or 


at' 


any  U%i\\  succession 


in  ease  of  intestacy 


or 


21.  '■(  Iranf  means  any  fjraiit  of  ( 'rown  land  whether  in  fee 
for  vears  and  whether  direct  from  his  Majesty  or  pursuant  to 


the  provisions  of  any  statiitc; 


22.   "Indorsed' 


aiu 


1    "indorsement"    apjily    to   anything 


written  hy  the  registrar  \ipon  any  mstrument  or  upon  any  jiaper 
attached  thereto; 


23.  "Possession"  when  apijhed  to  p 


aiming  title  to 


am 


i  nil  ans  also  alternati\'i%'  the  rrc(ptit>n  ol   the 


rents  and 
profits  thereof; 

24.   "T'orrn''   means  a    foiin    in   the    vdicihili'    lo  this  Act. 
P.iDi;,  c.  24,  §  2:    l',K)S-'.t,  e.  ',1,  i;  1 :    I'.H)',),  r.  20,  i^  1. 

3.  A  ])erson  shall  he  deemed  to  claim  \mder  a  prior  cer- 
tilicate  of  title  who  is  a  holder  of  or  whose  claim  is  derived 
d.irectly  or  indirectly  from  a  per>on  who  was  the  holder  of  an 
earlier"  certificate  nf  title  granted  notwithstanding  that  such 
certificate  of  ti'lc  ha-  lieen  surrendered  and  a  new  certificate 
of  title  has  lieen  granted  \i\H)U  any  transfer  or  otIcT  instrument. 
l<.K)f.,  c.  24,  §  3. 

4.  Nothing  contained  in  this  Act  shall  take  away  or  affect 
the  jurisdiction  of  any  competent  court  on  the  ground  of  actual 
fraud  or  over  contracts  for  the  sale  or  other  disposition  of  land 
forwhicha  certiiicateof  title  has  been  granted.     I'.HIG,  c  24.  §  4. 

DESCENT   OF   I>\NM). 

5.  Whrni'ver  hy  .'iny  Icltcis  patent,  transfer,  conveyance, 
assurance  or  other  assignment  land  or  any  interest  in  land  is 
granted,  transfericd,  conveyed  or  assigned  to  two  or  more 
persons  other  than  executors  or  trustees  in  fee  simple  or  for  any 
less  estate  legal  or  equitable  .such  persons  shall  take  as  tenants 
in  common  and  not  as  joint  tenants  unless  an  intention  sufh- 
ciently  ai)pears  on  the  face  of  such  letters  patent,  conveyance, 
a.ssurance  or  other  assignment  that  they  take  as  joint  tenants, 
C.  O.  1898.  .    37. 

6.  No  estat(>  in  fee  simple  shall  be  ch.inged  into  any 
limited  fee  or  fee  tail  but  the  land  whatever  form  of  words  is 
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uw'd  in  nny  innsfcr,  tr;in>mission  or  dcaliiiij  sliiiU  oxccpl  a.-. 
honinaftcr  otl  rwisc  jn-ovidcd  l)c  and  roniain  an  al)solutc  estate 
in  the  owner  for  tiie  time  luinij.     HKX),  e.  24,  §  7. 

7.  Any  liniilation  wliicii  heretofore  wouhl  liavp  created  an 
estate  tail  shall  tian-lVr  the  a!)-()liite  ownership  or  the  greatest 
estate  tliat  tlie  tran-feror  hat!  in  liis  land. 


MAKUIi:i)    WOMKN. 

8.  Wl.'uevir  lai'.d  is  transferred  to  a  man  and  his  wife 
the  tr;  u>fej. !  s  -h;ill  take  aecordiny;  to  the  tenor  of  the  transfer 
and  thev  -ha,!  not  take  hv  entireties  unle>s  it  is  so  exi)resM(l  in 
the  transfer.     IHOC,  v.  2\A  It. 

9.  .\  man  may  make  a  valid  transfer  of  land  t(j  !ii>  wile 
and  a  woman  may  make  a  valid  transfer  of  land  to  her  husliand 

with.ont  ill  either  cax' the  intervention  (if  a  ti-u-t«'e.      "   )(t,  e.  '2\. 
§  '0. 

10.  The  refjistrar  upon  ap|ilicatii)ii  to  liini  liy  a  ..larried 
woman  and  npon  production  of  the  duplicate  certiti/ate  of  title 
issued  to  iier  !)rioi-  to  marriatre  accompanied  hy  her  aflidavit  of 
her  marriage  Siixinsi  the  date  of  same,  the  i)la('e  where  soleinni/e(l 
and  her  hushand's  full  name,  resilience  and  occupation  >hall 
make  a  mtmorandum  of  such  facts  upon  the  certificate  of  title, 
cancel  such  exi.'^tins  certificate  of  title  and  the  duplicate  thereof 
and  grant  a  new  certilicate  of  title  to  the  api'licanl  owner  in 
her  newly  acijuired  name  in  which  her  hushand's  full  name, 
residence  and  occupation  >hall  he  fiiven  and  shall  issue  to  her 
a  duplicate  ct  rtific.ate.      1!)U(),  c.  2\.  §  17. 

RECI.STUATKIN    OIS'l  liK  T.S. 

11.  For  the  purpo>e  of  this  Act  there  shall  he  in  the  Prov- 
ince of  Haskatclu'wan  >ix  land  rcfrf-tration  districts  respcctivel,\ 
known  as  follows: 

(o)  The  Assinihoia  Liind  Uej;i>tration  District  composed 
of  that  part  of  Sarkatchewan  which  is  hounded  as 
follows:  Connnenciti},' at  the  southeast  corner  of  the 
Province  of  Saskatchewan,  thence  northerly  alon^ 
the  east  l.ound.ary  of  tiie  .said  province  to  the  north 
Loundary  of  the  twentieth  townsliip,  thence  westerly 
along  the  .'^aid  north  1  oundary  of  tlu'  twentieth  town- 
ships to  the  dividing  line  hetweeii  the  tenth  and 
eleventh  ranpes  west  of  the  second  principal  meridiaii. 
thence  nortJierly  along  the  said  dividing  line  between 
the  t(nth  ;uid  (liA-ciuh  rarigi  -  :,.  ilie  emiii  iioumlaix 


STATrTi;s--SA>iC.\T<lll.\\  AN 


111'.' 


of  the  twcntN— ixtli  town-hip,  tliriicc  wcstcrls-  iiloiiLj 
till"  north  liOiiiKiiirv  of  tlu'  twcnty-sixtli  townships 
to  tlic  point  wlicrc  it  is  first  intersected  by  tlif>  east 
shoro  of  Last  Mountain  laki',  tlienee  southerly  alonu; 
tJK'  said  oast  shore  of  l..iSt  Mountain  lake  to  the  i)oint 
where  it  is  tir.-t  interseeted  liy  the  dividins  line  between 
1h(>  twenty-third  and  twenty-fourth  rani2:es  west  of 
the  M'cond  priniipa!  nK  ridian  in  town>hii)  twenty- 
four,  thence  southerly  alon^  the  said  dividing;  line 
lu'tween  the  said  twenty-third  and  tweiiiy-fourth 
ranges  to  the  soutliern  boundary  of  the  jirovince,  thence 
easterly  along  the  said  southern  boundary  of  the 
province  to  the  point  of  conimcncement. 

(h)  The  ^^r!^tun  I. ami  l{ep:istration  District  composed 
of  that  part  of  Saskatchewan  which  is  bounded  as 
follow.-:  ( 'oniniencin.ii  at  a  jioint  in  the  east  boundary 
of  tiie  said  i)rovincc  beinn  the  i:oint  of  intersection 
of  the  >anie  with  the  north  iioundary  of  the  twentieth 
townshij),  iIkhci'  northerly  alons;  the  e;i>tcrn  boun- 
dary of  the  pro\in(e  to  the  north  boundary  of  the 
fortieth  township,  thence  westerly  alonji  the  .said  north 
boundary  of  the  fortiith  tnwn-hips  to  the  dividiiifr 
line  lietwcen  the  tenth  and  cjiAcnih  ranp's  wc,4  of 
the  second  princip.al  nieridian,  tin  nee  southerly  along 
the  said  dividinii  line  between  the  tenth  and  eleventh 
ranf!;cs  to  the  north  boundary  of  the  twentieth  town- 
ship, thence  easterly  iilonii  the  -aid  north  boundary 
of  the  twentii'th  town-hi|)- to  the  point  of  connnence- 
inent. 


(c) 


Th(>  I'last  Saskatcliewan  b,,iid  UeRistration  District 
composed  of  that  pari  of  Saskatchewan  which  is 
bounded  as  follows:  (  onnneueing  at  a  point  =n  the 
ea>t  boundary  of  the  said  i)ro\ince  beiny;  thv  point  of 
intersection  of  the  same  with  the  north  boundary  of 
the  fortieth  townshi]),  thence  northerly  alonji  the  said 
eastern  boundary  of  the  jirovince  to  the  northern 
boundary  thereof,  thence  w(-stcrly  along  the  said 
iiortherii  boundary  of  the  i)rovincc  to  the  dividing 
line  between  the  sixth  and  seventh  ranges  west  of  the 
third  princiiial  meridian,  thence  southerly  along  the 
said  dividing  line  between  the  said  sixth  and  .seventh 
rangeis  to  the  point  wliero  it  is  intersected  by  the  south 
t>ank  of  the  North  Saskatch(>wan  river,  thence  along 
the  said  south  iiank  of  the  North  SaskaleheWan  rivcr 
upstream  to  the  point  wIkiv  it  is  intersected  by  the 
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nortli    liijun.lai-y    of    the    lortinh    to\vn-!ii|).     thrinr 
«>;ist('rly  alonji  llio  said  north  boutidary  ot  tlir  lortifth 
townships  to  tiic  point  of  coniincnccnunt. 
(d)  The  West  Saskatchewan   Land   Ho^istration    Dwtricl 
romposod    of    that    part    of    Saskatihcwan    which    is 
bounded  as  follows:    Commencing  at  the  i>onit  where 
the  dividing  line  between  the  sixth  and  seventh  ranges 
west  of  tlic  third  i)rin<apal  meridian  is  intersected  by 
the  soul  h  lunk  of  the  North  Saskatcliewan  river,  thence 
northerly   alonfi  the   said  dividintc   line  between  the 
said  sixth  and  seventh  ranges  to  the  northern  lioiii  .lary 
of  the  province,  thence  westerly  along  the  said  northern 
I'oundary   to  the  western  boundary  of  the   province, 
thence    southerly    along    the    said    western    boundary 
to  the  nortii  tioundary  of  the  fortieth  township,  thence 
easterly  along  tlie  said  north  boundary  of  the  fortieth 
towii>hips  lo  the  point   v '•■■-,    it  is  hittrsected  by  the 
M)uth  i'aiik  of  the  North  atchewaii  riv(  r.  thence 

along  the  said  .-outh  banl         .  :  '  North  Saskatch.uan 
river  downstream  to  thr  ])oint  u''  cominenci'mcnt. 
{€)   The  Saskatoon  Land   l!egi-tiatiuii  District   (oiniKi-ed 
of  that   ])art   of   Saskatchewan   which   is   bounded   as 
follows:      Commencing  at    tiie  dividing  line   between 
the  tenth   and   eleventh    range-   wi-t(if   the  second 
Iirincipal  meridian  at  the  i)oint  where  it  is  intersected 
bv  the  north  boundary  of  the  twenty-sixth  townslni), 
thence  northerly  along  the  said  dividing  line  between 
the  .<ai<l  tenth  and  eleventh  raugc-^  to  the  north  boun- 
dary of  the  fortieth  town.-hip,  thence  westerly  ak/ng 
the' said   north    lioundary   of   the   fortietli    town-hips 
to  the  i)oint  where  it  is  iirst  intersected  by  tla^  south 
bank  of  the  North  Saskatchewan  river,  thence  along 
the  said  south  bank  of  the  North  Saskatchewan  river 
upstream  to  the  point  where  it  is  again  intersected  by 
the  north  boundary  of  the  fortieth  township,  thence 
westerly  along  the  said  north  boundary  of  the  fortietli 
townships  to  the  western  boundary  of  the  ])iovince. 
thence  southerly  along  the  saiil  western  boundary  to 
the   north    lioundary   of   the   twenty-sixth    township, 
thence  easterly  aloiig  the  .said  north  boundary  of  the 
twenty-sixth  t'ownsliips  to  the  point  of  commencement 

(/)  The  Moose  Jaw  Land  Registration  District  compo.sed 
of  that  part  of  Saskatchewan  which  i.s  bounded  as 
follow-;  ("ommencing  at  the  dividing  line  tu'tween  the 
twentv-third   and   twenty-fourth   ranges  west  of   the 
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sccoiiil  priiiri|i:il  int'i'iili;in  wlnrc  it  i-  iiilrr-crtc<l  liy 
the  ^outlicrii  huuiulary  ol'  the  proviiuc,  tliciicc  r'^rtli- 
crly  iilonji  the  >au\  dividing;  liiii'  littwccn  the  said 
twcnty-tliird  aiul  twcuty-l'ourtii  laiii^cs  to  the  point 
whcro  it  is  intersected  by  the  east  siioic  of  Last  >loiiii- 
t  aiii  lake  in  t  lie  t  went y-fourt  li  township,  t  hence  northerly 
alontr  the  -.lid  (•.■i<t  sliori'  of  I.a-^t  Mountain  lake  to  the 
poini  wh.r'c  It  i-  iiilir.-rciid  liy  tlic  north  boundary 
of  the  twenty-sixth  t(jwn.-iiip,  thence  westerly  alonp; 
the  .-aid  n(>rth  boundary  of  tlu'  twenty-sixth  townships 
to  the  western  boundary  of  the  province,  thence 
southerly  along  the  said  western  boundary  to  the 
soiitherii  boundary  of  the  province,  thence  easterly 
aioiii;  the  said  soutliern  boundary  to  the  point  of 
conimeiicenient.  li)U(i,  c  24,  §  18. 
[The  Areola  District  is  all  of  the  i)rovincc  cast  o''  town- 
ship eleven  and  south  of  townshii)  twelve.     Establish(>d 


\(ih.  -Wherever  a  dividinu;  line  lietween  two  ranges  i> 
mentioned  as  the  boundary  of  the  district  it  i-  under.-tood  t(j 
mean  the  siu'veye<l  line  on  the  east  boundary  of  tlu'  westerly 
range  and  the  extension  of  -uch  line  -outlierly  to  intersect  the 
north  boiuiilary  of  lai'h  to\\n>liiii  whii  h  lies  to  the  south  of  a 
correction  line  and   iluiiri'  ea-^terl\'  .•ilong  the  north  bound.ary 

(if  >ll(h  IdUM-llip  to  t  lie  ia~t    1  i(iundal'>    t  lie!  rut'. 

12.  The  I.iiutinaiit  ('.(nernor  in  ( 'ouncil  may  from  time  to 
time  by  proclamation  as  the  .settlement  of  the  country  ami 
the  exigencies  of  the  public  service  re(]uir(>  constitute  any 
portion  of  Saskatchewan  a  land  registration  district  and  declare 
i)y  what  local  name  the  s.aiiie  shall  be  known  and  de-ignated 
and  inav  ab->  change  tiie  boinidaric-  of  existing  districts. 
I'Wi,  e    24,  §   IM. 

13.  in  each  registration  di.-trict  at  such  place  a-  the  Lieu- 
tenant ( 'lONcrnor  in  Council  determines  there  shall  be  an  olliee 
called  the  "land  titles  oHice."     1900,  c.  24,  §  20. 

14.  The  Lieiiti'iiaiit  Clovernor  in  ("ouncil  may  provide  in 
each  registration  district  at  the  public  expense  and  may  there- 
after maintain  in  a  proper  state  of  rejiair  the  necessary  liuiliHng 
or  buildings  to  serve  as  a  land  titles  ofTice. 

(2)  Until  th^  actual  establishment  of  an  otiice  in  any  new- 
registration  district  set  apart  l)y  Order  in  Council  all  regis- 
t.-ations  mad"  in  the  offices  of  the  district  or  districts  from 
which  the  tenitoi\  i  iinip! i-ing  >urh  new  i.listricl  was  set  apart 
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-hull  \>v  iind  lire  lurcl'v  .Icrliiicd  ;il\v:iys  to  have  hpoii  as  valid 
as  if  made  in  such  iiiw  district  uhcn  fully  otaMishcd.  lUDO, 
r.  '21,  §  '-M;    IDIlN-'.i,  c.  1'),  §  2:}. 

15.  The  attorney  {icncral  shall  fio'v  'imc  to  time  iHovidc 
ail  IK  (■('»ary  looks,  forms  and  such  other  ofiico  re(iui-ites  a- 
arr  neccs-arv  for  us(>  inider  the  provisions  of  this  Act.  lOOti, 
c.  24,  §  2-2.  ■ 

OFKICKUS. 

15.  The  i.ieuleiiant  fiovernor  in  Comicil  may  from  tim(>  to 
lime  appoint  a  master  of  title-^  wiiose  duties  shall  l)e  to  i>erform 
ihe  (lutie-  of  the  master  of  titles  hy  this  Act  prescril)ed  and 
undt-r  iii.-truetions  from  the  attorney  general  to  insjiect  the 
hooks  and  records  of  the  several  land  titles  oihces  and  to  iier- 
form  such  other  dutie-  ;i<  he  may  i)e  directed  hy  the  attorney 
general  to  peiioiui;  and  ilu^  said  master  may  in  tlie  discretion 
of  the  attorney  general  he  directed  to  perform  any  duty  which 
any  refii>trar  is  empowered  hy  \h\<  Act  to  iierform.  1906, 
c.  24,  !>  -J.!;    l'.H)<i,  c.  I'D,  jj   1,  2. 


17.  Xo  pt'rson   >hall 


ai)pointid  ma-ter  of  titles  unit 


am'. 


solicitor  of  at  least  three 


he  is  wlien  .apjiointed  a  harri-^tei 

vears'  -tandiiifi  of  the  Trovince  of  ^-a-katchewan  or  one  of  the 

otlur  i-voviiiccs  of  Can.-tda.      lUOC.  c.  21,  §  21;    IHOn.  c.  20.  §  1. 

18.  Tlie  hu>in(>ss  of  each  land  tltlo  office  shall  he  conducted 
hy  an  olhc(  r  callid  the  resi>trar  appointed  hy  the  Lieutenant 
Covcrnor  in  Council  with  su''h  other  ofTicials  and  clerks  a-^  are 
nocos.sary  and  a-  the  Lieutenant  ( lovernor  in  Council  from 
time  to  time  ajjpoints. 

(2)  No  jxr-on  shall  he  appointed  a  roiii.-trar  unless  he  is  a 
h.'irrister  and  solicitor  of  at  least  three  years'  standinR  of  the 
Province  of  Saskatchewan   or  one  of  tlie  other  provinces  of 


Canada.      KKH), 
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19.  \\  hen(>ver  occasion  requires  the  Lieutenant  Governor 
in  (,'ouncil  may  from  time  to  time  appoint  a  deputy  rcgi.strar 
and  one  or  more  assistant  dej)Uty  regi-trars  to  assist  a  rcsistrar 
under  instructions  from  the  latter. 

(2)  The  (lejjuty  n  gistrar  may  in  the  event  of  the  illness  or 
.Mh.senee  from  oflice  of  the  rej!:i<trar  jK'rform  all  the  duties 
required  liy  this  .Act  to  he  done  t)y  tin-  resistrar. 

(3)  In  ease  of  the  death,  resignation  or  removal  from  oflice 
of  the  registrar  the  dejiuty  registrar  siiail  do  and  iierform  ail 
tlie  dutie-i  of  a  registrar  under  this  Ai't  until  another  registrar 
i<  appointed.     I'-MIC),  c.  21,  §  2*1. 
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20.  Xo  !»  r-on  >liall  li'  .iiiiMiiiilcd  a  deputy  registrar  or 
.--i-t:iiit  (Icimty  nfii>trar  unless  lie  is  a  liarrister  and  solicitor 
il  the  i'n)vin<e  of  SasUatchewan  or  of  one  of  the  other  prov- 
inces of  (.'aiiada  or  iniless  he  has  i)een  employed  for  a  period 
'.f  at  least  three  years  in  a  laud  titles  ollice  in  Saskatchewan. 
I'.KM'.,  e.  24,  §27;  'UHMt,  e.  20,  §3. 

21.  The  master  of  titles,  the  registrars,  deputy  retiistrars, 
I— istant  <leputy  registrars  and  other  neee-^sary  oflicers  shall 
t>e  attached  to  the  department  of  the  attorney  general  and  i)e 
iiidor  the  control  of  the  attorney  peneral:  an<l  their  salaries 
lud  Mich  incidental  expenses  of  carrying  out  the  jirovisions  of 
his  Act  as  are  sanctioned  hy  this  Act  or  by  the  T.ieutenant 

I  lovcrnor  in  Council  shall  lie  i)aid  out  of  moneys  provided  hy 
•he  Legislature  of  the  province  and  thev  shall  hold  ofliee  during 
..I.asure.     HKMi,  c.  2\,  §  2.S;    IHOS,  e.  20,  §  1. 

22.  Neither  the  master  of  titles  nor  any  registrar,  d(>i)uty 
.■•gi.>trar,  assistant  dejiuty  ngi>trar  or  clerk  in  any  land  titles 
ofiico  shall: 

(a)  Directly  or  indirectly  act  as  the  agent  of  any  ])erson 
investing  money  and  taking  securities  on  land  within 
Saskatcliewan:   or 

(b)  Advise  for  any  fee  or  reward  or  otherwise  upon  tiile- 
to  land;   or 

(c)  Practice  as  a  conveyancer;   or 

(d)  Carry  on  or  transact  within  the  land  titles  office  any 
business  or  occupation  whatever  other  than  his  duties 
as  such  master,  registrar,  deputv  registrar,  assistant 
deputy  registrar  or  clerk.  lOOti,  c.  24.  §  33;  1910, 
c.  20,'  §   I. 

23.  Xo    master   of    titles,    n-gistrar,    deputy    registrar    or 


>istant  deputy  registrar  or  any  person 


acting  under  authority 
of  a  registrar  shall  he  liable  to  any  action  or  proceeding  for 
or  in  respect  of  any  act  bona  fide  done  or  omitted  to  be  done 
in  the  exercise  or  supposed  exercise  of  the  powers  given  by  this 
\ct  or  by  any  order  or  general  lule  made  in  i)ur-uance  of  this 
\ct  except  as  hereinafter  provided.  19()(),  c.  24.  §  31;  11)10. 
<-.  20.  §  1. 

24.  Each  registrar  shall  have  a  seal  of  office  approved  !)y 
the  Lieutenant  Covernor  in  Council  with  which  he  shall  .seal 
.,11  certificates  of  title.      llKKi,  c.  24.  §  3.-). 

25.  The  master  of  litlrsor  any  registrar,  deputy  rrgistr.ir 
or  assistant  deputy  registrar  within  the  district  to  which  he  is 

npponiled  niav  adniini^tor  any  oath  or  take  any  alfirmation 
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or  (icclanition  in  lieu  „f  an  oath  re.pcrtinK  titl.'s  to  land  from 
iinyonr  .nt.tl,..!  l.y  law  to  affirm  or  (i.rlan-.      I'.tOG,  c.  24,  §  37. 

26.  i;v..ry  r.jristrar  shall  when  riHiuircd  f,irni<h  wn.l.T  -oal 
<'OF)i<"s  an.l  a  ..tracts  of  any  instnimonts  atfcctinir  laii.js  which 
arc  deposit C.I,  .led  or  rt-Ristorod  in  his  oflicc  and  cvcrv  such 
certified  co|)y  shall  he  received  as  evidence  in  thi 
and  with  the  same  ifT.ct  as  if  tin 
H){l(!.  c.  24,  §  ;is. 

27.  Kvery  land  titles  ofHce  shall  he  kept  open  on  all  davs 
.•x<'.pt  Sundays  and  le^al  holidays  between  tile  ho.ns  of  ten 
o  c lock  m  the  lorenoon  and  four  o'clock  in  the  afternoon  during 

he  in  aUendat!.!'''        '  "'^'"^''''  °'  ^'"'  ''""P"*''  '''*^''^"''  ^*''»'' 
IVovided  that  on  Saturday.-  the  said  ofiiee  shall  be  closed  at 
one  o  clock  in  the  afternoon.     IlMIC.  ,..  24,  §  .3<(. 


every 

ime  manner 
original    was    prodiK'ed. 


liOOKri. 

28.  The  registrar  shall  keep  a  book  or  books  which  shall  be 
.•aUe.!  the  -'receivinK  book'  in  which  he  -hall  ..nter  a  nrord  of 
all  instruments  received  by  him. 

29  The  registrar  shall  stamp  all  instruments  which  are 
presented  to  him  for  registration  shoumi:  the  dav.  hour  and 
minute  of  receiving  the  s.ame  and  shHl  immediatelv  ent.i  a 
n-ord  of  the  same  m  a   receiving  book   to   be  kei.f  f„r  tha't 

I-')  The  said  instruments  shall  then  be  examin.d  and  if 
ound  to  be  comph'te  and  in  proper  form  and  fit  for  icM^tri- 
lon  shall  be  entered  in  the  .lay  book  as  hcTeinafter  prmi del 
as  of  the  day,  hour  and  minute  shown  in  the  receivii,.^  book 
.1  the  instruments  are  not  found  to  be  comph-te  an,  in'p  opo; 
torn,  or  appear  to  be  unlit  for  registration  the  irgist  ,  sjS 
nave  power  to  reject  and  return  .same.     1!)U0,  c.  24^  jj  3(i.  ' 

lu    ^^i  T'^i'  'T:'''\'  ''.'"."  ''•■'■1^  •'  ''0«^'    "■  I'ooks  which  .shall 
be  ..alled  the  -day  book,-  and  in  which  .shall  be  entere     bv  • 

;  c,'  tific-;t''e'ort']t;e'7-'  "'^"•"™''"1  '•-•^^ting  to  lands  for  wh  ci 
a  t(rtiti(.,te  of  title  has  issuea  or  been  applied  for  whi.'h  have 
been  found  by  the  n-gistrar  to  be  compie  '  ami  in  ,  o  e  Wm 
with  the  day.  hour  an.l  minute  of  its 'bein-.  given  im  ' 
f...  ^^'^  l;o'-  pui-pos.'s  of  priority  between  mortgagees  trans- 
Jj   nSnuilr  """■  ^"  •■"'"'■"^  ^*^^"  '''  ''^'^'  tiie^me 

tifi,  ,?^  T'l';/''^'''\' •"■,,'",  ':"teriim  memoranda   upon  the   cer- 
tificate of   title   embodied    ,„    the    register  and   in   in.lorsing  a 
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iiitniuiaiKluni  upon  ttic  duplicate  shall  take  tlio  tiin.'  from  thf; 
day  book  as  the  time  of  rcKi-tration.     I'.tOfi,  c.  24,  §  40. 

31.  I  nl.-^  n  i|uin(l  .-o  tu  lio  liy  ur(i(  r  of  .a  court  or  a  juilgc 
tiic  npii-trar  shall  not  receive  or  enter  in  the  dav  hook  any 
m.^trunieiit  until  the  duplicate  certificate  of  title  for  the  lands 
affected  is  produced  to  him  .so  as  to  enable  him  to  i  nirr  the 
proper  meiroraadum  on  such  duplicate  ceriiticate  except  as 
provided  in  the  followinft  section.     HHK;,  c.  Jl.  j  41. 

32.  .V  duplic-ite  ccrtiticate  of  title  for  the  lands  alfected 
need  not  be  produced  in  the  case  of: 

(a)  Executions  atrain-t  lands,  caveats,  mech.anics'  liens, 
!i.ssi<:iimcnts  lor  the  fieneral  benefit  of  creditors  under 
The  Aiisiaruticnts  Act.  transfers  by  a  sluriff  or  by 
order  of  .n  court  or  a  judge;  or 

(h)  Transfers  on  sales  of  lands  for  t;i\e>.  maps  or  i)!aiis 
v.hicli  do  not  reciuire  to  be  registered,  or  certificates 
or  orders  of  a  court  or  a  judtK-  or  a  certificate  of  lis 
pendens  under  tlie  seal  of  the  court  and  the  hand  of 
the  clerk  thenof; 

(f)  A  rnortsage  or  other  incumbrance  created  by  any 
per-on  rinhtfidly  in  possession  of  land  prior  to  the 
issue  of  the  fjrant  from  the  Crown  or  prior  to  the  issue 
->f  transfer  from  the  Hudson's  I'.av  Company  or 
from  any  company  entitled  to  a  grant  of  such  lands 
from  the  (rown  or  to  whicli  letters  ])atent  from  the 
Crown  for  such  mortgaged  or  incumbered  lands 
have  already  issued  [but  for  whicli  no  certificate  of 
title  has  been  issued]  if  tin  re  is  produced  to  and  left 
with  the  registrar  with  the  mortgage  or  incimibrance 
an  aflidavit  maile  liy  tlir  mortgagor  or  incumbrancer 
in  form  (i;  and  also  in  the  case  of  lands  mortgaged 
prior  t  the  issue  of  transfer  from  tlu>  Hudson's  Riy 
Company  or  other  couipany  .is  aforesaid,  a  certificate 
fmn  the  land  commissiotier  or  other  i)roper  oflicer 
of  s.ich  company  that  the  purchase  price  of  such 
mortgaged  lands  has  been  paid  and  that  the  applicant 
is  entitled  to  a  transfer  in  fee  sim[)le  therefor  from 
-uch  I'ompany.     1 !)()(),  c.  24,  §  42;    1910-11.  r.  ]2,  §  1. 


i,i\ 


■■■•  '    u!i<;er  j.-ovviT  Oi   .-att,-   hi  ;;   inyriijagc-  given 

luider  section  93  of  this  Act  by  a  mortgagee  or  an 
order  for  foreclosure  given  under  the  said  section 
by  the  registrar.     191U-11,   c.   J2,   §   1(2). 


»7r. 
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33.  The  rctfi-itr.ir  -^IimII  .-iKo  keep  ;i  liool<  or  l)ook-!  wliicli 
shall  he  called  till'  •Tcui-tcr"  ami  shall  riitfr  therein  all  certili- 
catcs  of  title  ami  >hall  record  therein  the  |)articulars  of  all 
instriiineiit-;.  dealiiiK-*  ami  otlier  matters  hy  this  Act  retniired 
to  1)(>  reni-tered  or  entered  in  the  reni-ter  anii  alTectin;?  tin- 
land  included  in  such  cortificate  of  title. 

(2)  Certificates  of  title  shall  he  in  form  A  in  the  schedule 
to  tliis  Act  and  each  certificate  shall  con-titiite  a  separate 
folio  of  such  Ijook.     I'.HHi,  c.  21,  §  t:{. 

34.  Tlie  registrar  shall  aNo  keep  a  hook  or  hooks  to  l)r 
called  the  "K<'neral  register"  in  which  li"  shall  enter  in  alpha- 
hetical  order  under  the  name  of  the  fjrantor.  every  in-truincnf 
entered  in  the  day  hook  relating;  to  land-  in  wliich  the  land 
atTected  thereby  is  not  specifically  described  with  the  date  of 
exefanion  thereof,  the  names  of  the  p.irlie-  thereto  ami  the  day, 
hour  and  miimte  of  its  receipt  hy  him. 

35.  The  registrar  shall  also  keep  ;i  hook  or  hooks  to  be 
ejilhd  the  '•execution  rejiister"  in  which  he  shall  enter  in 
.•il|)habetical  order  under  the  n.ame  of  the  execution  del)tor  all 
writs  of  execution  and  renewals  thereof  received  by  him  with 
the  date  and  .amount  thereof,  the  parties  thereto  and  the  day, 
hour  and  minute  of  its  receipt  by  him  and  any  other  particulars 
re(|uired   by  this  Act. 

36.  I'lion  every  transfer  of  ownership  the  certificate  of 
title  of  the  transferor  and  the  duplicate  thereof  shall  be  ean- 
celU'd  in  respect  of  the  land  so  transferretl  and  the  certificate 
of  titl(>  of  th(>  transferee  shall  thereuiion  l)e  entered  upon  a 
new  folio  in  the  rejiister. 

(2)  The  re-iistrar  sliajl  note  upon  the  folio  of  the  title  of 
the  tr.ansferor  the  number  of  the  folio  of  the  transferee's  title 
and  upon  that  of  the  transferee  the  num!)er  of  the  folio  of  the 
tran.-feror  .so  that  reference  can  be  readily  madi'  from  one 


1  !)()(■., 


to 


'A.  §  Al. 


the  other  as  occasion  recpures. 

(3)  There  shall   not  be  included  in  a    certificate  of  tith 
lands  in  more  than  one  township.     1912,  c.  IG,  §  2. 


HK(;iSTR.\TION. 

37.  Every  j^rant  shall  be  deemed  aiul  taken  to  be  registered 
under  tiie  provisions  and  for  the  purjjo^'  of  this  .Vet  .so  soon 
a.s  tiie  .same  ha?  Ijeen  m.irked  t'V  the  registrar  with  the  fnljn 
and  volume  on  .and  in  v/inch  it  is  embodied  in  the  register. 

(2)  Every  other  instrument  shall  be  deemed  to  be  registered 
so  .soon  as  a  memorandum  of  it  has  been  entered  in  the  register 


i 


i 
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u|>on  fh,.  |„lio  const  it  lit..!  I.y  tho  fxisting  rrrtificate  of  title 
of  siicii  land.     llHKj,  c.  24,  §  4.j. 

38.  The  icKistrnr  sliall  retain  in  his  ofli.c  every  recistered 
■  iistrunient.     HKUi.  e.  21,  §  40.  mmu... 

39.  Kvery  nu nioraiidiiin  entered  in  the  reuister  shall  sfUe 
til'-  natur.-  c.t  the  instrument  to  whieh  sueh  memorandum 
relates,  the  day  the  i,our  and  the  minute  of  its  reuistration 
:m(l  the  names  of  the  |)artie.,  thereto  and  shall  refer  l.v  n.iml.or 
or  symlol  to  such  mstrtmient  and  shall  be  siirned  l.v  the 
registrar.     liRXi,  c.  24,  §  47.  >-  y 

40.  Whenr'ver  a  memorandum  has  i,een  entered  in  the 
register  the  H'pistrar  sh.ail  make  a  lik..  m<  morandum  uiion  the 
dupiieat.-  when  the  same  is  pr.-sented  to  him  fur  the  i)urrose 
and  sisn  and  t-eal  such  memorandum. 

(2.)  Such  memorandum  shall  he  received  in  all  courts  of 
law  as  conehisivc  evidence  of  its  contents  jmd  that  the  instru- 
ment of  which  It  IS  a  m.  morandum  has  heen  duly  nci-tered 
under  the  provisions  of  this  Act.     IJIOG,  c.  24,  §  4,S. 

41.  Whenever  any  laiul  is  granted  in  Saskatchewan  hv  the 
<  rown  the  h  (ters  patent  1  herefor  when  r.vcived  hv  the  reiii'-trar 
..  the  ref.I^t  rat  ion  district  in  which  the  land  -o  Rranted  is  situated 
^.lall  l.e  retained  I.y  the  re-istnir  in  his  ofhce;  a  certilicate  of 
Mile  as  provided  l.y  this  Act  with  any  nccessarv  qualification 
^h-Al  l.e  frranted  to  the  patentee  a:id  a  duplicate"  of  such  c.  rtifi- 
■  :ite  ol  title  shall  1)0  issued  to  the  patentee  upon  tlie  payment 
.1  SUCH  tees  and  charRcs  as  are  fixed  or  mav  from  time  to  time 
e  iixcd  t.y  the  Lieutenant  Covernor  in  Council- 

l*'Ovided  however  that  no  fe,\s  „r  chaifre^  ..hall  l,e  pavahl.' 
•ipon  the  issue  ot  a  duplicate  certificate  of  title  to  a  per.-on 
^'■t:o  has  ol. tamed  a  i)atent  under  a  homestead  entry  in  accord- 
n -e  with  the  provisions  of  an  Act  of  the  Parliament  of  Canada 
"own  a.s  7 he  Domiuum  Lfuufs  Ad,  unless  at  the  time  such 
-iphcate  certificate  of  title  is  issued  there  are  instruments 
:■  mstered  or  filed  which  incumber  or  affect  the  title  in  which 

•  -e  such  duplicate  certificate  shall  be  issued  upon  the  pavmem 

Mich  fees  as  are  hxed  or  may  from  time  to  time  be  fi.xed  l.v 
•    1. untenant  Covernor  in  Council.     I'JOG,  c.  2t,  §§  49,  r>0.  ' 

42.  The  notihcation  to  the  Ilud-oirs  Bay  Company  by  the 
yniiister  of  the  interior  under  the  i)iovisions  of  77,c  Dominion 
'■"ttds  Ad  of  the  siirxcy  and  confirmation  of  the  survey  of 

•  riy  touiiship  or  part  of  a  lowiishii)  siiaii  be  acceptetl  by  a 
"Kistrar  as  equivalent  to  and  be  dealt  with  by  him  in' all 
icspects  in  the  same  manner  as  if  the  said  notihcation  were 


J7s 
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U'ttcrs  paliiit  to  Mild  ill  favor  of  tlic  .-aiil  cuniiJaiiy  y,rantinp:  lo 
tlic  said  loinpaiiy  in  fic  siinplr  tlir  sections  or  portions  of 
sections  to  wliicli  tiicy  arc  i  iititlcd  in  such  townsliips  or  parts 
of  townships  umlcr  the  i)rovisions  of  The  iJnininion  Landu 
Act.     r.KH).  .'.  24,  iJ  ."il. 

43.  A  notification  to  the  rcni-trar  from  tlic  minister  of  the 
interior  tiiat  hind  descrilied  therein  has  been  granted  to  the 
f'anailian  Tacific  Uaihvay  Company  or  to  any  other  railway 
company  entitled  to  Dominion  hinds  under  the  authority  of 
an  Act  of  rariiameiit  shall  lie  accepted  by  the  renistrar  and 
dealt  with  liy  him  in  all  respects  as  if  the  same  were  letters 
patent  in  favor  of  >uch  company.     IDOti,  c.  24,  §  52. 

n.AXS    OF    tiOAOS. 


44.  Whiiiever  the  plan  of  a  surveycii  road  or  trail  is  for- 
wardt  il  to  the  registrar  of  the  jiroper  land  titles  oflice  {)ursuant 
to  the  provisions  of  T)ie  Pithlir  Works  Act  the  registrar  shall 
call  in  the  duplicate  certificate  of  title  for  all  patented  lands 
aflected  thereliy  in  the  manner  set  forth  in  section  14S  of  this 
.\ct;  and  upon  receipt  of  same  or  if  the  reiiistered  owner  of 
such  lands  refuses  or  neglects  to  return  the  said  duiilicat'^  certi- 
ficate of  title  within  thirty  days  .■ifter  the  demand  tlienlor  has 
lieen  mailed  to  him  by  the  re)ii>trar,  the  re};i>trar  shall  proceed  to 
file  and  register  the  said  plan  and  shall  cancel  the  area  required 
for  I  IK.  ;(j;.  '  >-■  showii  i>.\  the  plan  from  the  c  '  Oiiate  of  title 
in  his  office  and  from  th(>  duiilieate  that  may  h:t._  Lieon  or  may 
afterwards  be  returned  to  him,  and  ui)on  beinu;  requested  so 
to  do  by  the  minister  of  pul)lie  works  for  Sa>katchewan  shall 
grant  a  certificate  of  title  for  the  road  or  trail  free  from  all 
incumbrances,  liens,  estates  or  interests  whatsoi'ver  to  his 
Majesty  in  the  right  of  the  province  and  sliall  issue  to  his 
Majesty  a  duplicate  of  such  certificate  of  title  and  forwarrl  the 
same  to  the  minister  of  public'  works: 

Provided  that  the  right  and  title  to  .nil  mines  and  minerals 
wliicli  may  lie  found  to  c.\i-t  undir  such  land  shall  continue  to 
he  vested  in  the  said  owner  and  his  assigns. 

^2)  .\  plan  of  survey  of  any  dr.ain  or  w.ater  right  registered 
by  the  applicant  for  such  right  when  the-  applicant  is  the 
minister  of  pul)lie  works  for  Saskatchewan  .shall  create  an 
easement  over  or  through  the  land  shown  to  be  affected  thereby 
and  --hnll  l-.e  dc;i!t  wit!-,  in  all  rc-^pect';  bv  the  registrar  a-  pro- 
vided in  section  7:5  of  thi^  An.  \'M\.  ,"  2t,  ;j  .j:5;  I'.tOS.  c.  29. 
§  2;    19U!»,  c.  20,  §  4. 


MAI  I   11..S     .>;\.>K  \|(  111  U  \.\  ,7,) 

45  11  a  .•.•rtifi.-at..  of  titlo  has  „ot  I,,,,,  urantrd  t..r  any 
a  1.1  ajfrct...  I.y  a  roa.l  or  trail  a.  .>l,o«n  upon  thr  pi..,,  for- 
^  nnl.Ml  to  th..  n.uM.trar  as  lH.n.iMl..f..n.  provid.-l  the  n  KJ.trar 
-.all  UiK»i.  urant,n«  a  .•..rtiti,.at,.  of  title  for  m„.|i  land  .•an,-,.| 
li"  :'na  rc.|tiin;.  lor  tlu-  roa.l  or  trail  as  shown  upon  ^ucli  plan 
iron,  such  .■..rtiti.'at..  of  tit!-  an.l  from  tlu-  .lupicat..  th.'ri 
;vh..n  issuo,!  ati.l  l,..for,.  ddivored  to  tl...  own.';  an.l  .nil. °s 
a  r<'MT\ation  of  such  survycd  road  or  tn'il  is  nii.l..  in  tl... 
grant  from  1 1,.-  ( 'r.nvn  of  such  iaii.i  h..  >l,all  upon  l„.in«  re,,  .J  1 
so  to  do  l.y  the  minister  of  puhli,.  works  for  th,.  (.rovin.-,  gran 
a  new  cort.hcat,.  of    titl,.  to  his  .Maj..>ty  in  the  ri«ht  of  tt 

•  rtiluat.-  of  titl..  and  forwar.l  the  same  to  the  niini^t.r  of 
public  works.      I'loci,  (..  24,  §  54. 


46.  W'hen.N 


.r  it  is  ma.l,.  i.)  .'ippear  to  the  satisfacti.)n  oi 
ler.'tofoiv  (ile.l  hy  thi'  di.[)art- 


the  n^nistrar  that  in  anv  plan  I. 
fient  of  pui)lic  works  of   the   X„.,,,„, 
iii.l  r.-fiist.iv.j  as  h.-reiniiefore  i.rovi.l...! 


orthwe-t    'I'errit 


Ories    or    filed 


..tlliT 


manifest  tc' 


.-rors  have  lut.'rvene.l  the  registrar  shall 


inical  or 


Ian  to  he  withdrawn  by  the  d 


permit 


lU-U 


partment  of  i)ublic  works  of 


Saskat..h..wan  .u.,1  a  ,.orn...t...l  plan  s,;b;;it.;^e//Zn.r  a," 
tl-  provisions  01  the  next  thive  preccdin«  ..rtious  shall  a,.  ,lv  to 
Ml...  correctc.l  ..r  -ub-t.tuted  i>lan  upon  the  same  1,.,,^  f,l,d 
.••'-I  registered.     I!)()(),  c.  24,  §  oo;    l!)(;7,  c.  32,  §  6. 

47.  .\   notiticalion   t,,   the   ivgistrar  from   the  mim.t.r  of 

iion  an.l  wh„.h  is  a  p.art  of  any  roa.l  .allowan.-e  or  .surveyed 

.i>  been  clo.se.l  sh.all  op.Tate  as  a  transfer  from  the  Crown  to 

he  person  named  as  tran.sf,.ree  in  such  notification  or  in  a 

I  ran.sfer  attached  thereto  ami  shall  be  accept..!  bv  tl...  r.«i>trar 

■n..l  bo  dealt  with  by  him  in  all  r.^spects  as  if  .such  notification 

n.'re  letters  patent  m  favor  of  such  person. 

(2)  The  notification  sh.-iU  state  th.-  nature  of  the  grant  and 
^l..all  specify  any  mines,  minerals,  easements  or  rights  whi.h 
■■'<->'  excepted  from  the  grant. 

(3)  A  notifi.-ation  to  th.'  rcKisttar  iiom  the  mini.ster  of 
I'ul.lu-  work>  that  th.-  land  shown  on  any  plan  of  road,  drain 
or  wat.;r  rijrlit  for  which  a  .•.■rtific'ite  of  title  in  the  name  of 

!'s  Majesty  in  the  right  of  th.-  pr..\  in,-.-  h;,s  not  b.-en  issu.-d 
"as  been  aban.lom-d  shall  operat.-  as  a  transfer  from  the  Crown 
...  the  re-isten-d  own.r  of  tla-  land  through  which  tin-  ,ua,i 
10  be  abandonc.1  p,-,.-,.,  and  shall  '-  accepte.l  bv  the  r.-nistrar 
and  any  memorandum  which  mi  x    -.avc  been  made  ui)on  the 


W£. 
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oriRi.Vil  ..•rtificatr  of  litl<-  to  tl,<'  lan-l  upon  »•';;  '''"'"«  "f^'i' 
plan  shall  l-c  .•aru.U.d.  liHJO.  c  2i,  §  ..(i;  lUOS,  <••  2U.  §  -^ 
1908-9,  c.  9,  §  2. 

48  Sections  44  to  47  inclu>ivc  of  tliis  Act  sliall  api^ly  to 
all  plans  of  ioa.I.  or  trails  licrctofurc  tiled  ni  any  land  title> 
oflicc  in  Sa>katclic\van  un.lcr  the  provisions  ol  any  Act  ol  the 
Parliament  of  Canada  or  of  any  ordinance  of  the  Northwest 
Terriior.es  or  of  anv  Act  of  the  Lesislature  of  Saskatchewan 
and  shall  so  be  dealt  with  by  the  rej^istrar.  19Uf,,  c.  21,  §  or 
(•>)  A  copy  of  anv  plan  made  under  the  provisions  of  The 
Northwest  Territories' Act  duly  certified  by  the  surveyor 
eeneral  of  the  deiiarlment  of  the  interior  and  l)y  the  chiet 
eniiineer  of  the  department  of  public  works  tor  Saskatchewan 
shall  be  accepted  and  dealt  witii  by  the  rej;i>trar  under  the 
provisions  of  the  said  sections  44  to  47.     V.llO-ll,  c. 


12,  §  2. 


Al'l'I.K  ATIONS   TO    liUINCi    VNDKit     lllls    M   I. 

49.  The  owner  of  anv  est.ate  or  interest  in  any  land  whether 
le^al  or  eciuitabie  lett('rs  ])atent  fjr  which  isMied  from  the 
Crown  before  the  first  day  of  .laiuiary,  one  thousand  eiKht 
hundred  and  eijihtv-seven,  or  which  otherwise  had  i)rior  to  that 
date  passed  from  the  Crown  may  by  himself  or  bis  duly  .author- 
ized anent  or  attorney  apply  io  have  his  title  registered  under 
the  provisions  of  this  Act. 

(2)  If  at  the  time  of  the  grant  of  the  certificate  of  title 
there  are  no  registered  incumbrances  or  conveyances  aflecttii!: 
such  land  the  certificate  inav  b(>  granted  to  th<-  patentee  upoi 
payment  of  such  fees  as  are  hxed  in  that  behalf  by  tarill  mad- 
from  time  to  time  bv  the  Lieutenant  Covernor  in  Council,  bui 
no  fees  shall  be  i)ayable  therefor  under  the  ])ruvi>ions  of  thi- 
Act  relating  to  the"  assurance^  fund.     \'MW>.  e.  24,  §  .')S. 

50.  The  applM'.ation  therefor  shall  lie  made  in  writing  \- 
the  registrar  of  the  registration  di-trict  in  which  the  land  i 
fiituate  in  form  \\  in  the  .-schedule  to  this  Act  and  shall  l- 
verified  liy  aflitlavit  of  the  ai)i)licant  or  some  one  on  his  behal 
in  form  (-'  in  the  said  schedule. 

(2)  The  application  shall   be   accompanied   by: 


(a) 
(b) 


All  deeds,  if  any.  in  possession  of  the  applicant; 
A   certificate  showing  all    registrations  afTecting  tl- 
title,  down  to  the  time  when  such  application  is  fileil 
with   the    copies   of   any    registered   document--    th' 
original  whercol  he  is  unabl.    to  produce: 
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Provided  tliat  it  sliall  not  in  any  case  bo  necessary  for  any 
applicant  to  produce  copies  of  any  document  tlie  original 
whereof  is  at  the  time  of  the  application  of  record  in  the  office 
of  the  reixistrar  to  whom  the  api)lication  is  made;  nor  for  the 
Hudson's  Bay  fomi)any  in  the  case  of  any  lands  the  title  to 
which  passed  to  that  comi)aMy  Iiefore  the  first  day  of  Jainiary, 
one  tiiousand  ei};ht  iiundred  and  eighty-seven  either  by  noti- 
fication made  under  the  provisions  of  The  Dominum  Lands 
Act  or  by  letters  patent  issued  thereunder  prior  to  that  !ate 
if  the  application  is  accompanicfl  by  an  afiidavit  by  any  officer 
of  the  company  api)roved  by  the  attorney  Keneral  in  form  D 
in  the  schedule  to  this  Act.     1900,  c.  24,  §  59. 

51.  rjion  tiic  filinf:  of  such  application,  if  the  applicant  is 
the  original  fiiaiitce  of  the  C  rown  of  the  land,  and  no  deed, 
transfer,  mortfiafie  or  other  incumbrance  or  instrunicnt  or 
caveat  affecting  tiie  title  thereto  appears  to  have  been  recorded, 
or  if  not  the  original  grantee,  all  the  original  title  deeds  are 
produced  and  no  person  other  than  the  applicant  is  in  actual 
possession  of  the  land  and  no  caveat  has  been  hied,  the  registrar 
if  he  entertains  no  doubt  as  to  the  title  of  tlie  ap|)iiia!it  shall 
grant  a  ceitificate  of  title  as  hereinafter  jirovided.  1906, 
c.  24.  §  (10. 

52.  If  there  is  any  mortgage  or  iiieuiniiraiice  against  the 
land  at  the  dtite  of  such  application  the  filing  with  the  regis- 
tr.ir  oi  the  original  mortgage  or  the  instrument  creating  the 
incumbrance  or  a  copy  of  such  mortgage  or  instrument  having 
indorsed  thereon  or  attached  theri'to  a  receipt  which  may  be  in 
form  I  in  the  schedule  to  this  Act  for  the  payment  of  the 
amount  thereby  secured,  signed  by  the  mortgagee  or  inciim- 
brancee,  attested  by  an  affidavit  of  the  witness  slutU  operate  as 
a  discharge  of  the  .security  created  bv  such  mortgage  or  in- 
cumlirance.     1900.  c.  24,  §  01. 

53.  If  any  person  other  than  the  a|)i)licant  appears  by 
admis-ion  or  otherwi.se  to  l)e  interested  in  the  land  and  the 
applicant  desires  to  have  his  title  registered  .subject  to  the 
interest  of  such  other  i)erson  and  such  interest  is  by  virtue  of 
a  niortg.age.  incumbran 'c,  lease  or  charge  e"eated  by  any  other 
iiistn  nieiit  and  siieh  instrument  is  at  the  time  of  the  applica- 
tion of  re(ord  in  t;ie  ofhce  of  the  registrar  to  whom  application 
is  ni:i(ie  or  if  not  .-  )  of  record  is  then  i)roduccd  to  the  registrar 
the  registrar  ma^  if  he  entertains  no  doubt  as  to  the  extent 
and  nature  of  interest  or  of  the  title  of  the  ai)plicant  register 
the  title  and  grant  a  certihcate  of  title  and  issue  a  duplicate 
certilicate  subject  to  s,uch  interest.      iitiM),  c.  2i,  §  u2. 


IS'J 
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54.  la  ;iiiy  ,-a<(.  vv|„.iv  thv  person  who  Mi)pc:)rs  to  ho  intor- 
<stc,d  in  l:m,l  is  ;,  cons.-ntinsr  party  to  ;ui  application  tiir  n-ei^- 
trar  may  il  lu-  cntcrtaiiH  no  doul.t  as  i„  tlic  title  of  tlio  applicant 
tiran    a  .•nt,  icatc  of  till,.  sul.j,...t  to  ih..  t.Tnis  of  the  'onsonf 

I  rovKl.d  that  siicl,  consi'iit  shall  he  in  writinR  siLMK-d  bv 
t  10  (011^.111  mj;  party  in  prcsciirc  of  a  witness  and  attest..,!  iii 
the  mann.T  n.,|mmi  hy  this  Act  for  th..  attestation  of  instru- 
ments not  under  seal.      IdOO,  c.  21,  §  iVA. 

55.  In  all  cas(s  other  than  those  provided  for  in  the  last 
four  pn'rclmji  sections  the  registrar  shall  forthwith  on  nivin- 
tae  applicant  a  cerfhcate  of  the  filing  of  his  ai.plicat ion  trans' 
n  ,t  th..  appli..atioii  with  all  eviden....  suppli..d  to  the  master 

c   'A    r.-  ""    onvn"'^   )y'^'\'''  •"■"■i»='»'t'-'-  mentioned.     1906. 
(•■  21.  iJ  (,1;    l!U)!S-0.  c.  '.».!}  ;j;    l!Mt.  c.  20,  §  1. 

56.  Th,.  master  of  titl,.s  shall  examine  without  ,le!av  all 
ti  les  whi,h  are  suhmitte.l  to  him  an,l  for  sudi  purpose  "shall 

inf,'r!.'r7'"'''?'  ";'.'■.•■'"  '"''■^?"'^  it.ter,.st..d  or  claiming  to  be 
nt,T,..t,;d  an,!  sh.-,l|  hear  and  consider  the  claims  as  ^srainst 
th.'  ap[)i.cant  of  any  p.-rson  who  is  in  possession  of  th..  land; 
and  he  sh-.ll  h.-.v,;  an,!  exer.asc  all  the  powers  for  ,omp,.llins 
the  atten.ianc,.  ot  p.^rsoiis  and  the  i.ro.luction  of  ,locum,.nts 
which  usually  app,.rtam  to  courts  of  civil  j.Ntire  and  th..  judRps 
(her,of  111  evil  actions  brouuht  fh,.|viii.  Hide,  ,.  ■>(  §  (\^- 
l!»OS-!»,e.  (.,§;};    liK)!).  c.  20,  j;  1.  '•    -1,   5}  bo, 

57.  Ally  p.TMjn  h.aviuK  an  adv,.rse  ,laini  ,)r  a  chim  not 
rcco-iii/.,  ,i  in  th,.  ai.plic,.,tion  for  rcRistration  mav  at  anv  tim,. 

..■..n;  th,.  rnas„.r  ol  t,tl,.s  has  approv,.,!  of  the  applLnfl 
t.tl,.  fil,.  wi  h  h.-  n.Kistrar  a  sliort  stabwut  of  his  claim  veri- 
fud  by  a  lalav.t  an,l  sh.-dl  s,.rv,.  a  copy  thenof  on  the  applicant 

M';",;i;l^:'::'2."Vb  '""""■  ''''■  "■ '''  ^  ''-^  ^"^K"  a 

58.  If  .-my  adv,.rs,.  claim  is  filed  th,.  master  of  titl,.s  sh-dl 
cat.(  ot  title  sliall  be  Rrant,.,!  until  such  a-hvi^,.  claim  his 
^■y(i,tl  '■«»'•'••  2i,  §  07;    lOOS-9,  ,..  0.  §  Tim 

♦  Iv.fl  r"  •■"VV.'''"'  '"'/."'•'•.'''>"  '!».  mast,.r  of  titl,.s  mav  ,lir,.ci 
that  notu.e  ol  th,-  appl„.ation  b,.  published  in  some  n cwm  '  ne 
or  n,.wsp..pers  m  such  form  ..,n,l  f„r  su,.h  p.'rio.l     s  1,    ,    i,  k 
expedient   and  no  onL-r  tor  iv«istrati„n  shall  I ,.  gr  nte,    b^ 
..m   until   alter  the  ,.xpiration  of  at    l,...,st   four  wo  ks  from 

i'be'nui:;!;"!"^  ■',;;;•  ''"'.^'r'v"  '^  '"•  •-  <i^'eb^i  to  Sr 

to^be  publi>!„..l.     m)h.  ,..  21.  §  OS;    l<i(l8-0,  c.  9.  §  3:    1009 
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60  Tl„.  ranst..,-  of  titles  if  sati-fi,..l  v.itl.  tlu-  ap,)ii,.anf.s 
u  r  .<,all  tl,..r<Mipo.,  nu.ko  -,  onicr  din.tinK  th,-  .Vjristrar 
:>lfT  tli<.  (xpimtioi;  ot  lou.  ...,.ks  from  th.-  date  tlu-r.'of  unless 
m  the  nH.ant.m..  tlu.  onl.T  is  ap,),.al...l  from  to  roRist.T  the 
^•111....     l!t()t,.  ,..  21,  §  (;<);    l!)US-0.  ,-.  0.  §  :]■.    looo,  ^.,  20,  ,<  1 

61.  Altrr  tlic  n-istration  of  a  tit!.«  the  n'si^trar  slnll  mkc 
oa  ,  >..n  ofFinaiy  s.al  an.l  .Llivrr  to  th.  Jlv,,,.;  or  iis  ^y 
.iutl:onz.,l  aficnt  a  chipiicato  of  th..  (crtificat.  of  title  in  tlK- 
.^.'fr  r";!'"!  '  ■^''■•'",'""  •■"*"'■•■''  ••'"  '"'™-'=""ia  indorsell  on 
"I  attarh.d  to  the  ecrtificati'  of  title.      liKJti,  e.  24    S  70. 
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62.  In  <.very  inMriinient  transferrin!;.  incumli(>rinL'  or 
'harumK  any  lan.l  for  whieh  a  eertifieate  of  tith-  has  been 
jiranted  there  shall  he  imi)li..d  the  followin-  covenant  l.v  the 
transferor  or  meiimhrancer.  that  is  to  say:  Tliat  th.>  transferor 
or  ineumhrancer  will  do  such  a.^ts  and  execute  such  instruments 
a.s  m  accordance  with  the  provisions  of  this  Act  are  neces.arv 
to  mve  efl,.ct  to  all  cov.  nants.  con,lition<  and  nurposes  expre-lv 
;et   forth  m  such  n.strument  or  hy  this  Act  declared  to  be 

nplied  aKanLst_.such  person  in  instruments  of  a  like  nature. 
I  "U).   c.   Ji^   j5    (1 

63.  In  every  instrument  transferring  lan.l  for  which  a 
eertifieate  of  title  has  been  granted  subje.t  to  mort^.a-e  or 
incumbrance  th.-re  shall  b.-  impli,..!  a  .ov.'nant  bv  Uie  trans- 
feree « it  h  the  transf.Tor  and  so  loii'  is  such  traiisfere-  shall 
remain  the  repi-tere.l  owii.t  with  tne  mortgasee  or  incum- 
l-niiice  that  the  transferee  will  i)av  the  jirincipal  m-mev 
interest,  annuity  or  rent  charge  sccur.-d  bv  th,-  niort'-ai-c  or 
iii.aimbrance  at  the  rate  ami  at  the  tim<-  spe'cifi.'.l  in  th."in<tru- 
im^nt  crcntiiiK  the  sam.-,  and  will  indemnifv  and  keep  harinlc<s 
the  tran.^teror  from  and  against  the  jirincipal  sum  or  other 
moneys  secure.l  by  such  instriiiiient  an.l  from  and  aRain-t  th.' 
liability  in  respe.t  of  any  of  the  cov.-nants  therein  contained 
"I-  under  this  A.-t  impli.'.l  on  the  part  of  th.'  transferor      I'tOO 

■    -'1,  j!  -2;    I'JO'J,  c.  20,  go. 

64.  After  a  certificate  of  title  ha-  be,,,  ^iianl.d  for  anv 
lan.l  no  instrument  until  r<'p:i>t..ivd  un.ler  this  Vet  shall  be 
eltectual  to  pass  any  estate  or  int.'rest  in  anv  lan.l  except  a 
e:isel,old  inter.'st  not  cx.vedinR  three  rears 'or  rend.r  such 
lan.l  hah!,.  ;,«  srcunty  fur  the  [laymrnt  of  nionev  cvvpl  as 
afiainst  the  p.r-oa  making  the  same      1000,  c.  24, "§  73. 
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65.  The  owner  laiul  for  uhieh  ;i  certificate  of  title  has 
been  granted  sluul  lioid  the  same  subject  (\n  addition  to  the 
incidents  implied  by  virtue  of  tliis  Act)  to  such  incumbrances, 
lien-,  estates  or  interests  as  are  notified  on  the  folio  of  the 
register  which  constitutes  the  certificate  of  title,  al)solutclv 
free  from  all  other  incumbrance-,  liens,  estates  or  interests 
whatsoever  except  in  case  of  fraud  wherein  he  has  i)articipate(l 
or  colluded  an(i  except  the  estate  or  interest  of  an  owner 
claiminp;  the  same  land  under  a  prior  certificate  of  title. 

(2)  Such  priority  shall  in  favor  of  any  i)erson  in  posses- 
sion of  land  be  comi)ute(l  with  reference  to  the  prant  or  earliest 
certificate  of  title  under  which  he  or  any  per-on  tlirous:;h  whom 
he  derives  title  has  held  such  possession.     lUOG,  o.  24,  §  7.j. 

66.  The  land  mentioned  in  any  certificate  of  title  pranted 
under  this  Act  shall  by  implication  and  without  any  special 
mention  theri'in  unless  the  contrary  is  exi)ressly  declared 
tlierein  be  suljject  to: 

(a)  Any  subsisting  reservations  or  exceptions  contained 
in  the  original  grant  of  the  land   from  the  Crown; 

(b)  All  unpaid  taxes; 

(c)  Any  public  highway  or  right  of  v.ay  or  otlur  i)ul)lic 
easement  iiowsoever  created  upon,  over  or  in  resi)ect 
of  the  land; 

.\ny  subsisting  lease  or  agrci  nuiit  i'or  a  lease  ''or  a 
period  not  exceeding  thr(>e  years  where  there  is  actual 
occupation  of  tlie  land  under  the  same; 

(e)  -Any  decrees,  orders  or  executions  against  or  affecting 
the  interest  of  the  ()wn<>r  in  the  land  wiiich  ha\'e  been 
filed   and   maintained    in   f(}rce   apainst    the  owner; 

.Any  right  of  exiiroi)riation  wliich  may  by  statute  or 
ordinance  be  vested  in  any  person,  body  cori)orate 
or  his  Majesty; 

(ij)  Auy  right  of  way  or  other  easement  granted  or  acquired 
untlcr  the  i)rovisions  of  The  Irriqalion  Ad.  1000. 
c.  24,  §  70. 

67.  After  the  certificate  of  title  loi-  any  land  has  been 
grai)t(  (!  no  instrument  shall  be  eflecttial  to  pass  any  interest 
then  in  or  to  render  the  land  liable  as  security  for  the  j)ayment 
of  money  as  against  any  Ixotn  fide  transferee  of  th"  land  under 
this  .Act  unless  such  instrument  is  e.xecut<'d  in  accordance  with 
the  provision.s  of  this  Act  and  is  duly  regiatered  thereunder. 
1906,  e.  24.  §  77. 
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68.  No  momon.iKl  itn  or  ciitrr  -lidl  1)(>  mndp  upon  a 
crrtificatf"  of  title  or  upon  the  duplicate  tliereof  of  any  notice 
of  trusts  whether  expressed,  im[)iie(l  or  constructive.  " 

(2)  The  registrar  shall  treat  any  instrument  containing 
any  such  notice  as  if  there  was  no  trust  and  the  trustees  therein 
named   .shall   he  deemed    to    he    tlie   absolute   and    heneticial 
owiKTs  of  the  land  for  ihr  piir[)oses  of  this  Act.     1900   c    24 
§  7',t. 

69.  Iaitv  in-truimiit  -h.ill  become  operative  accordini;  to 
tlie  tenor  and  intent  thiTiof  so  soon  as  registered  and  shall 
thereuj  on  create,  transfer,  >urr<'nder.  eharue  or  discharge,  an 
the  case  may  he,  tlie  iai.d  or  estate  or  interest  therein  men- 
tioned in  such  iiistrunent.     KHMi,  c.  24,  §  SO. 

70.  lii-truniiiits  reui-tcrcd  in  respect  of  or  affecting  the 
same  land  sh;ill  ]>,•  entitled,  to  priority  the  one  over  the  other 
acconhng  to  the  time  of  registration  and  not  according  to  the 
date  of  execution.      !!)()(;,  c.  24,  §  81. 


TR.\N.SKKR.S. 

71.  When  land  for  which  a  certificate  of  title  ha.s  been 
granted  is  intended  to  be  transferred  or  any  right  of  way  or 
other  pa.sement  is  intended  to  !»•  created  or  transferred' tlie 
owner  sh.ull  execute  a  transfer  in  ff)rm  V  in  the  scliedule  to  this 
Act  which  transfer  may  for  description  of  the  land  intended 
to  be  dealt  Willi  refer  to  the  certificate  of  title  of  the  land  or 
shall  give  .such  description  as  is  necessary  to  identifv  the  same 
and  shall  contain  an  accurate  statement'of  the  estate,  interest 
or  easement  intended  to  b(>  tnin'^fernd  or  ercjited  IMOO 
c.  24,  §  .S2;    190!),  e.  20,  §  6. 

72.  Xo  words  of  limitation  arr  necessary  in  an\  transfer  of 
•iiiy  land  in  order  to  transfer  all  or  any  title  therein  iiut  every 
in.-;rument  transferring  land  sh.nll  operate  as  an  absolute 
transfer  of  all  such  right  and  title  as  th-  transferor  has  therein 
at  the  time  of  its  execution  imless  a  contrarv  intention  is 
expressed  in  the  transfer: 

Provided  that  nothing  herein  contained  shall  preclude  any 
transfer  from  operating  by  way  of  estoi)))el.     1901),  c.  24,  §  S3. 

73.  Whenever  any  easement  or  any  incorporeal  right  in  or 
over  any  land  for  which  a  certificate  of  title  has  been  granted 
IS  created  for  the  purpose  of  being  annexed  to  or  used  and 
enjoyed  together  with  other  land  for  wliich  .m  certilicjte  of  title 
has  .ilso  i)een  granted  the  registrar  shall  make  a  memorandum 
of  the  instrument  creating  such  easement  or  incorporeal  right 
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upon  till'  folio  of  llio  ro{'i>t<T  which  constitutes  the  existing 
certificate  of  titli'  of  sui-h  other  iaiKl  antl  iiiou  the  thipliciite 
tliem.f.     1!)(1(),  r.  L>l,  §  SL 

74.  If  a  tran>fer  piin'orts  to  traiisf(r  the  transferc-'s 
iutenst  in  thr  winie  or  part  of  the  hiiul  ineiilioned  in  any 
(■(rtificati-  of  title  the  tran>feror  shall  deliver  up  the  duplicate 
(•(rtilieati  of  title  of  the  land  and  the  retri<trar  shall  make  a 
niin'.oraiid'.  in  >ettiii'j:  forth  the  particulars  of  the  tran-fer  uion 
the  duplicai  •  certilicate  of  titU>  and  upon  the  ccrtilicate  of  title 
in  the  regiMer  cancelling  tlie  same  titlur  wliolly  or  partially 
according  as  the  transfer  jiurports  to  transfer  the  whole  or 
part  only  of  the  interest  of  tin-  transferor  in  the  said  land. 
1<)()('>,  e.  21.  §  S."). 

75.  I'lwn  every  transfer  of  tiie  land  mentioned  in  a  certifi- 
cate of  title  the  certilicate  of  title  to  in-  firanted  shall  he  liranted 
l)y  the  n-gistrar  and  a  duplicate  shall  he  issued  to  the  trans- 
feree on  application.     llHKi,  c.  24,  Jj  bi). 


I'LAXS. 

76.  Tiie  rej;i>trar  may  recjuire  the  owner  of  any  land  within 

his  rejristration  district   desiring  to  transfer  or  otherwise  to 

deal  with  tin-  -ame  under  tiie  pro\isions  of  this  .Act  to  furnish 

the  registrar  with  a  map  or  plan  of  the  land  having  tiie  .several 

measure  nients   mark(d  then  on   certified    hy  a  ^Saskatchewan 

land  surveyor  and  prejiardl  upon  one  of  the  following  scales: 

[a)   If  the  land  proiostd  to  he  transferred  or  dealt  with 

is  of  less  area  tlian  one  acre  linn  the  map  or  ])lan 

shall  he  on  a  .scale  not  less  than  one  incli  to  two  chains; 

{h)   If  tlie  land  is  of  greater  area  tlian  one  acre  Init  not 

exceeding  five  acres  then  tlie  map  or  plan  shall  he  on 

a  scale  not  li'ss  than  one  inch  to  live  chains; 

(r)    If  tiie  land  is  of  greatc  r  .area  th:in  five  acres  but  not 

exceeding  ( ighty  acres  then  the  maj)  or  plan  siiall  l)i' 

on  a  .scale  not  less  than  one  inch  to  ten  chains. 

(2)  Tiie  owner  sliall  >ign  tiie  jilan  and  attest  tiie  accuracy 
of  tiie  same  in  tlie  m;nmer  iiereina.tter  i)i()\ided  for  tiie  attesta- 
tion of  all  instruments. 

C-V)  If  tlie  owner  neglects  or  refuses  to  comjily  with  the 
re(|uirements  aforesaid  the  registrar  shall  not  i)roceed  with  the 
registration  of  the  (ran^fer  or  dealing  until  the  re(|uirements 
arc  complied  with. 

(4)  Sul)sequent  suii(livi<i()iis  of  the  smiik^  hiiul  may  he 
«lelineated  upon  a  duplicate  of  trie  map  or  p.lau  of  the  same  so 
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■is: 


or   any  Act  of 
las  hccii  lotlRod 


furnishod  if  siicii  map  is  upon  a  siiflicicnt  scale  in  accordance 
with  tiie  provisions  iiorein  contained:  and  tlic  corri'ctness  of 
the  delineation  of  each  suidivision  shall  lie  attested  in  the 
manner  prescrihed  for  the  alti'station  of  an  ori,u:ina!  map. 

(.'))  Where  i)arts  of  dinVrent  Icfral  sulidivisions  are  included 
in  the  same  iraiisiVr  the  map  snail  represent  tlx-  whole  of  the 
hpal  suldixi^ions  and  shall  inc'.icate  th(>  location  of  the  land 
to  he  transferred: 

IVovided  that  this  -hall  not  lie  necessary  in  the  ca-e  of  lots 
in  a  city,  town  or  viila<>e  the  plan  of  which  has  he-'n  niii^tered 
1900,  c.  24,  §  S7;    19(M»,  c.  20,  §  7, 

77.  Any  plan  which  has  heen  prepared  in  acconlam-e  with 
tlie  provisions  of  any  Act  of  the  Parliament  of  Canada  or  of 
any  ordinance  of  the  Northwest  Tcrritoric 
the  I.efrislatiirc  of  Saskatchewan  and  which 
or  filed  with  the  registrar  uikIct  or  in  accordance  with  tht 
provisions  of  any  of  saiil  Acts  or  ordinances  shall  be  dealt 
with  and  recognized  hy  him  in  so  far  as  it  is  caf)al)le  of  heinfj 
dealt  with  and  reco-rnizcd  as  if  it  h;id  been  prepared  ;ind  tileii 
or  reaistered  under  anil  in  accordance  with  the  provisions  of 
this  Act.     1900,  c,  2),  §  88. 

78.  Any  map  or  jilan  attoted  by  tin-  >i<!,iiatun'  of  the 
superintendent  -.-xneral  of  Indian  affairs  or  his  dejiuty  and 
certified  by  a  Dominion  laii<l  surveyor  to  Ih-  a  true  copy  of  a 
[ilau  of  survey  lodire.l  or  tiled  in  the  department  of  Indian 
atVairs  of  lands  described  as  "Indian  lands"  in  The  Iit'lian  Ad 
shall  be  dealt  with  and  recojinized  in  accordance  with  the 
provisions  of  this  Act  by  the  refjistrar  of  the  district  in  which 
the  said  lands  are  situate<l  when  the  said  map  or  plan  has  been 
lodpcd  or  filed  with  him  notwithstanding;  that  Tlir  Imliati 
Ad  do(s  .  at  exnresslv  authorize  the  saiil  map  or  plan  to  be  so 


lod)ied  or  tilrd. 

<:  12.  s;^ 


1900.  c.  21.  sj  89;    l!)()9.  c.  20.  ^ 


1910-1 


79.  Any  owner  >ubdividiut!:  land  and  laying!;  the  same  oui 
:is  a  town  plot  shall  register  a  map  of  such  town  jilot  and  aimll 
deposit  with  the  rcRistrar  three  copies  thiTcof  an<l  the  registrar 
-hall  indorse  thereon  a  certificate  showini!;  the  number  of  sm  h 
iiiai)  and  the  date  of  registration  and  shall  ileliver  one  copy  of 
the  same  to  the  minister  of  iiublic  works  for  Saskatchewan, 
retain  the  original  and  one  of  the  copies  in  the  land  titles 
oflice  ;iiid  reliirii  one  copv  to  th.e  owtier. 

(2)  Such  iu:ip  shall  be  iiiade  on  a  scale  of  not  li's-  than  om 
inch  to  four  r!iaii|s  and  shall  show: 
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(a)  The  iminluT  of  tlio  section,  township  and  ranpn  or 
the-  nunilicr  of  tho  river  lot  or  the  name  of  the  district 
or  reservation,  as  the  case  aay  lie,  in  which  the  land 
lies;    and 

(b)  Tiie  number  of  the  meriilian  west  of  which  the  said 
range,   river  lot,  district  or  reservation  is  situated; 

(c)  All  1  oundary  lines  of  the  section  or  sections,  river 
lot,  di-trict  or  reservation  within  the  limits  of  the 
land  shown  on  the  said  map; 

(rf)  All  roads,  streets,  passajies,  thoroughfares,  srniares  or 
reservations  approi)riated  or  set  apart  for  public  use 
with  the  courses  and  wi  Iths  thereof  respectively; 

(f)   The  lenpth  and  width  of  all  lots; 

(/)  Tlie  courses  of  all  division  lines  between  the  r(\spec- 
tive  lots  within  the  said  town  plot;    and 

{g)  The  courses  of  all  streams  or  waters  within  the  limits 
of  the  land  included  in  the  map. 

(3)  ']"he  lots  shall  be  marked  with  distinct  numbers  or 
syml  ols. 

(4)  I'Acry  such  map  shall  be  signed  by  every  owner  or  his 
agent  and  certified  in  form  X  in  the  schedule  to  this  Act  by  a 
Sa.skatchewan  land  surveyor  whose  res,iective  signatures  shall 
be  duly  witnessed  and  attested  in  the  manner  herein  provided 
for  the  attestation  of  instruments  to  be  registered  under  this 
Act. 

(5)  The  registration  in  the  land  titles  oflice  of  the  plan  of 
the  subdivision  in  lots  or  blocks  of  any  land  shall  vest  the 
title  to  all  streets,  lanes,  parks  or  other  reserves  for  public 
purposes  siiown  on  such  pl.an  in  his  Majesty  in  the  right  and 
to  the  use  of  his  I'lovince  of  Saskatchewan;  and  no  change  or 
alt<Tation  in  the  1  oundaries  of  any  street,  lane,  park  or  public 
reserve  shall  be  made  without  th<>  consent  of  the  minister  of 
public  works  having  been  first  ol)tained: 

Provided  that  the  right  and  title  to  all  mines  and  minerals 
which  may  be  found  to  exist  under  such  streets,  lanes,  parks 
or  public  reserves  shall  continue  to  be  vested  in  the  said  owner 
.and  his  assigns. 

(G)  No  plan  of  .sul)division  of  any  land  w  itliin  the  coriiorate 
limit~s  of  any  city  or  town  shall  be  registered  unless  it  conforms 
to  the  regulations  made  or  to  be  made  by  the  council  of  such 
city  or  town  witii  regard  thereto  and  provided  that  such  regu- 
lations and  ;uiy  amenfini.  lus  thrrrof  or  iiddit'oiis  thcn-to  have 
first  been  approved  by  the  minister  of  public  worKs,  or  in 
ease  no  sucli  regulations  have  l)een  made  then  Uiiless  't  cou"'ms 
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in  all  respects  to  the  regulations  of  the  depart mmt  of  public 
works  witii  rctrani  tfiercto  and  unlrss  the  cliicf  <ns;inr.r  of  the 
clcF)artmcnt  of  \m\>\k-  works  has  indorsed  thereon  his  certitieatc 
that  sneh  plan  of  suhdivision  coiifornis  in  all  respeets  to  the 
ref;uiations  of  tlic  dei)artment  of  puhiic  works  with  rcRard 
tiieroto;  and  r.o  plan  of  sulnlivision  of  any  hind  outside  the 
corporate  limits  of  a  eity  or  town  shall  he  reKi-fered  unle^-*  the 
chief  engineer  of  the  dei)artnient  of  pui.iie  work-  ha-^  indorsed 
thereon  his  e.rtifieate  that  sueh  plan  of  sul.divi>ion  eonrurms 
in  a  I  respeets  to  the  ngulatioiis  of  the  departni.-nt  of  pul»lic 
works  with  regard  thereto.     I •)()().  e.  24,  ^ 'Ml-    I'.IOS   c  20   5  5- 

Imo''*'  '\J\  I  ^=  ^^"*^'  '■  -"'  §§  '■  8;  li'lO-ll.'r;  12.'  §  4; 
I'JIJ,  V.  lb,  §  3. 

80.  In  no  case  shall  any  plan  or  survey  althoiiKh  filed  and 
regi.-tcnd   be  bindinp  on   the  per.-on  so  filinp  or  r.'KJ-terine 
the  same  or  upon  any  other  person  unle<<  a  sale,  morttrajie 
meumbraner  or  lease  has  been  made  aeiordini;  to  sueh  i.lui  or 
survey. 

(2)  In  all  cases  cancellation  in  uholr  or  in  part  (jr  amend- 
ments or  alterations  of  any  sueh  plan  or  Mirvev  may  be  orden-d 
to  be  made  at  the  instance  of  the  per>on  filing;  or  re^i-tering 
the  same  or  of  any  per>on  deriving  a  title  through  him  of  any 
land  shown  on  sueh  plan  or  survi>y  by  a  judge  if  on  application 
for  the  purpose  duly  made  and  upon  hearing  all  parties  con- 
cerned it  is  thought  fit  and  just  so  to  order  and  upon  such 
terms  and  conditions  as  to  costs  and  otherwise  as  may  be 
deem(>d  expedient.      mOC,  e.  24,  §  91. 


LEASES. 

81.  When  any  land  for  which  a  certificate  of  title  h.as  been 
granted  is  intended  to  I>e  leased  or  dcmi-ed  for  a  life  or  lives 
or  for  a  term  of  more  than  three  years  the  owner  shall  execute 
a  lease  in  form  J  in  the  schedule  to  this  Act  and  every  such 
mstrument  shall  for  description  of  the  land  intended' to  be 
dealt  with  refer  to  the  certificate  of  title  of  the  land  or  shall 
uMve  such  other  description  as  is  necessary  to  identify  the  land. 
(2)  The  owner  of  any  estate  leased  or  demised  to  him  or 
to  the  per.-on  from  whom  he  claims  a  title  for  a  life  or  for 
lives  or  for  a  term  of  more  than  three  years  in  anv  land  for 
which  the  gr.ant  from  the  Crown  has  been  registered  may  apply 
to  have  his  title  registered  and  when  any  lease  under  the  provi- 
sion.- of  tiii.-  Ael  i>  registered  tlie  regi-trar  siiall  retain  posses- 
sion of  the  duplicate  certificate  of  title  on  behalf  of  all  persons 
interested  in  the  land  covered  by  such  lease;    and  the  regi.-trar 
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shall  if  (k'r-irrd  f\iriii-h  citlicr  to  the  lessor  or  lessee  or  to  I'oili 
a  certilieale  of  the  re;;istr;itioii  of  the  le:i--e  in  form  F,  in  the 
schedule  to  this  Act. 

CO  A  risht  for  the  lessee  to  piirclinsc  the  land  iherem 
dcscrihed  iiuiy  !>(■  stii)idated  iti  the  instrument. 

(4)  In  case  the  lesser  pays  the  jHirchase  money  stipulated 
nnd  othei  •  ise  ohserves  ids  covenants  expressed  and  im|)lied  in 
the  instrument  t|ic  lessor  shall  i)C  liound  to  execute  a  transfer 
to  such  lessee  of  the  land  and  to  perform  all  necessary  acts  hy 
this  Act  prescrilied  for  the  purpose  of  transferring;  the  land  to 
the  purchaser. 

(ij)  No  lease  of  niortfjajied  or  incumliered  land  shall  he 
valid  and  liindins  ajrainst  the  mortK;i>;ee  or  incumhraiicoe 
unless  the  niortjiasee  or  incumlirancee  lias  consented  in  writinfr 
to  the  lease  prior  to  tlie  same  heinir  rejii't   .   il  or  sul>si'(|uently 
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82.  li 


In   every   le.ise   unless   a   contrary    intention    appears 
therein  there  shall  he  inipliei!  covenants  \>y  the  lessee: 

(a)  That  he  will  pjty  the  rent  thereby  reserved  at  the 
times  tiienin  mentioned  and  all  rates  and  taxes 
^\hieh  may  he  j)ayal)le  in  respect  of  the  demised  land 
during;  the  coiuinuance  of  the  lease; 

(6)  Tliat  ho  will  at  all  times  during  the  continuance  of 
the  lease  keep  and  at  the  termination  thereof  yield 
up  the  demised  land  in  good  and  tenaiitahle  repair. 
acci<|ents  and  darnase  to  huildiiiiis  from  hre,  storm 
and  ttmpest  or  other  casualty  and  reasonable  wear 
and  tear  excelled.      lUOt),  c.  2-1.  $  {VS. 


83. 

therein 


Ii 


Ir 


n  every  lea.-e  unless  a  diircrent  intention  appear- 
there  sliall  also  be  ivii)lie(l  power.:-  in  the  lessor: 
(a)  That  lie  may  by  himself  or  his  agents  enter 'upon  the 
d'miM(l  land  and  view  the  state  of  repair  thereof 
and  m.ay  serve  upon  the  lessee  or  leave  at  his  last  or 
usual  i)lace  of  abode  or  upon  the  demised  land  a 
notice  in  writing  of  any  defect  requiring  him  within 
a  reasonable  time  to  be  therein  mentioned  to  repair 
the  same  in  so  far  as  the  tenant  is  l^ound  so  to  do; 
That  in  case  the  rent  or  any  part  thereof  is  in  arn  ar 
for  the  space  of  two  calendar  months  or  in  case  default 
\-  T7!:ide  in  the  fu!ii!mcut  of  any  covenant  wiieti..-r 
expressed  or  ini])lie(i  in  such  lease  on  the  p.ut  of  the 
lessee  and  is  continued  for  the  spaeo  of  two  calendar 
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months  or  iti  case  tlic  ropairs  required  l)y  sii<li  notice 
a-;  afore-aid  are  not  coniiilctcil  witliin  tlie  time  tin  rein 
>|)eci(ie(|  llie  ies-or  may  enter  upon  and  taivc  posses- 
sion ot  tiie  demised  land.     I'JtMJ,  c.  ?4,  §  91. 

84.  In  any  siieli  ease  the  registrar  upon  piool'  to  his  sati.s- 
laction  (if  lawlul  re-entry  and  recovery  of  possession  hy  a 
lessor  or  liis  transferee  l.y  a  l.'sal  proceeding  shall  make  a 
numorandiim  ot  the  same  upon  tlie  eertilicate  of  title  and 
upon  the  duplicate  then  of  wiien  presented  to  him  for  that 
purpo-e  and  the  estate  of  the  h^sec  in  such  land  shall  there- 
uj!on  det(rmine  Imt  without  releasing  the  h^sseo  from  his 
Iiai)ility  in  respect  of  the  lire.ich  of  any  covenant  in  the  lease 
expressed  or  implied. 

(2)  The  reuistrar  shall  cancel  the  lease  if  delivered  un  to 
hmi  for  that  purpose.     lOlMj,  c.  21,  §  0.">. 

85.  Whenever  in  any  leas<"  made  under  this  Act  the  forms 
of  words  ni  column  one  of  form  K  in  the  schedule  to  this 
Act  and  distinjr„ished  hy  any  numher  therein  are  used  the 
lease  shall  l.e  taken  to  have  the  same  etTecf  and  he  construed 
as  it  there  had  heen  inserted  therein  the  form  of  words  con- 
tained 111  coluinn  two  of  the  said  form  and  distiuKui.shed  bv 
•he  same  numher: 

Piovidetl  that  it  shall  not  he  necessary  in  any  such  lease  to 
insert  any  such  numher. 

(2)  Kvery  such  form  shall  he  deemed  a  covenant  hy  the 
•  ovenantor  with  the  (ovenantee  and  hi-<  transferees  hiiidiiiK 
the  loriiK  r  ;md  his  heirs,  executors,  administrators  and  trans- 
lerees. 

C.i)  There  may  he  introduced  into  or  annexed  to  any  of  the 
forms  in  the  first  column  any  ex|)ressed  excei)tions  from  the 
same  or  expressed  qualifications  thereof  respectively  and  the 
like  exceptions  or  <|U.iIi(icatioiis  shall  h(>  taken  to  he  made  from 
or  in  correspundinj:  forms  in  the  second  culumri  IMOti  c  "^4 
§  iM».  •    •  -   . 

86.  Whenever  any  lease  or  demise  which  is  leciuired  to  he 
re-:i>tered  hy  this  Act  is  intended  to  he  surrendered  and  the 
surrender  thereof  is  eli'ected  otherwise  than  throush  the 
operation  of  a  surrender  in  law  iq-on  the  production  of  the 
surrender  m  form  M  in  the  schedule  to  this  Act  to  the  resistrar 
he  shall  make  a  memorandum  otthe  surrender  ujion  the  certi- 
ficate of  title  in  the  reuister  and  upon  tb.e  din.'iicate  certificate: 
i'rovidcd  that  no  l(>ase  suiiject  to  mortjra-ie  or  incunilirance 
shall  he  surrendered  without  the  consent  of  the  mortgagee  or 
mcumhrancee. 
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(2)  When  the  nifinor.niidiim  lia>  Ix'cn  -^o  mado  tin'  c^t.ito  or 
interest  of  (lie  les-ee  in  the  laiiti  >hall  ve«l  in  the  h-s-or  or  in 
the  iHTson  ill  whom  lia\  inn  refjani  to  ititerveiiinn  eireum-taiu'es, 
if  any,  the  lam  I  would  iiave  vested  if  tJie  h-ase  liad  never  lieen 
executed.     I'MHi.  e.  21.  §  97;    VM),  e.  20,  §  «). 


MORTUAOK.S    AND    INClMnUANCKS. 

87.  Whenever  any  land  for  wiiieh  a  eertifieato  of  title  ha.s 
lieen  craiitecl  is  intended  to  he  charged  or  made  Heenrity  in 
favor  of  any  mortjtanee  tlie  mortnagor  .shall  execute  a  niort^fige 
in  form  \)  in  the  sciieduh-  to  this  Act  or  to  the  like  cfTect. 

(2)  Whenever  any  stieh  land  is  intended  to  be  ehar^ed 
with  or  made  security  for  the  payment  of  an  annuity,  rent 
eharpe  or  sum  of  money  othir  than  a  del't  or  loan  in  favor  of 
any  incumhrancee  tlie  incumlirancer  shall  execute  an  incum- 
brance in  form  F  in  the  schedule  of  this  Act  or  to  the  like 
effect.     1910-11,  c.  12,  §  (J. 

(3)  Every  such  instrument  shall  contain  an  accurate 
state  ment  of  the  estate  or  interest  intended  to  be  mortmiKctl  or 
incunibr'nd  and  shall  for  des(rii)tion  of  the  land  intcnil( d  to 
be  de.'ilt  with  refer  to  the  certificate  of  title  on  which  the 
est.-ite  or  interest  is  held  or  sha''  %i\v  such  other  description  lus 
is  necessary  to  identify  the  h\na. 

(41  A  mi  niorandiun  of  the  mortfrafje  or  incumbrance  shall 
be  made  upon  the  ((rtiticate  of  title  in  the  register  and  upon 
the  duplicate  certificate.     1906,  c.  24,  §  9>S;    1909,  c.  20,  §  10. 

88.  There  may  be  filed  in  the  office  of  the  registrar  any 
mortsratic  or  other  incumbrance  created  by  any  person  right- 
fully in  po-isession  of  land  i)rior  to  the  issue  of  the  grant  from 
the  Crown  or  prior  to  the  issue  of  the  transfer  from  thi"  Hudson's 
Bay  Company  or  from  any  company  entitled  to  a  grant  of 
such  lands  from  the  Crown  or  to  which  letters  patent  from 
the  Crown  for  such  mortgaged  lands  have  already  issued  if 
there  is  produced  to  and  left  with  the  registrar  witli  the  mort- 
gage an  .Hlfidavit  made  by  the  mortg.agor  in  the  form  C  in 
the  schedule  to  this  .\ct  and  also  in  the  case  of  lands  mortgaged 
prior  to  the  issue  of  transfer  from  the  Hudson's  Ray  Company 
or  other  company  as  aforesaid  a  certificate  from  the  land 
commissioner  or  other  proper  officer  of  the  companv  that  the 
purchase  [irice  of  such  mortgag(>d  lands  has  been  paid  and  that 
the  mortgagor  is  entitled  to  a  tran-frr  in  fee  simple  therefor 
iloni   -Ui  ii   rollipallV'. 

(2)  The  registrar  shall  on  registering  the  grant  or  transfer 
of  lands  so  mor, gaged  enter  in  the  register  and  indorse  upon 
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(liini  of  the  niortjr.'iKc  or  mcunii.niric.-. 

(•I  I  Uhni  s„  .ntcr.'.!  il„-  rnoitnau,.  or  inciiml.raiir..  shall  he 

as  \al.(l  as  if  madr  s.il,M..,,irnt  to  th.-  issuo  of  tlio  Krant  or  to 

Ik-  ,ss,a.  of  fh.'  transfer  from  tl.-  Umison's  Uav  (\,,npanv  or 

f Wn"^'  7">''-'">;  '•"'*"'■''  ♦»  »  P'-""  of  Mi.l.  ian.ls  fn„n"  tl... 

lands  may  havi-  issued,  as  the  ,;,„•  may  l.*-. 

th.J'^l  !f  [""'■'■  ^■''•■"'  ",'"■  "'"'•'K-'K''  or'in.uml.ranco  arc  filed 
thc.v  5hall  Ik.  rcKistond  lu  tl..'  ord.r  of  timo  in  wlii.h  they 
hu\o  been  filed  in  the  said  ofiice.     1900,  c.  24,  §  'lit 

89.  Xothinu  in  this  Aet  eontained  shall  mfitl,.  a  srttlcr 
w^io  IS  entered  for  a  homestead  or  homestead  .an.l  pre-emption 
un.ier  the  provisions  eontained  in  77,e  Dornuuun  /',m/..  AdZ 
mortuape  th.-  land  entered  f,.r  l,y  him  as  a  homestead  or  ,  re^ 
emption  prior  to  i.su..  of  a  patent  to  him  therefor.  l')OG 
<■•  21.  ,s  100;    U.os,  f.  2!»,  §  7;    l!)()S-9,  v.  0,  §  G.  ' 

80.  Wii.n  any  mort-.a}!.'  or  ineimihraruv  is  recistercd 
nnd.r  the  provisions  of  this  Act  the  .vuiMrar  ^hall  reta^ 
possession  of  the  dupiirate  ..ertilieate  of  title  on  l.eh  f  of  a 
persons  mter.vste<l  u,  the  land  covered  l.v  suel.  mo  Ka°.  or 
innmihrance:  hut  the  n.«istrar  shall  if  di.sire<l  furni^lf  to  thJ 
owner  of  sueh  mortgaK.'  or  ineumi.ranec-  a  e.rtifieate  of  elnrtre 
whieh  may  he  m  torm  Z  in  the  schedule  to  this  Act.     I'HJG 

91.  A  nioitwi«e  or  ineumbraiiee  under  this  Act  ^hall  have 
.  Tect  as  .seeurity  but  shall  not  operate  as  a  transfer  of  th..  land 
tlKrehy  eharged.     VM\,  e.  24,  §  102.  >•"    muu 

92.  .A  niortgasee  or  Incumhraneee  of  lands  mav  from  time 
to  time  either  upon  the  written  re,,uest  of  th.-  ounir  or  in  ease 
tiiere  IS  at  sueh  time  or  times  any  .1,  fault  existing  un.ier  s,„.h 
nu.-  -age  or  in.ninihranr..  without  su.^li  request,  apply  lor  and 
o  ,t.  n  insuran.-..  .against  a.-tual  lo^s  or  injury  to  growing  erops 
l'\  hail  of  the  .•ioi)s  then  growing  on  the  lan.l  suhjeet  to  such 
mor  gag.'  or  meuml.ran.-e  .an.l  the  cost  of  such  insuranc.-  paid 
l>y  the  mortgagee  or  incumhrance.'  .shall  be  ad.l.'d  to  the 
principal  sum  owing  un.ier  and  by  virtue  of  such  mort-a^re  or 
nicumbrance  and  shall  be  r..payah|,.  with  int.T.'st  at  tlH.lh,.n 
n.-xt  ensuing  date  .^et  for  payment  of  any  instalm.'nt  of  j.rin.apd 
or  interest  un.ier  su.h  inniinbranco.     1908-9.  c.  9.  S  ,s. 

93.  Proceedings   to   enforc   {)ayment    of   mon.'vs   .secured 
.y  mortgag.'  or  mcumbran.r  or  to  .nforce  th.'  observane..  of 

'he  covenants,  agreements,  stipulations  or  conditions  .■oniain.'d 
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in  any  niortfias"  »r  incumhrancc  or  tor  tho  sale  of  the  lan(  -; 
niortfjajicd  or  incunibcrcd  or  lo  I'ondti-f  tlic  cstatt',  interest  or 
claim  of  anv  ixr.-on.  in  or  upon  tiio  lands  niortsaKed  or  in- 
cunilHTcd  as  al>o  im)ce((liii,ii>  lo  redeem  or  diseliar^a'  any 
land  from  any  >ncli  morttiai;e  may  l>e  had  and  taken  in  ttie 
Snpreme  Court  of  Saskatehrwan  unde;-  the  jirac'iee  anil  luu- 
eediire  of  the  said  court. 

(■_')  III  ease  default  i-  iu:idr  ni  payni-nt  uf  the  principa.l 
sum,  interest,  aniuiity  or  nut  ehartic  nr  any  jiart  thenof 
secured  hv  anv  mortfiajie  or  im  umbrance  registered  under  this 
Act  or  in  case  default  is  made  in  the  oliservanco  of  any  covenant 
expressed  in  any  mortsase  or  incumbrance  or  herein  decbred 
to  be  inii)lied  in  such  in.-trumcnt  and  in  ea-e  -U'h  d-lault 
continues  for  the  sjjace  of  one  calendar  month  .tr  for  -uch 
iontrer  i)eriod  of  time  as  may  tiierein  for  that  purpo-e  be 
expressly  limited  tiic  morls-ayiee  or  incumbrancee  may  i)ursuani 
to  any  covenant  in  that  behalf  contained  in  th(>  niort<;ajie  forth- 
with "after  tiivitif;  written  notice  a  copy  of  which  shall  be  filed 
in  the  land  titles  office  in  which  the  mortfjafie  is  n'fiistered  to  th( 
said  mort^ajior  or  incumbrancer,  his  exe(aitors,  administrators 
or  assijrns  and  to  every  other  person  appi  arinii  by  the  records 
of  such  land  titles  ofFce  at  the  time  of  lilins  >uch  notice  in  the 
land  titles  otlice  to  have  any  mortsafie,  inruinbrance  or  lien 
upon  or  estate,  rijiht  or  interest  in  or  to  the  lands  >u!ise(|uent 
to  such  first  named  mortt;ap;e  or  incumbrance  of  hi-  inteniion 
in  th.tt  i»ehalf  without  further  consent  or  concurrence  upon  iii- 
or  their  part  enter  into  po--e<-ion  of  the  lands  and  receive  and 
take  the  rents,  issues  and  i)rofits  ther(  of  and  whether  in  or  out 
of  possession  thereof  may  make  any  lease  of  the  same  or  of 
any  part  thereof  as  lu>  may  -re  lit  and  may  also  in  such  notice 
require  the  mortgagor  or  iiniiinbranci'r  and  such  other  inter- 
ested persons  as  aforesaid  lo  p.iy  within  a  time  to  l)o  .specified 
in  sucli  noli'c  the  money  then  due  or  owing  on  such  mortgage 
or  incumbrance  or  to  observe  the  covenants  therein  exjjressed 
or  implied  as  the  case  may  be  and  that  all  remi'(lies  eoniiieteiit 
will  be  rt'sortol  to  unless  such  default  lie  remedied. 


in  the  observ.ancr 
«l)ace  of  two  calen- 


(3)  After  such  default  in  iiayment  or 
of  any  covenant  continuing  for  the  fmther  ■ 
dar  months  from  the  (hite  of  service  of  such  notice  such  mort- 
gagee or  inciunbrancee  is  hereby  authorized  and  empowered 
pursuant  to  any  jiower  of  sale  contained  in  the  said  mortgage 
♦  o  sell  the  laiui  so  mortgaged  or  any  I'art  thereof  and  all  the 
estate  and  interest  therein  of  the  mortgagor  or  imnmilirancer 
and  of  the  other  interested  parties  referred  to  in  the  last  i)re- 
ceding  suli>ei'ti(jn  ni  -ucli  nmnnir  as  the  rigi-trar  may  direct 
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iiul  cither  altoKctl 
or   liy  such   modes   ot 


icr  or  in  lots  l)v 


IMiiihc  or  prlvat"'  coiitriK 


ie   ami    sul.jcct    to   such    t 


to  expenses  or  otherwise  as  tl 


erins  an( 


le  re^i»trar  niav 


conditions 
thinii  lit. 

v,.,.,!.*^  'Ir''   ,'"!""♦-•-"••■    "'•    innnnhrancee    mav    make    and 
.xecute  all  su.l,  nistrum.nts  as  shall  h,.  necessary  for  tlie  .•do 
an<I  cMjoy.mnt  of  the  premise;   an.l  ail  such  instVuments  shall 
'    as  valid  an.l  ell,.ctua    as  ,f  the  niortRauor  or  incumhrancor 
an.!  other  persons  as  alorcsaid  had  n.a.l...  done  or  .xecnted 
Me  same  and  the  receipt  in  writing  ,-f  th..  mort-iiiee  or  ineum- 
.rancce  shall  he  a  sulh...ent  di.charKc  to  the  p,nvha<er  of  >u.  h 
and,  estate  or  interest  or  of  any  portion  th.r.<.r  for  -o  much  of 
»..s  purchase  money  as  may  tlwrel-y  l,e  ,.xpre..ed  „,  l.e  n.-ei ved 
and  no  su<  n  per.Mm  shall  l,e  an>ueral.le  fur  the  lo->.  mi>ap,  I t 
at.on  or  nonappl.cat.on  or  l,e  ol,|iu.,I  ,„  ..,,.  ,„  ,he  applica/jon 
of  the  purchase  money  l,y  him   p,„d  nur  M,:,ll  i,e  lie  ..hh.' 
1o  impure  as  to  the  fact  of  any  .hfauh  or  notice  havin^^  i;, 
.Hade  or  sivcn  as  afon.aid  or  h,nv  ,he  purchase  money    o      is" 
tn.m   th..  sale  of  any   su.^h   'and,   e-.ate  or   infivst   shall    !,!■ 
aj'l'h.'.i        Ni.^h  pur-hase  mom-y  shall  l„.  applied:     iirstiv    in 
!.aym..nt  o    the  ,.xp,.nses  o.rasu.n..!  I,v  su.l!  s.le;    se,.ondl 
n  payment  of  th,>  moneys  which  may-tlu-n  hr  due  or  owin.; 
o  th..  m.-rt-,-...  or  mcuml.rancee;    thir.llv.   in   payment   o? 
he  suhs,.<iuent   mort-,tr,.s.  incumhran.-..s  or  liens,   if  ..niy    in 
the  order  of  the  priority;    ...n.l   fourthly,  th..  surplus,  if'any 
^iiall  he  paid  to  th..  .muer.  ni,u-t,-,.,o„r  or  inciinihranc^r    ■!>  th.^ 
c.'iso  may  I... 

(oj  Tpon  the  r..f;istr,ali.,,i  ,,f  .-niv  niMriiin..iit  ..x..cut,.(l  l,v 
a  inortKiifjee  or  iiu'iimluancM.  lor  th..  puriK^.  of  .such  -,[,.  ..'s 
aioresaid  the  oslat..  <.r  int..rcst  of  th,'  ..wn.T  of  the  Ian.!  m..,V- 
fjawed  orincumhen.d  shall  p,,.ss  to  an.l  yst  in  th..  inuvhaser 
n.ed  an.l  .li..charfr,,l  from  all  liai.ility  oi.  account  of  such 
nior  safr..  ami  of  any  mortgafic  li..,.,  charge  or  incuml.rance 
•nat,.,!  ,y  any  in.strum.  nt  r.-ist.Ted  sul.so.iucnt  thereto  an.l 
he  i.urcha.sor  sh.'dl  he  .iuitl.d  to  receiyo  a  certificate  of  title 
lor  the  same. 

.    (d)  Whenever  .1,  fault   ha>  Imvii  m;i.ie  m  iK.vinent   of  the 

prnicipa    or  mfre.^t  secure.l  hy  a  morif-aKe  or'incuml.ran...- 

.iiKl  such  d..l;,ult  shall  he  colli inue.1  for  si.x  months  aft.'r  the 

ime  lor  piiyment  mc.ntion..!  in  th,.  niort-aire  or  in<.nml.rMn..o 

'he  mortjiaKce  or  incumhranc...-  or  his  transf,>ree  mav  make 


or  an  or.ler  for 


•  in  application   in   writinft  to  the   rcfjistrar  f 
oivclo.sur<.  an.l  .mi.Ii  ai)pli..;,ti.)n  shall  Mat.,  thiit  such  d..f,.nilt 
lias  l)oen  ma.l.'  and  has  ontinu.d  for  th..  nerit,".!  .•if!!re-...id    *!•.:• 
111.,  ian.i   mort-amd  ,„•  innuiihered   ha-   Immh  .ilh-n.d   for  v,],. 
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at  putiiif  Huctioii  uikIit  the  piovisis  ris  of  this  Act,  that  tiic 
amount  of  the  liiiihcst  hid  at  such  >,ilc  wa-;  not  .sufhcicnt  to 
satisfy  I  lie  nioncvs  secured  hy  such  niortfiast'  or  incuriilirance 
tosotlic-r  with  the  cxix-uscs  occasioiici  hy  such  sale  and  that 
such  notice  or  >uh>e(|uent  notice  ser\cd  u|)on  tiie  sai.io  persons 
declared  tlte  intention  of  tlie  nu)rtfrafz;ee  or  incumhrancee  to 
make  an  ap])lication  for  foreclosure  in  case  such  .sale  proved 
ah'ortive;  and  such  apjilication  sliall  lie  accompanied  l)y  .;uch 
proof  of  the  matters  staled  l.y  I  he  api)licant  and  liy  sucii  other 
ovidenco  a.s  the  rciii-Irar  may  n'(iuire. 

(7)  I'nhv-s  the  re^i-trar  shall  si  e  fit  to  order  otli'Twise  tlie 
notice,  wliether  of  intention  to  sell  or  to  a[)iily  for  a  foreclosure 
order,  sliall  lie  serveil  per>onally  on  such  owner,  mortjiauor  or 
incumhrancer  .id  such  other  persons  intere-ted  as  aforesaid; 
but  in  <'ase  he  nr  liny  cannot  after  due  dilif;ence  he  found  the 
ref^istrar  may  direct  service  of  such  notice  hy  leavinp;  the  same 
on  the  mort^aiied  l:iiid~  or  \<y  nuuliufr  the  same  in  a  sealed 
envelope  liy  rejiisiered  po-t  directed  to  him  or  them  .at  his  or 
their  la-t  known  addre-s  or  in  such  other  manner  a>  the  rvg\s- 
trar  may  ilirect. 

(.S)  I'pon  such  ap[)lication  the  registrar  may  if  he  con- 
.siders  it  proper  cau>e  notice  to  he  jiuhli.-hed  (Hicc  in  eacli  of 
three  consecaitive  -veeks  in  such  newspaper  or  newspa[)er> 
as  the  registrar  may  direct  .and  in  two  con-e(ani\e  i^>iie<  of 
The  Sdshttrlicimn  (InzcUc  ofTerinji  such  iaiid  for  private  sale; 
and  till'  rejiistrar  shall  apjjoint  a  time  nut  h --  than  one  month 
from  the  date  of  the  first  of  ^iich  ad\eri  i-> mi  iit  -  or  in  cjise 
there  is  no  advertisement  not  less  than  one  month  from  the 
date  of  such  application,  ui'on  and  after  which  he  may  is.-iie  to 
such  apiilic-'nt  an  order  of  foreclosure  unlos  in  the  in crval  a 
sullicieiit  amount  of  money  has  heeii  olitained  from  the  sale 
of  .such  hand  or  paid  hy  or  on  hehalf  of  such  owner,  mortgagor 
or  incumhrancer  or  other  jierMin  as  aforesaid  to  sati.-fy  the 
principal  and  interest  and  o.  lui  moneys  .secured  and  all  exjienses 
occasioned  hy  .-iich  sale  and  pioceeilinn^;  and  every  such 
order  of  foreclosure  un<ler  the  h.ind  of  the  r.'^iislrar  when 
entered  in  the  rcfii-ter  shall  have  the  effect  of  vestinp;  in  the 
mort^a^ce  or  his  transferee  the  land  mentioned  in  such  order 
free  from  all  ri<;ht  and  equity  of  ridemption  on  the  part  of  the 
owner,  mortgajior  or  incumhrancer  or  any  person  cl.aimiiifi 
throunh  or  under  him  suhseiiuently  to  the  iiiortpiKe  or  mcum- 
hrance;  and  such  mortnagee,  iai  umiiraiicee  or  tran-feree  shall 
upon  such  entry  heiiiK  made  he  deemed  a  tran-feree  of  the 
laiui  and  heconie  the  owner  thereof  and  he  eiititlid  to  receive 
a  certiiicaie  of  title  I'or  the  same. 


»l 
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the  power  oivquirc  the  niori-,.^r,,.  i,i„,,„i  ^(  .Ui,,.  the 
rco.pt  or  chsehar...  in  form  I  in  the  .ehedul  to  this  Cet  to 
t.an>ter  th.  inortuaKe  to  any  third  ,,artv  a^  the  mort. -Ln? 

g.ikt  to  ~u,h  llm.l  iKivty  m  form  (^  of  this  Aet.      l<t()M>,  ,..  y. 

(10)  In  ease  ,lef;.„l,  has  oecum,!  in  niakin-  any  |.avn...nt 
<l'"'  "."'l<r  any  niortua-e  or  in  the  observance  of    nv  e  m  n  u 
'O.HanH.i   tlK.rem  an.l   under  the  terms   of  tl^  mr  , '  ■  e     n' 
lierel'  ^'^  T'"  ' /''■'^'""  "^  ^^ ''^>f'  I'-'irvipai  ami  interesr^:  ^urS 

nv  ,1^  '^?"''"r  ='"■'■  I>™^i^io»-  to  the  ..ontrarv  an.i  at 

.  nv  tm>e  ,)r,or  to  sale  or  lonrlo-ure  under  a  mortsai^e  perform 
Mieh  covenant  or  ,>ay  sueh  arrears  as  may  he  in  .refaul    u  u 
the  tnort^.,«e  to-^.tluT  with  costs  to  be  taxed  by  1 1     nUs  r 
:iiK    1„    shall  thereupon  be  relieved  from  the  i^' ^'^rai 

>i:ch  delaiilt.      l!tl()-ll,  c.   12    S  7 


con-eqiiences  of 


94.   1  poll  the  pmduriion  of  any  mortiiaav  or  in.umbrance 
havuK    Hulor>ed    Iheru.n    or    attached    thereto    a    receipt    or 
ac-knouled,men',  m  lorn.  1  in  tlu-  schedul.-  to  this  Act     to< 
of    n   TfiT^  n.cumbrancee  and  proved  by  the  afhch  S 
01   an  attestm-  witness  discharfrnifr  th<'   whole  or  anv   part 
of  the   l.uid   .■ompn-.d    m   sud,   instrument   from    t(,e"  whole 
or  any  part  ol  th..  principal  sum  or  annuitv  s..cun.d  there ly 
or  upon  proo    ben,.;  made  to  the  .aisfactio..-  of  a  jud^..  of  the 
.ayment  ol  all  or  part  of  the  moneys  ,hie  on  anv  mort;,."'e  or 
incunil>rance  and  the  pro,luction  to  the  rejris,rar  of  a  certifi- 
cate signed  by  the  jud,e  to  that  ..ITect  the  registrar  shall  r^, 
an  entry  on  the  eertuwate  ol  title  notin-  that  such  mortirajie 
"r  incumbrance  is  discharjic.d  wholly  or  partiallv  or  that  part 
of  the  land  IS  d.schai-ed  as  aforesaid  as  the  case  re.piin-s- 

I  rovid,.,!  that  the  irj-istrar  may  r.-ister  such  rec..i[,t  and 
nake  such  entry  without  the  production  of  anv  niorti^a^re  or 
"U'umbrance  .1  sat,>lied  that  there  is  no  such  morf^e'e  or 
incumbrance  that  •■ould  Ik.  produced  by  the  mortgagor? 
nr  ;„f"^  t'r.o"  -^ueh  entry  luanK  -^o  madV  the  land  or  the  estate 
or  mtei-est  in  the  and  or  the  portion  of  the  lan.l  ni.ntioned  or 
re leired  to  in  such  mdorsem,.nt  as  afor.said  shall  cas,.  to  Ix- 
M  bj«'c-t  to  or  habe  for  su.'h  prin.ipal  sum  or  annuitv  or,  us 

as  di"'ct\\'."''''i    '■•,:;,'■.""'  i:^"-'.""'"''"''  '"'ntiomd  in  such  entrv 
as  discliarfied.     Jlioc,  ,..  21.  §  104. 


--.    >  ,-;o;i    jMwui    tii    iiic   (iralii    of   the 
••Veil,    or   circuniMaiKr    ujion    wiiich    in 


annuitant   or  of  tin 
aeconlance    witli   ih< 
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nrovi-ioiis  of  aiiv  iuruml.ninrc  tlu-  aninnty  or  >uni  of  money 
thcrohy  .secured 'coaM's  to  l.e  i)ay:ii.Ie  an<l  upon  i)rool  that  all 
arroar<  of  tlic  said  anmiitv  and  interest  or  inon<y  have  her  i 
inid  ^ati-iied  or  diseliarped  or  ui^.n  tlie  order  of  tiie  .ludse 
the  rc-i^rar  sliall  niako  a  mi  moranduni  upon  the  certilicate  of 
titlo  in  the  resistor  and  on  tlie  duplicate  certilicate  that  such 
annuity  or  -uni  of  money  is  salisfu'd  and  (hschar-r((i  and  shall 
cam'il  such  instrument. 

(2)  L'lon  such  niunorandum  licinfi  made  *he  land  shall 

cease  tohesul>ject  to  or  lial>le  for  s\ieh  anmiity  or  sum  of  money. 

Umi,  c.  21,  i>'l()r>. 

96.  If  ;iny  n'.ormauor  heconies  (Utitled  to  ]iay  oif  the 
mortjia.ue  nionev  and  the  registered  mortuasiee  is  absent  froni 
Saskntchewa.n  and  tlu  re  is  no  person  authoriml  hy  rej.Mstered 
power  of  attonuv  to  give  a  receipt  to  tlie  mortjiasior  lor  the 
mortpafie  monev'after  the  date  ajjpointed  for  the  re(i<  ■  ,  itiori 
of  any  niortjiaiie  the  judRC  on  application  to  him  and  proof 
of  the  facts  and  of  thi'  amotmt  due  for  i)rincipal  and  interest 
mion  the  mortL'ajie  may  direct  the  iiayment  into  a  chartered 
hank  lia\inji  a  iaanch  or  astncy  in  the  repistration  district  of 
tlie  niort<;aiie  money  with  all  arrears  of  interest  then  «lu(> 
thereon  to  the  emlit'  of  tlie  mortiiajjee  or  other  perM)n  I'lititled 
thereto. 

(2)  If  till  iH  is  no  l.iaiieh  or  aK<''.!i-y  of  any  cliartend  hank 
in  the  district  iiavmeiit  shall  he  made  into  a  charter( d  hank 
having  a  hrancii  or  agi'iicy  in  Saskatchewan.     lODd,  c  24,  §  IDt). 

97.  The  reKi>trar  shall  upon  presentation  of  the  judge's 
onh  r  and  of  the  receipt  of  the  manager  or  agent  of  the  hank 
for  the  ainoiii\t  of  the  said  mortgage  money  or  interest  make  a 
memorandum  urnn  tli(>  certificat(>  of  title  in  the  register 
describing  such  nmrlgage.  stalinir  tiie  tlay,  hour  and  minute  on 
which  such  memorandum  is  made. 

(2)  Such  nil  luorandum  sliall  he  a  v;\lid  di-rharge  of  the 
mortgage. 

{?i)  The  registrar  shall  wh(  n  such  ord(>r  and  receipt  are 
l)resented  to  him  -end  a  notice  of  tie  f.act  to  the  mortgag(-e  hy 
letter  addressed  by  mail  to  his  last  known  place  of  abode. 

(4)  The  registrar  shall  indorse  on  tlie  duplicate  certificate 
of  title  and  also  on  the  mortgage  whenever  those  instruments 
art!  piodiiced  to  him  tin  -everal  particulars  to  be  indorsed  upon 
each  of  such  instruments  respectively. 

(5)  After  payment  as  aforesaid  of  any  mortgage  money 
;(nd  interest  the  interest  upon  the  moigage  shall  cease  to  run 
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ur  acrrio  and  the  morfKajTro  ontitlci  thcnto  ^hall  not  iwovor 
any  hirtluT  sum  in  n'spoct  of  su,-l,  rnn:t-iu,.  than  l\u-  amount 
so  paid.     IDUti,  c.  24,  §  107. 

98Mort>ta£ro.s.  iiunnila-anc-.  and  Ira^c^  of  land  for  whi-h 
a  cTtifHatc  of  title  lias  Ixcn  ^laiitrd  niav  l.c  transferred  l.y  a 
transfer  cxecu'ed  in  form  (^  in  the  s.'liedule  to  this  .Act.  ' 

(2)  'I'lie  transfer  shall  he  rcRistored  in  the  same  manner  as 
niortjiaiies,    incumbrances  and   leases  are  reffistered. 

(3)  Transferees  .shall  have  [)rioritv  accordiiiL'  to  the  tinv  of 
registration.     1900,  c.  2-1,  §  1  OS. 

(-1;  In  e;i<e  of  a  mortfjaso  i)v  a  inortKanee  of  his  estate 
"I-  intereM  m  ;,  niort-iage  the  person  in  whoso  favor  such 
cliarw  IS  created  shall  be  de(-m(>d  the  transferee  of  such  estate 
or  inter.'st  and  shall  have  all  riirlits  and  powers  as  .sue!,  sub- 
ject to  the  provisos  and  conditions  expresso,!  in  the  instrument 
ereatinfr  the_  cliarK...  or  implie.l  therein  by  virtue  thereof. 
i'U_.  c.    lb.   i^    I. 

99.  Any  niorf,<r;iKee  may  transfer  a  part  of  the  sum  secured 
In-  the  mort-afie  by  a  transfer  execute.I  in  form  R  in  the 
.'^cliedule  to  tins  Act  an.l  tiir  part  -.,  t  raii-ferred  sh.all  continue 
to  be  .secured  by  tlie  mortua}.,.  ;uid  mav  be  {jiven  i)rioritv  over 
the  remaminfi  part  or  may  b..  deferred  or  m  iv  .'ontinue  to 
rank  ((jually  with  it  under  the  scriiritv  of  I  lie  ori'diial  niort- 
Riige  as  stated  in   the  transfer. 

(2)  The  rejii>irar  shall  enter  on  tiii'  certifican-  of  title  and 
nil  the  duplicate  certificate  a  memorandum  of  the  amount  of  the 
mortiiajie  so  transferred,  the  name  of  the  transferee  and  how 
tlie  sum  so  transfiTi-ed  is  to  nmU  and  si.  ul  iiotifv  thi 
Kagor  of  the  faris.     I'hk;,  ,-.  21,  §  ]()!), 

100. 


mort- 


l  pon  the  rei^i-tration  of  a  tran-br  of  anv  niortijaKe, 
iiK-umbrance  or  iea-e  the  estate  or  interest  of  the  traiisieror 
as  set  forth  in  such  instrument  witii  all  rin'its,  powers  and 
privileges  thereto  belonpinK  or  appertaining  sliall  pass  to  the 
transferee;  and  such  tran-feree  shall  thercu{)on  become  subject 
to  iind  lial)le  for  all  and  every  the  same  re(|uirements  and 
liabilities  to  which  he  would  liavo  been  subject  and  liable  if 
named  in  such  iiHtruni  nt.     I'.lOG,  c.  24,  §  110. 

101.  Ry  virtue^  of  every  such  transfer  the  right  to  sue  upon 
any  mortgaKi'  or  other  instrument  and  to  recover  any  d<'bt, 
sum  of  money,  annuity  or  damages  thereunder  and  all  interest 
at  the  time  of  such  transfer  in  any  such  debt,  sum  of  money, 

annuiiy  vv  wamaL^os  tluieuniiir  siiall   Ik-  transU'rred  so  as  to 
vest  the  sanii'  in  law  in  the  transferee  thereof: 
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Providnl  tliat  nothiiiii  herein  contained  shall  provont  the 
court  from  u;ivin;;  elTeet  to  any  trusts  alTectin!?  the  said  debt, 
sum  of  moiiev,  annuity  or  d.mv.iiies  in  ea-^e  the  said  transferee 
shall  hold  tl'ie  same  as  trustee  for  any  other  ixr-on.  I'.tOB, 
e.  24,  §   111. 

102.  In  every  niortjiafie  there  .-hall  he  iniiilicd  a'Jiain-!  th** 
mortuafior  lemaininii  in  ]-o<ses>ion  a  covenant  tliat  he  will 
repair  and  I>eop  in  repair  all  huildinss  or  other  improvements 
erected  and  made  ui'on  the  land  and  that  the  mortHi^Ri'P  may 
nt  all  convenient  times  until  the  mort.uaire  is  redeemed  he  at 
liberty  with  or  without  surveyors  or  others  to  enter  into  or 
upon  the  land  to  view  and  in~i)eet  the  state  of  rcjiair  of  llie 
buildint:--  or  iniprov(  nient^.     I'.HK),  e.  '2\.  §  11-'. 

103.  \Vhenev(r  in  a  niort<,'af:e  madr  under  thi-  .\it  tlii'  form 
of  words  in  column  one  of  form  II  in  the  xhedule  to  thi~  .\et 
and  di>tinfrui>hi  d  by  any  number  then  in  are  used  such  mort- 
gage shall  be  taken^o  have  the  same  effect  and  be  construeij 
as  if  there  had  been  inserted  therein  the  forr;  of  word-  con- 
taiiii  (1  in  coiunm  two  of  the  said  form  and  distinirui>ht<l  by 
the  same  numlier;  but  it  shall  not  be  neces-ary  in  any  >uch 
niortfiage  to  insert  any  ^uch  number. 

(2)  I'lverv  >\\r\i  form  -!iall  !e  (Itemed  a  covenaiil  i^v  the 
inort;:a!:or  with  the  niortjiajiee  and  his  traii>feree  bindnip, 
the  former  and  his  heirs,  executors,  administrators  and  tn!n<- 
fcrcrs;  and  there  may  iie  introduced  into  or  amiexed  to  any  ot 
the  forms  in  the  first  column  any  exi)re-sed  excei)tions  from  tiie 
^^ame  or  expressed  (|Uaiifications  thtnof  respectively  and 
the  like  exception  or  (lualification  shall  be  taken  to  be  made 
from  or  in  the  corresijondinp;  forms  in  the  sei  jud  rolumn. 
lOtlO,  c.  21.  5   UH. 

POWKUS   OF   ATKUINF.Y. 

104.  'Ihi  (]\Mur  of  any  land  may  atithorize  and  a]!]  oint  any 
per^on  to  act  for  him  or  on  his  behalf  with  re.-pect  to  tiie 
tran>fer  or  other  dealinii  with  such  land  or  with  any  part 
then  of  in  acconlance  with  the  jjrovisions  of  this  .Act  by  execut- 
ing a  i!ower  of  attorniy  in  foim  N  in  the  schedule  to  this  Act 
or  as  near  thereto  as  circumstances  permit  or  in  any  form 
heretofore  in  use  for  the  like  purpo-e  in  which  the  land  i-^ 
not  specilicaliy  mentioned  and  described  but  is  mentioned 
and  r(  ferred  to  in  u(  ni  ral  (eirns  any  of  which  forms  of  power 
of  attorney  the  re<:i^trar  >ha!l  file  or  re^i.-ter  as  the  circum- 
stance^ of  tiie  case  ma\-   Iiiiiiirc. 


I'! 
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IS  spcifically  a.1,1  properly  .i..>rrii,...l  the  roiiistrar  sli;,ll  iivike 
••;  "|;-moran,ium   upo,.   th.  .vrtifu.Mto  of   titlo  and        o,      ho 

time  of  Its  rofjist  rat  lull. 

(3)  rntil  siu-1,  powcrof  attorn, y  in  wind,  the  laiui  ivf.Trcd 
o  .  H,  sp,.nl„.a  ly  ,l....rilH.d  is  nvok.  d  l.y  a  revocation  n  form 
On  tlu.  sdi..,lui..  to  tins  Art  tl„.  ri«lit  of  the  owner  to  tr,„°f,T 
or  to  otherwise  .i,,.!  u.i!,  t|„.  1.,,.,!  shall  be  susp,  M,lr,l. 

(A)  Tlie  execution  or  registration  of  a  K"neral  power  of 
attorney  shall  not  in  any  way  atl.rt  the  ri,ht  of  tie  oZJr  to 
tran^fer  or  otherwi-e  .leal  with  his  I,,,,!.    "]yoc,  c.  L'^rill 

105.  The   reiri.trar   is   herehy  impowered    to   reeo 'iii/e   for 

the  purp^ose    or  whieh  it  was  .xeeute.!  in  so  far  Ji^'con  vrn 

any  lan<l  m  his  ,li-tnet  helon,dn,  to  the  person  who  ex  "a  ted 

t    1  y  power  ot  attorney  whirl,  is  in  the  ^^cneral  form  refe    ed 

o  1      |„.  laM  pre<...dinir  .,,,,0,,  and  whi-h  has  heretofore  I.een 

-laU  hereafter  l,e  de,,o,^,t_e,l,  hied  or  resi^tered  in  any  land 

titles  ofhee  m  any  registration  district. 

(2)  AVhere  an   ori«inal    power  of  attorn.^-  in   anv   form 
.nei,  loned  in  ,h,.  la^t  preeedin,.  section  has  hefetofo      he 'n  o 

:  "  It  '  '■  ;  "'^"■'"•'''  '''"i  '"•  rc.d.tere,l  in  one  land 
tl  les  ofFee  a  copy  thereof  eertilied  as  .uch  l.y  the  re-d^trar  in 
whose  oflice  It  ,s  of  nrord  may  be  accepted  bv  anv  oth'r 
registrar  m  hci  „t  the  original  and  be  r.ro-nized  by 'him  for 
the  purpose  lor  which  the  ori^dnal  ,,ower  of  attorney  was  oxe- 
•a.ted  m  so  far  as  it  aliccts  any  land  in  the  ,li>trict  of  the  last 
nentioned  re,nstnir  belon«iii.  to  the  person  who  executed  it 

'    "  "I,    C.    Z-i,    jf    J  1,). 

106.  The  re-istrar  shall  keep  a  book  in  convenient  form  in 
which  siiall  be  ,,n.  red  accor.iiiiK  to  the  resi.ective  dat.-  of  the 
nreipt  th.r.ol  ,„  his  oflice  a  record  of  all  po^vers  of  attorney 
or  duly  .vrtilu.  copies  of  powers  of  attorney  d.TO-ited  filed 
or  received  in  his  oflici'.  '        1       ^  u,  uu  u 

(2)  Such  book  shall  be  kept  in  alphabetical  order  .so  as  to 
show  the  names  of  all  persons  whose  lan.ls  are  or  arc  int,.nded 
to  be  afTected  by  such  powers  and  the  ,h,y,  hour  and  minute 
of  th.ar  receipt  by  him.     1900,  c.  24.  §  110. 

107.  Any  such   i)ower  of  .attornry   niay   be  revoked   bv  a 
revocation  in  form  ()  in  the  schedule  to  tliis  Act. 

(2)  The   redstrar  shall   not   give   elfect   to  anv   transfer 
o  iHT  instrumeru  -erncd  pursuant  to  ^uch  power  of  attorney 
.ift.T  the   retnstration   of  a   revocation   of  such    power   unl,>,^ 
'•xeeutc.l  prior  to  such  revocation.     luOO,  c.  24,  §  117. 
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TRANSMISSION. 

108  WlicnovfT  the  owner  of  .'Uiv  hiii.l  for  wliirli  a  ccrtifioate 
hfi^  l..'cn  prnnt.'.l  di.-  suH.  h.n.l  shall  suhj.ct  to  \hv  provisions 
of  this  Act  vest  in  tlio  prrsunal  representative  of  tin-  deceased 
owner. 

(2)  Such  personal  reiiresentative  shall  hefore  dealinR  with 
such  land  make  application  in  writing  to  the  registrar  to  he 
recistorcd  as  owner  and  shall  pro-hice  to  the  registrar  the 
prohate  of  the  will  of  the  deceased  owner  or  letters  o  admin- 
istration or  the  order  of  the  court  authorizing  him  to  adnnnister 
the  estate  of  the  deceased  owner  or  a  duly  cert  died  <opy  nt 
the  said  probate,  Utters  of  administration  or  order,  as  the 
case  may  be,  and  shall  derosit  with  the  refii>trar  a  sw.jrn  copy 
thereof,  and  thereupon  the  registrar  shall  enter  :i  memorandum 
thereof  upon  the  certificate  of  title. 

(3)  For  the  purpo-es  of  this  Act  the  production  of  ihe  !)ro- 
bate  of  a  will  granted  bv  the  proper  court  of  any  province  or 
tcrritorv  of  Canada  or  of  the  United  Kmiidom  ot  Creat  lintaiu 
and  Ireland  roealed  und<r  the  dire.tion  of  a  ju.i-e  of  a  surro- 
eate  court  and  the  deposit  with  the  repstrar  ol  a  sworn  copy 
thereof  shall  be  suflieient.  1900,  c.  24,  §  118;  19U7,  e.  ;V2, 
§  <»;    I'.XIS,  e.  29,  §  8. 

109.  V\(>n  such  mi  inorandum  briiiL'  iii:id 
the  admiiii>trator,  as  the  case  may  be,  shall 
the  owner  of  the  land. 

(2)  The  refristrar  shall  note  the  fact  of  the  n  y:istration  by  a 
memorandum  under  his  hand  on  the  piobr.te  ol'  the  will,  letters 
of  administration,  order  or  oll.er  iiiMninidit.  I'.hm.,  i'.  LI. 
§119. 

110.  Tlie  title  of  the  executor  or  admini-trator  lo  the  land 
shall  relate  back  and  take  effect  as  fiom  the  date  of  the  d,  a.th 
of  the  deceased  owner.     190(i.  e.  24,  §  120. 

111.  The  dupliiat*'  certilicate  of  the  title  is.sued  to  the 
decea-«(i  owner  at  the  time  of  the  making.';  of  the  application 
shall  be  delivered  up  to  be  cancelled  or  be  proved  lo  have 
been  lost  or  dotroved  and  the  registrar  shall  gran!  to  the 
executor  or  admini-trator  as  s-ich  a  :iew  certihcate  ol  ntle  and 
issue  to  him  a  duprMiite  certificate.     19()().  c.  24,  §  121 

112.  Whenever  any  luurtgage.  incumbrance  ()r  lease  affect- 
uig  land  for  which  a  certilicate  of  iuif  iia>  iieen  grruii.n  ;- 
transmitted  in  consequence  of  the  will  or  intestacy  of  the 
owner  thereof  the  probate  of  the  will  of  the  deceased  owner 


the  executor  or 
ic  del  ined  to  be 
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or  Icttors  of  :uliiiiiii.<tr;ition  or  tlic  order  of  tliv  court  author- 
izing a  person  ns  aforc-^aid  to  administer  tlie  estate  of  tlit? 
deceasfd  owner  or  a  certified  copy  of  tlie  said  probate,  letters 
of  a(lmuii>tr;!lion  or  onlcr.  as  the  rn<i-  mav  Uv.  aeconi[)aiiied 
Ijy  an  application  in  writini;  from  tiic  excciitor  or  administrator 
or  such  other  per>on  as  aforesaid  elaiinin>r  to  he  rc^nst'Ted  as 
owner  in  respect  of  such  estate  or  intercut  sliall  he  produced 
to  the  re>;istrar  and  a  sworn  copy  thereof  (h-posited  with  him 
and  the  reji;i>trar  sliail  thereupon"  make  a  nienioraiKhim  upon 
the  certificate  of  title  and  upon  the  duplicate  thereof  of  the 
date  of  the  will  and  of  the  [jrohate  or  of  the  letters  of  adminis- 
tration or  order  of  tlie  court  as  aforesaid,  the  date,  hour  and 
minute  of  the  proihiction  of  tlie  same  to  him  and  of  such  other 
particulars  as  he  deems  necessarv.  I'JOI).  c.  •_'}.  S  IL'J;  IDOS, 
c.  2!t,  S  '•• 

113.  I  p()!i  .-uch  memorandum  In  inji  made  the  executor  or 
adnuiii-trator  or  >uch  other  person,  a<  the  ea^e  may  be,  shall 
be  (i.'i  nied  to  be  the  owmr  of  the  iiiortj.iaKe.  incumbrance  oi' 
lease. 

(2)  The  registrar  sli:i!l  note  the  f.ic!  nf  t!ic  i-. 
memor.'ndr.m  uiider  hi-^  band  on  the  lelin^  ot 
proliate  (ji'  order.      I'.MR;,  c.  21.  §  IL'J. 

114.  .\liy  per-(,li  retii^tered  in  pl.-iee  of  a  deceased  owner 
-^hall  hold  the  land  in  respect  of  which  he  is  ngistered  upon 
the  trusts  and  for  the  purposes  to  which  the  same  is  a;ipiicable 
by  this  .\et  or  by  law  and  subject  to  any  tni~ts  .and  e<iuitie.s 
upon  which  the  deee.aseil  owner  iield  the  same;  but  for  the 
purpo-~e  of  any  registered  dealings  with  such  land  he  shall  be 
deemed  to  be  the  absolute  and  beneficial  owner  thereof  liiUO 
e.  24,  §  12o. 

115.  .Any  person  beneficially  intere-tcd  in  anv  such  land 
may  apply  to  a  court  or  judge  having  jurisdiction  to  have  the 
same  taken  out  of  the  hands  of  the  trustee  having  charge  by 
law  of  .such  land  and  transferred  to  some  other  person  or 
(X'rsons;  and  the  court  or  jiuIiac  upon  rea>onable  cau-e  being 
shown  shall  lumie  .<ome  suitable  person  or  persons  as  owner  of 
the  land;  and  upon  the  person  or  persons  so  named  accepting 
the  ownership  ami  giving  approvecl  security  for  the  due  fulfil- 
ment of  the  trusts  the  court  or  a  judge  may  order  the  registrar 
to  cancel  the  certificate  of  title  to  the  trustee  and  to  grant  a 
new  certificate  to  the  uer-on  or  ner-^ons  so  named  li)OG 
e.  24.  §  12(i. 

ii6.  Tile  registrar  U[ion  the  iiroduetiou  of  .such  order  shall 
eancel  the  certiHc.ate  of  title  to  the  tru.-tee  after  making  thereon 
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and  upon  the  iliiplioiitc  tinrrof  ;i  incmoniii.liiiii  of  thr  appoint- 
ment liy  order  of  tin-  cuurl  or  jii(I>;('  of  such  ihi>oii  or  pcr-ons 
as  owners  jind  >li:ill  uranf  a  new  eertilieate  of  title  to  ^^ueli 
new  (ri!st(e  ami  i--iic  to  him  a  iliiplieate  certificate  of  title. 
r.MlO.  c.  •_>}.  $  I-J7. 

117.  rpoii  ;niy  assi.ffnnient  under  the  provi-ions  of  The 
Aashirnvchls  Atl  Ixitiji  made  l.y  the  owner  of  any  land  (for 
which  a  ccrtitieate  of  title  has  heen  pranted),  mortpaRO  or 
inriiuihrancc  for  the  benefit  of  liis  creditors  the  assi«jnee  of 
such  owner  may  file  such  assignment  and  may  at  any  time 
therc^afler  make  an  application  to  the  rcfiisfrar  to  he  ren'i.-tered 
:us  owniT  of  any  >uch  l;ind,  nu)rt>ra>:o  or  inciimiirance  and  the 
registrar  may  i)msuant  to  such  ai)plicatiori  traii-mit  any  such 
l.iiid,  iiioitii^i-ie  (ir  in(uml)ranee  to  such  as^ip;nec  who  shall 
thereupon  Ixrome  the  owner  thereof;  .and  from  and  after  the 
receipt  by  the  registrar  of  .«ueh  assignmen  the  registrar  shall 
not  i)ermit  any  dealings  with  any  such  lands,  mortgage  or 
incumlirance  liy  the  person  making  such  assignment  nor  shall 
he  register  .any  transf(-r,  mort^'ape,  lease  or  anv  otiier  instru- 
ment made  or  ex((aited  \<y  such  person  affecting  the  same 
or  any  part   then  of; 

Provided  how(  ver  that  the  proviMons  of  this  section  shall 
not  atlect  any  lands  of  the  norson  making  such  a>--ignment 
which  are  exempt  from  seizure  or  sale  under  execution  or 
othiT  legal  proceeding  under  any  law  in  force  in  the  province 
at  such  iim(<  hut  with  re-jvct  to  lands  so  excmijt  the  n-iiislrar 
shall  p(  riiiit  the  jxTson  making  such  assignment  to  deal  with 
the  s.ame  as  if  sucli  .assignm*  nt  had  not  heen  filed  upon  such 
!)erson  ftuiiishinp  to  the  registrar  within  tiiirty  davs  after  the 
tiling  of  such  assignment  a  description  in  writ'ing  of  the  lands 
claimed  to  he  so  exempt  MJiich  <lescription  shall  be  sigiu d  by 
•such  person  and  attested  by  a  witni.-s  and  shall  state  tliat  tiio 
lands  described  therein  are  claimed  to  be  exempt  as  aforesaid 
and  such  (ksciipiion  shall  be  accomj)anied  by  the  written 
con.sent.  or  at)proval  of  th(>  assignee  (and  satisfactory  in  form 
to  the  registrar)  to  the  effect  that  the  assignee  agrees  that  the 
land.s  contained  in  such  description  and  clainHtl  to  be  so 
«'xcmpt  are  exempt  or  in  li.u  of  such  consent  by  the  assignee 
the  same  shall  be  accompanied  i)y  an  order  of  tlie  judge  declar- 
ing the  lands  so  dese'ribed  or  such  portion  thereof  as  the  iudp* 
thinkspreiper  lo  besoe.xempt.     1900,  c.  24,  §  128. 

KXKe  UTI0N3. 


!(<liveTv  to 
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tiirn  of 


or   other  duly  quaiitied   otticrr  after   tho 
any  execution  or  other  writ  then  in  force 
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afivvimt:  lan.l  if  u  copy  of  such  writ  has  not  alrca.iv  I'ccn 
dohvcnd  or  transmitted  to  the  registrar  shall  on  pavm.nt  to 
him  .y  t ho  execution  .-reditor  nam.'d  thenin  of  fiitv  cents 
to.^ether  with  the  amount  of  th.-  r.-i^trar's  fee  forthwith 
deliver  or  transmit  l.y  rejri.t.T.-d  letter  to  the  re-islrar  i  copy 
of  the  writ  and  of  all  indorsements  thereon  cortili.^d  under  his 
»und  and  seal  of  office,  i'"  any,  to-ether  with  such  registration 

C2)  Such  writ  shall  i.ind  the  lan.l  covered  thcrehv  only 
from  the  tmie  of  the  receipt  of  a  cerlilied  copy  thereof  l.v  the 
si tTn ('•.'[  reuistration  district   in   uhii-h  such   land  is 

(3)  From  and  after  the  receipt  l.y  the  registrar  of  s„ch 
copy  no  certificate  of  title  shall  he  granted  and  no  tran-lVr 
mortgage,  in.Miml.rance,  lease  or  other  instrument  executo.l  by 
the  ..xecution  .lei.lor  of  such  land  shall  he  elT..ctual  except 
suhjec  to  the  nghts  of  th.-  exe.a.tion  cn.ditor  under  the  writ 
while  the  same  is  legally  m  force. 

_  (4)  The  registrar  on  granting  a  certijicat.-  of  title  and  on 
regis  oring  any  transf,-r,  mortgage  or  other  in>trument  executed 
l.y  heex.'cution  <iel,tor  affecting  such  land  shall  by  memo- 
ramlum  upon  the  certificate  of  tillo  in  the  register  and  on 
tlie  dupluate  issued  hy  him  express  that  such  certificate,  trans- 
fer, mortgage  or  other  instrument  is  subject  to  such  rights. 

(f))  Kvery  writ  received  by  th.>  registrar  of  any  <li.lri<'t 
n  the  .xpiration  of  two  years  from  the  date  of  the  rweipt 
thereof  shall  ceax;  to  bind  or  aflVct  the  land  of  the  execution 
debtor  in  such  di>trict  unless  before  the  expiration  of  such 
r.eriod  of  t'vo  years  a  renewal  of  such  writ  is  filed  with  the 
registrar  in  the  same  manner  as  the  original  is  required  to  be 
hied  with  luai.     liKJtJ,  c.  24,  §  129;    1008,  c.  2\\  §  10. 

}}^-  ''"I"'  registrar  shall  keep  a  book  in  conwni.nt  form  in 
which  sjiall  be  entered  according  to  the  dates  when  respc'tivdy 
received  ft  reco-d  of  all  copi.s  of  writs  received  by  him  from 
the  sheriiT  or  other  ofhcer;  and  such  book  shall  he  kept  indexed 
showing  m  alphabetical  order  the  names  of  tli.  per.-ons  who^e 
lands  are  aflected  by  such  writs  with  the  day  and  hour  and 
minute  of  such  receipt.     1900,  e.  24,  §  130. 

120.  Ij.on  the  .satisfaction  or  withdrawal  from  his  hands 
ot  any  writ  the  sheritf  or  other  duly  (lualifie.l  officer  shall 
forthwith  transmit  to  the  registrar  a  certificate  under  his 
olhcial  sen)  ,f  anv.  to  .!»■  effect  that  su<'h  writ  ha.  been  satii- 
tied  or  withdrawn;  and  upon  the  expiration  of  a  wri*  of  .>x.-cui  ion 
or  upon  the  production  and  delivery  to  the  registrar  of  such 
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a  cortificatc  or  of  a  jiid^r's  onltr  sliowinR  the  sntUlnction 
or  witli(lr::\vi!l  of  tlic  writ  a^  anaiii^t  tlir  wliolc  or  iiiiy  portion 
of  tlic  land  .'■■o  liouml  tiif  n'jri-trar  shall  make  a  nicinoraniliim 
upon  flic  nrtificati'  of  title  of  such  txplralion  or  to  the  clTcct 
so  crrtiticd  or  shown  if  n  c'crtlficato  of  title  has  heen  issue(l 
for  such  land  and  whether  a  certificate  of  title  has  l>een  issued 
or  not  upon  or  opi'o-ito  to  the  entry  of  the  writ  in  the  hook 
to  bo  ke[)t  luitler  the  provisions  of  the  next  preceding  section. 
(2)  Thenceforth  sucii  land  or  portion  of  land  shall  he 
•  lecmed  to  ho  ah-olutelv  released  and  discharKcd  from  i!m-  writ. 
lOUti,  c.  21,  §   VU. 

>iii;uiii-'s  .-^AI-E. 

121.  Xu  -:tlr  hy  a  sheriff  or  othi  r  ofllcer  as  aforesaid  under 
process  of  law  of  any  land  for  which  a  certificate  of  title  has 
heen  granted  shall  he  of  any  ilTect  ui.til  the  same  ha.s  been 
confirmiti  by  tho  court  or  a  judjie. 

(2)  When  any  such  land  is  sold  umier  process  of  law  tho 
ropistrar  u,  on  the  .,roduction  to  him  of  the  transfer  of  same 
in  form  S  in  the  schedule  to  th:.-  .\ct  with  proof  of  the  due 
execution  thereof  and  with  an  order  of  the  conlirmation  of 
such  sale  Mulorsed  upon  the  transfer  or  attached  thereto  shall 
after  tho  expiration  of  four  weeks  after  rcceivin'j;  the  same 
unless  such  roKistralion  i<  in  thr  ini-uilime  -tayid  hv  th.' 
order  of  the  court  or  judtre  rei;i<t(  r  the  tran-fcr,  cancel  the 
existing  certificate  of  title  wholly  or  in  i)art  if  less  than  fiie 
whole  of  the  land  eomnri>cd  therein  he  >old.  jiraiit  ;i  certifi(  ate 
of  title  to  tho  transferee  and  issue  lo  him  ;i  duplicate  certilicate. 

(;.{)  In  rase  tho  rogistration  ^hali  have  Ixcn  so  .stayed  the 
registration  shall  not  ho  made  except  aicordinn  to  the  order 
and  direction  of  the  said  court  or  judRi'.     KtOd,  c.  24,  §  1:52. 

122.  A  tran.-''  '  of  such  laud  so  sold  und.  r  proce>-^  of  law 
or  for  arrears  of  ta.xes  as  hen  inafter  provi.led  shall  not  I;:, 
registered  after  a  period  of  two  months  from  the  date  of  the 
order  of  (onfirmation  unless  the  jxriod  he  exteinjed  hy  order 
of  the  tourt  or  a  judge  filed  with  the  registrar. 

(2)  Such  transfer  if  not  registered  within  th.it   period  or 
within  the  time  fixed  hy  such  order  shall  cease  to  he  valid  a.s 
ag;iinst  the  owner  of  the  land  sfi  -ohl  and  any  per-on  or  per-ons 
claiming  Iv.  from  or  througli  hiin.      KtlKi    e    24    :^  \:v.\-    piOs 
c.  2',t,  §  11.  .... 

123.  The  .■i()ii|ic;iti()n  fur  coiihrmation  of  a  sale  Si  such  land 
so  made  uudi  r  any  piocess  of  Law  may  he  made  hv  the  sheriff 
or  other  otlicer  making  the  sale  or  hy  any  per>u.i  interested 


STATUTLS— SASKATCIIEW  A  \ 


507 


i 


in  the  snip  on  notice  to  the  owner  I'nless  t!ie  judKe  tu  uliuni 
the  apjilicMfion  is  made  <i:>pen.ses  with  such  notice. 

(2)  If  111,'  sal"  is  coiifirnud  the  costs  of  confirmation  shall 
br  home  and  paid  out  of  the  ptircliase  monev  or  as  the  iudcp 
directs.  "  '     '"' 

C-i)  In  case  th<'  sale  is  not  con(iini(d  tlii   purchase  money 
paid  i  y  him  sliall  he  refundi<i  to  the  purcha.-^cr  and  the  judge 
may  make  such  order  as  to  the  ro-ts  of  all  parties  to  the  >a'le 
and  of  the  application  for  its  confirmation  as  he  thinks  just 
190(1.  c.  LM,  §  i:!}.  ■•      ■ 

>\1.K    I  111;    r.V.XES. 

124.  WIkii  jiiiy  l;iiiii  for  wliich  a  ccrtilicatc  uf  title  h:is 
been  t,'r:iiit((l  is  ^nUl  for  ta.xes  the  purchase  .nav  at  any  time 
after  the  s;il(.  jodgi-  a  eaveat  aRainst  the  transfer  of  the  land. 
(2)  IpoM  the  completion  of  the  time  allowed  hv  law  for 
rcd(n)|)tiun  ;iiiil  iq  (in  the  production  of  the  tran.-fl'r  of  the 
I:iii(l  in  loim  S  in  the  M-ludule  to  this  Act  with  proof  of  the 
due  (  xecution  therei  f  hy  the  proper  ofhcer  and  a  judge's  order 
coiifirminti  >uch  sale  the  reni>tr;ir  shall  after  (he  expiration  of 
four  weeks  from  the  delivery  to  him  of  the  transfer  and  judge's 
order  of  confirmation  repi.^ter  the  transferee  iis  at>^olut(■  owner 
of  the  Litid  >o  xAd  and  shall  cancel  the  certificate  of  title  in 
whole  or  in  part  as  the  case  recpiires.  shall  grant  ;  new  certifi- 
c;.te  of  title  to  the  transferee  and  issue  tj  the  purchaser  a 
du[)licate  C(  rlificite  uiiie<~  the  reui~tration  lias  in  the  mean- 
tmie  been  itoppcd  by  order  of  a  judge.      I'.IDG,  c.  21,  g  lo.'j. 

r.vvi:  ATS. 

125.  Any  [xtsou  claiming  to  be  interested  in  any  laud 
under  any  will,  settlement  or  trusl  deed  or  under  any  "instru- 
ment of  tran-fer  or  tniiHniis<ion  or  under  any  utiregi-tered 
in.-trunxnt  or  under  an  exicution  where  the  executioii  ereditor 
seek>  to  affect  land  it;  which  the  executiuu  debtor  is  intere.- ted 
beneficially  but  the  title  to  which  is  registered  in  the  name  of 
some  other  person  or  otlnruise  may  lodge  a  caveat  with  the 
registrar  to  the  effect  that  no  regislration  of  anv  transfer  or 
other  instrument  afTecting  the  said  laud  shall  be  made  and 
that  no  certificate  of  title  therefor  shall  b(>  granted  until  such 
•  aveat  has  been  withdrawn  or  has  lapsed  /is  lierdnafter  pro- 
vided unless  such  instrument  or  eertificat?  of  title  is  exi)re.ssed 
to  b.e  subject  to  the  i-laini  of  the  raveator  as  stated  in  .uc!'. 
cavi'at : 

Provideil  that  no  e.iveat  which  has  heretofc-e  been  or  that 
may  hereafter  be  lodged  shall  Ik-  deemed  to  be  insufficient  for 
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the  piirpo-io^  of  the  lo  l^rn  T.t  linTcor  in  Tfly  upon  tln>  Kmund 
tli:il  till'  iiitcM'-t  claim  •(!  thirriii  i^  not  shoun  to  !»•  diTivcil 
from  til..-  rcjii-tcrcil  owiut  of  ili.>  lainl  alU'dr.l  I'M  '  c  10 
§  5.  -  . 

('-')  On.  from  and  after  tli-  first  day  of  Janiiarv,  HUH.  no 
cavrat  mav  Ic  Jod-icd  with  tlic  ri'iiistnir  wliidi  has  ann.xrd 
thrrcto  or  ii.dor-cd  th:T:on  or  which  refers  to  or  !<  founded 
uron  a  wriliii.ii  or  any  part  tlienof  within  tlie  meaning  of  tl?o 
Act  respecting  Lien  Notes  and  Conditional  S.des  of  (ioods 
or  any  written  order,  contract  or  ac;re(ineni  ii>v  the  purchase 
or  delivory  of  any  chattel  or  chatteN.      IIHO-II.  c  12.  U  .s. 

(3)  Every  nuch.  writiiii:  and  everv  -urli  writtm  order, 
confr.act  or  a«:recmeni  for  tiie  purchase  or  delivery  of  any 
chattd  or  chattels  made  or  entered  into  on.  (vom  'anil  after 
the  hrst  day  of  January,  1<)1(),  t^jiall  on.  from  :,u>\  after  the 
.said  day  whether  or  not  it  is  the  suiject-inatter  (if  :,  claim 
by  way  of  ca\iat  undi  r  tin  provisions  of  this  Act  he  in  .-o  far 
as  It  afTects  or  iiurports  to  affect  land  in  Saskatchewan  ahso- 
lutely  null  and  void  to  all  intents  and  pur[)o-e>  whaixuver 
anylhinf;  contained  in  any  Act  to  the  contrary  notwith^tandln^^ 

(1)  If  !>y  inadvertence,  accident  or  the  non-i)erformance  of 
duty  on  the  p.irt  of  the  n-i.-trar  or  otherwi^'  howsoever  a 
caveat  is  lodjj.d  uuli  th<  -cfiistrar  cuntrarv  to  the  provi-ions  of 
this  section  such  lodiiuicnt  sh.all  neverthelevs  he  alw)iutely 
null  and  \oid  to  all  intent-  and  purpo-es  wh.at-oever       I'tOt] 

c.  24.  §  i:iti:   1 !(();),  c.  lo,  §  ii.  ■      ■     . 

126.  A  caveat  shall  he  in  form  T  in  the  .-chedule  to  thi.s 
Act  and  sli.ah  he  \crilied  hy  the  oath  of  tl,,.  caveator  or  his 
M^ent  and  shall  contain  .tn  addre-.-  witliin  Saskatchew  in  at. 
which  notice  may  be  served.     J'.»U»3,  c.  21,  j  i;i7;   l<,tl2,  c.  10 

127.  I'l.on  tiie  receipt  of  a  caveat  tiie  re-jistrar  -hall  enter 
the  siime  in  the  day  hook  and  shall  make  a  memo.andura 
thereof  upon  the  certificate  of  title  of  the  land  afTecte<l  hy  such 
caveat  and  shall  lorthwiih  .send  a  notice  of  the  caveat  throu<'li 
the  pest  olhce  or  otherwi>e  lo  the  person  a-ainst  whose  title 
the  caveat  has  been  lodged. 

(2)  In  the  case  of  a  caveat  before  resist  nation  of  a  title 
underthis  Act  the  re,i,dstrar  shall  on  receipt  tluTeof  eni.r  tlie 
■(.Mile  III  th(!  day  hook.      i'JiXj,  c.  21.  §  i;jS. 

128.  .^'o  Ion;,'  ,as  any  ea'.eat  leni.ains  in  force  the  n-i-trar 
shall  not  enter  in  the  rcf^ister  any  memorandum  uf  anv  transfer 
or  oii,er  iu.-,lruujeui  purporting  to  tran-ier,  lucuinlier'or  oihcr- 
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wise  (Icai    uitli   or  nnVd    the   |;i,i,l 
••avcat  is  Io(!m(,|  cxccpi 


\'A'Ak  c.   24, 


I.S'.t. 


Ill   n -[ifct    to  wliich  stich 
ul'ji-ct   to  tiic  cl.iiin  of  tho  C'lvoator. 


120. 


■^uili  land  niav 


'i  '     in\i](  r   or   other   (ktmiii    clairiii 


l.ffo 


I'v  Slim 


IIS  any  interest  in 


ire  a  jiaifM'  to  sliou   cause  why  tl 


nions  rail  uron  the  eaveator  to  attend 


witlHlrawii:   and  ti 


f  caveat  should  not  be 


in 


leiitioiKd  lur.-on  lias  1  een  su 


ic  said  jiidtre  may  ujon  proof  that  sueh  1 


ast 


as  the  judue  re(|uires  make  suel 


mmoned  and  upon  sueh  evidence 


said 


jndpe  .-.(f  nis  fit.     lOCfj. 


1  order  m  the  |)r(niises  as  to  the 


2\ 


■Id: 


i •'•>-!',  e.  !),  §  9. 


130.  Sul.jeet  to  th 


caveat  shall 
ift 


[irovi-ions  of  the  i)recedins;  section  such 


ifter  set  forth,  i 


continue  unle-s  and  until  it 


is  removed  us  here 


i;iniely:      Ih,.  owner  or  other  fxrson  cl 
ri(|iiire  the  registrar  hv 


any  interest  in  such  land  may 

m  wrilinfr  which  shall  I.e  in  form  V  in  tj 


in- 

laimin^ 

.    notice 

...  ■    ,  "'■■'    '    111  me  schedule  to  this  Act 

o  nofty    he  eaveatorat  liis  ad.iress  ior  s<.rvi,...  as  s      fo  ,h    , 

th  rty  days  from  t lie  mailnifr  of  such  notice  hy  the  reci.trar 

-Hdess  withm  said  ^hirty  d.    s  the  caveator  >hall  file  [viS  the 

•  H.Mrar  an  order  made  In     hr  ju.l-e  providiuR  for  the  con- 

.nm,^j<.3^.d   te  said   thirty  davs  of  said   ^^^^^^^^^ 

h         ent   of   s,rh    ord,r   no.    Iiem^r    w,  d    uith    the    reui.trar 

■wtl  in  the  said  thntv  days  such  caveat  shall  lapse  and  sh.all  Ik- 

reated   as   lapM.I    Uy   the   registrar:     the   notice   hereinl.!  for,. 

pi-OMded  to  1...  unvn    Ky  the  redstrar  >l,all   I.e   l,v   n-ci^fred 

letter.      l!'(l(i.  c.  l.'l.  j  111:    1<)0S-!),  c.  ;»,  (;  10  "        *"'  '"•" 

Provided.  how(.ver.  that  when.. ver' the  registrar  is  sati-ficd 

that  any  mt.feM  in  such  lan-l  other  than  the  int.-rest  th..rein 

of  the  caveator  is  protected  l.y  such  cav.at  he  mav  refuse  to 

notify  fh..  caveator  as  re.iuire.l  l,y  this  section  aii.l  in  such  case 

the  removal  of  such  caveat  shall  he  suhject  ouiv  to  the  provi- 

-lons  of  section  120  her.  of.     l!)i2.  <•.  IC,  ,<  7.       '  ' 

uifPV  'Hie  eaveator  may  l.y  noti.r  in  writing  to  th.'  registrar 
«i  h.  r.aw  us  cav.at  at  any  tini.-;  l,ur  notwithstan.linR  such 
«"l"ln.ual  the  .-ourt  or  ju.lge  may  or,l..r  tin-  pavn.,.nt  hv    h  1 

132    ..\  m.in.,randum  sh;Mi  I.e  made  l,y  the  registrar  upon 
!<■  cert.  u.ate  ot  title  and  upon  ihe  dupli..ate  .•..rtili,.ate  of  the 
lidia    a.  Iap.se  or  r,  inoval  of  any  .aveat   or  of  any  order 
Made  h>  the  court  or  a  ju.lge  in  connection  lh,reuith 

^2^  After  su,-!:  ,.  |ih,ir;i,vai,  ia).~,.  or  ivnmvai  it  -hail  not  he 
i.i\  Mil   lor  thr  N.nic  person  or  lor  any  on,.  „„   his   behalf  to 
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lodyio  a  further  ciivcut  in  .clatioi)  to  tlic  same  inattip  imli'Si 
by  leave  of  the  judiie.      IDUli,  c.  2t,  §  143. 

133.  Any  person  loci^^inu;  or  ((intiniiiiii:  any  (-neat  wroiiii;- 
fiilly  and  without  any  reasonable  cause  shall  I'e  liable  to  make 
eompensation  to  any  person  who  has  sustaitied  daniaire  thereby. 

I'J)  Such  compensation  'Ailli  co-Is  may  lie  recovered  by 
l)roc(  (  dius:s  at  law  if  the  ca\cator  has  withdrawn  >u<'li  caveat 
and  DO  |iroi'ecdinjis  iiavc  l)ecii  t;d;cn  by  the  caveatee  as  herein 
provided. 

t'U  If  f)roceeilinf:s  liave  lic(n  tal-(n  by  the  caveatee  then 
the  <onip(n>ation  and  co^ts  shall  be  determined  by  the  court  or 
judge  a<tiii;:  ill  tiie  same  pri)ceedin,i:~.     I'Hitl,  c.  21,  jj   111. 

ATTESTATION    or    INsrUrMlNTS. 

134.  Iv.-ery  instrument  (wecuted  within  the  limits  of  Has- 
katcliewan  excei)t  insirunients  umli  r  the  seal  of  any  cor- 
poration, caveats,  orders  of  a  court  or  judiie,  executions  or 
certificates  of  any  judicial  proceedinj;s  atle>tcd  .,s  such  nciuir- 
in<;  to  be  rifristered  un<ler  tlii<  .\ct  shall  be  witn(-:>rd  by  one 
per-oii  who  >hall  sifiu  his  name  to  the  in-lrumeiit  ;is  ;i  witness 
and  who  -^hall  appear  before  the  master  of  titles  (jr  the  retii>trar 
or  de])uty  rcgi-trar  of  the  ret:i-tration  di-triel  in  which  the 
land  is  j-ituated  or  before  a  judjic  notary  public,  comnii>sioner 
for  oaths  or  .a  ju-lice  of  the  peace  in  and  for  Saskatchewan 
and  make  an  allida\it  i:i  form  V  in  the  M'hedule  to  th'  Act. 
lUOti,  c.  21,  ^   M.");     I'.tl)!),  c.  20.  §   1. 

135.  i''\(ry  in-tiunient  executed  without  the  limit-  of 
Sa>kat(  hewan  '  vccpt  grants  from  the  Crown,  orders  in  council, 
instrument-  under  thi'  seal  of  any  corioration  or  ca\('ats 
reciuired  to  be  ri,i;i>ter(d  under  the  i)rovi>ions  of  thi-  Act  -hall 
be  uitne--ed  by  one  per.-ou  who  sliall  sifin  his  namt'  to  the 
instnmu.it  as  a  witness  and  who  shall  appear  and  make;  an 
afTidavit  in  form  T  in  the  schedule  to  this  Act  before  one  of 
the  followinf^  person-; 

(d)  If  made  in  any  pro-.ince  in  Canada  bi fore  ;t  judL'e  of 
any  court  of  record,  any  (ommi-sioner  authorizid  to 
take  aHida\its  in  such  jiroNince  for  use  in  any  court 
of  record  in  Saskatchewan  or  btbue  any  notary 
public  under  hi-  odicial  seal;    or 

1,/^)  If  m.ide  in  (ire.at  i;iit:iln  <ir  bf  land  before  a  judfue 
of  the  Supreme  Court  ol  .ludicature  in  ICn-land  or 
Irehiiul  or  of  the  (ourt  of  Se--!'!P.-  av  oi  !!;:'  ..'ufli- 
cl.ary  ( 'ourt  in  Scotland  or  a  jiid^'e  nf  .■iii\-  of  ilic  county 
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•  •oiirts  wiiliin  \d<  couiity  or  tiir  niavor  of  any  city 
or  iiicorporatiil  town  imd-T  the  coinmon  <ln\  of 
such  city  or  lown  or  ImIuiv  aiiv  comnii-ioiicr  in 
urcat  Britain  or  hvlaii.l  authoi'ixcW  (o  take  alli(lavit.-> 
therein  for  use  in  any  ((jurt  of  record  in  Saskatche- 
wan or  a  notary  ini\Au:  iin<ier  his  oliicial  seal:    or 

(r)  If  made  in  any  I'.rilisli  eoluny  or  })Ossossi()n  out  of 
Canada  h^.forea  judse  of  any  ( ouit  of  re(orrl.  the 
mayor  of  a  city  or  incorporat.  d  loun  und' r  the 
common  seal  of  such  (itv  or  tcjwn  or  notary  pul'he 
under  his  oliicial  seal-    or 

(d)  If  made  in  any  foreiji,n  conutry  Icfoic  tlie  mayor  of 
any  city  or  incorporated  town  ut-.dcr  liie  common 
sea!  of  any  sucli  city  or  town  or  lid'ore  the  P.riti.li 
consul,  yicc  I'onsul  or  consular  a.uent  residini;  therein 
or  before  any  jud^e  of  any  court  of  record  or'a  notary 
public   und(  r  his   oliicial   seal.      I'JUd.   e.   •_'■},   (^    MO  " 


i:.ii;ctmi:nt. 


136.  X 


o  action  of  ejectment  or  other 


of  any  land  for  wliich 


■tion  fur  the  r(>coyerv 


>hall  lie  or  h 


I  certihcate  of  title  has  been  granted 


respect  then  of  except  in  the 


sustained  against  th(>  owner  under  this  Act 


of: 


in 


(«)  A  mortj 
ih)   A 


a^ee  as  af^ainst  a  mortRagor  in  default 


n    ineumbranc(M 
default: 


against    an    incurabranccr    in 


(c)    A  lessor  as  against  a  lessee  in  del'ault ; 

i<l)  A  per-on  dei^riyed  of  any  laud  by  fraud  as  against 
the  owner  of  such  land  through  fraud  or  as  against 
a  person  deriying  otherwise  than  as  a  trainferec  hvna 
firlf  for  yalue  from  or  through  '-uch  owner  through 
fraud; 

tfj  A  person  depriyed  of  or  claiming  any  land  included 
in  any  grant  or  certitieate  of  title  of  oMier  land  by 
misdescription  of  such  other  land  or  of  its  boundaries 
as  against  the  owtnr  of  such  other  land; 

(/)  An  owner  claiming  undir  an  instrument  of  title  prur 
in  date  of  registration  undi  r  this  Act  in  any  ca-e  in 
which  two  or  more  grants  or  two  or  more  certilicates 
of  title  or  a  grant  and  ci  rtificate  of  title  are  regis- 
tend  under  thi-^  Act  in  re>])rct  to  tne  .ame  land. 

{2)    In  any  ea-e  other  than  ,ttore-aid  the  production  of  the 
duplicate  certificate  of  title  or  :i  certiiied  copy  of  the  certilicutc 
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of  title  shall  lie  an  absolute  bar  and  osioppd  lo  any  suoli  action 
against  tlio  prrson  nanud  in  such  rortihcato  of  title  as  owner 
or  lessee  of  the  land  therein  described.     I'JUG,  c.  24,  §  1 J7. 

|',\ma(;e3. 

137.  After  a  certificate  of  title  lias  l)een  Krani. d  tor  any 
land  any  person  def)riv<'d  of  such  hind  in  con-^ciiuencc  of  fraud 
or  by  tlie  rejzi-tralion  of  any  other  i)er-on  as  owner  of  such 
land  or  in  ('onseriuence  of  any  fraud,  error,  omission  or  niis- 
descri[ition  in  .-my  certificate  of  title  or  in  .any  memorandum 
then  on  or  the  duplicate  thereof  or  oiherwise',  may: 

(a)  If  the  land  ha«  been  included  in  two  or  more  (grants 
froiu  the  ("rown;    and 

(b)  la  any  other  ease; 

brintr  and  prosecute  an  action  at  law  for  the  recovery  of  d.iniaLCe.s 
apain't  the  person  uj  on  whose  application  tlie  erroiu  ous 
refristration  was  made  or  who  ac(|uired  title  to  tlie  land  in 
question  throujih  such  fraud,  error.  oniis>ion  or  mi-  'escription. 

(2)  ICxcept  in  the  CISC  of  fraud  or  error  occasioned  by  any 
omis-ion,  mi>rci)i(-ri)t;ition  or  mi--descrii>lion  in  the  ;ipiilica- 
tion  of  such  Mcr-on  to  be  rejii^tered  ,•,<  owner  of  such  hand  or 
in  anv  insfrumi  nt  executed  by  him,  such  person  shall  upon  a 
transfer  of  such  land  Inmn  Jhl'i  for  value  cease  to  be  liable  for 
the  payment  of  any  <lamap;es  which  but  for  the  transfer  miu.hl 
have  been  recoven  d  fruni  him  luidcr  the  pio\i-i()ii-  h.rvin- 
before  rontain(  il. 

(3)  Such  damaces  with  co-ts  may  in  '^udi  last  mentunnd 
rase  be  recovered  out  of  the  assurance  fund  hereinafter  pto- 
vul.  (I  lor  iiy  action  against  tin-  registrar  a-  nominal  defendant 
I'.'C'ti.  c.  LM.  §   lis 

138.  i;xcept  in  the  case  of  misd<'scription  of  the  land  or  its 
boundaries  anythii.g  in  this  Act  to  the  conlniry  notwith- 
standing no  hova  !!,!(■  jjurchaser  or  mortgagee'  under  this  Act  of 
lan<'  \,r  valuable  consi<|er;ition  sh.all  be  subject  to  action  for 
re<o.(ry  of  dumages  a<  aforesaid  or  to  action  of  ejectment  or 
to  deprivation  of  land  in  respect  of  which  he  is  registered  as 
owner  on  the  ground  licit  his  traii'^feror  or  inorfgaKop  has 
bien  registered  as  own<r  through  fraud  or  enor  or  has  (h  rived 
from  or  through  a  per~(.n  registered  as  owner  through  fraud  or 
enor.      inOli,  o.  24.  §  Hi*. 

139.  If  the  person  .ag.iinst  whom  the  action  for  dam  tires  is 
directed  to  be  lirought  ;is  .aforoaid  is  de.ad  or  cannot  be  found 
within  tlie  i,ro\ince  ,an  action  lor  damage-  may  be  i>rought 
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'Hr  said  assurarur  fun']  ''"'  ''''"^^'-*^-'^  '^^nd  co.(s  against 

in  anv'  .a"  "S"  ^i;- ./Z  dainil' ''  J'"'^--"  -  rooovorod  and  also 
afor.sdd  and    I,        '  i        !  £:  :":;  ."^"'"'i^'^  ';)  '^  ="^'ion  as 
'i'"-^  that  anv  port!     1  -nt,    ,'''"' "^ ''''''^^^ 
recovored    from    sue  'r  on         ■    ,7     '  'T""''''*'  ''^"'""^   ^^'^ 

-as  Iriod  si  d        V    1^  .i  :  ^/''ilT'  T"""  ^''^  -'''  -"^'"n 
arc  awarded  or  thV       rr  ■    v      ,1     I  ^'^''!'"«"-^/'n'i  ''Osts  as 

assnran...  fund      jil,  ;!  2^  §""a  "■'"'""  "^  '^'^  ^^^^ 

-.istrar  or  any  of  h!!^  c2  ^i*  or  1  kstllT'  ''''^  '^'^  '^ 
their  respective  duties  i,n,l„/fi  •        ""    '■^''ution  of 

any  person  deprve'^f '':',;:,  rVr'"'"^  "^  ""-^  -^^'^  ''"^' 
other  person  as  owne  ,i  reof  «  v  t.'"^'"' '''''''''  "^  ^'"^ 
mis.l.'srripti„n  in  anv  e.rtifi  ■.?■  of  t    I         •      '™'''  """^^'on  or 

months  l„.fore  the  e omn.  -.Prn.  .  .     f        .       ^   ""^''''  ''alfiidar 
5  151.  fomnhaccment  of  Mieh  action.      I'JOG,  c.  24, 

,,hnn!;fT'ij';,,?.";5:,„-;!^L^\V^''^»J"''«"'''''t   is  Riven  against   the 

i-  shall  be  ii;.hiei;r,m"£f?;,ir;;r;''",;;'';  rr  '^  ^"^'"'-d 

and  the  same  when  \^^i;i''^!^  a:.^/;::t^tJ^  TZ 
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nominal    (l.fiii.Liiit    1  v    iIh     HIm'    pn.cr-    of    (Acnitioii    ,i-    in 
onliiKii-y  ii\il  c.-iM.,      I'.Kit;.  ,-.  2\.  j   i:>L'. 

142.  N'o  :ictinii  tnr  ii(i>\(iv  lit'  (l:iiii:i.i;r>  >ii-taiiiiMl  t  liiouiJ:!) 
,lrpri\atioii  (if  land  -hall  lir  or  he  >u-ta'm(Ml  afraiii-t  tlic  rc^i-lrar 
or  ;ijiain-t  lla'  a--iiraniT  t'uiid  nl'on-aid  uiilr--  llic  -ainr  is 
coniiiii'iii'i  ij  will. ill  llic  jiiriod  of  -ix  viar--  finin  llic  dalr  of 
-Hell  d'  prr.  li  ion  : 

|'io\idi'd  iliat  any  pcr-oii  under  the  disil'iliiy  of  infancy, 
lunai-v  or  un-ouiidm--  of  mini!  may  lirin^  the  aclioii  v  tliin 
>ix  >i'ais  from  llic  date  on  uiiicli  il.c  di-aliility  cca-cd.      IMlKi, 

c.  -it,  §  1.");^. 

143.  Tlic  phiinliff  ill  llic  aclioii  williiii  -ix  year-  from  the 
date  on  ulncli  -ucli  di>al.ility  cea-ed  .and  the  plainlilf  ill  any 
such  action  at  wliatever  time  it  is  liroufiht  and  the  plaiiiti'f  in 
any  action  for  the  rcoxery  of  land  -hall  he  nun-uited  in  any 

ca^e  in  which  ll  appear-  to  the  >ati-faction  of  the  jlld^e  lielorc 
whom  >uch  .actKin  i-  t  rii  d  that  the  plaintiff  or  the  iicr-on 
tliroiijih  or  under  whuiii  he  ciaim-  title  liad  iioticr  hy  iier-ona! 
s('r\  ice  or  olherwi-e  wa-  aware  of  -uch  dela\-  and  willully  lU' 
collu-i\el\  oniilhil  to  loilee  a  caveat  or  allowed  llie  caveat  to 
lap-i'.      liinC).  <■.  'Jl.  S   l.")!. 

144.  Whenever  aii>-  amount  ha-  iieen  jiaid  out  of  the  -aid 
a— urance  fund  on  account  of  any  person  tiie  amount  may  Ix" 
recovered  from  him  or  if  dead  from  the  estate  of  >ucii  iiei>on 
tiy  action  asiain-t  hi-  per-onal  rejire-entat  ive-  in  the  name  oi 
the  rei^i-trar. 

I'Ji   I'pon  -uih  >uit   a  certili"a1e   -ifrned  liy  the  pcoviiicial 
ti'ea-urer  of  the  payment   out   of  -uch  .a--urance  fund  -hall  l>e 

-Ullici.  Ut     plnci!    of    -Ui'h    dcht.        I'.IOC,    e.    1.' I .    s     1  ."i.">. 

145.  Wlanixcr  ali.v  amount  ha-  Ihiii  paid  out  of  the  is-iu'- 
;ini.,.  tuiid  on  aciiiuni  of  an>  imi-oii  wlio  iia-  ali-conded  or 
who  iaiinot  iic  found  within  Sa-katchcwaii  .and  ha-  lett  aii>- 
rial  or  p(  r-oua!  e-tat(  wilhiii  the  -aine  upon  the  .ajiplicat  ion  ot 
the  rciii-liai  and  upon  the  produclion  of  i  cia-|ilicate  -ii:ned 
hv  the  |iro\incial  tica-uier  tiial  tlic  amount  has  Imcii  paid  in 
satisfaction  of  a  judumcnt  auainst  the  i('i:i-tiar  ,a-  nominal 
(lefelidant  and  nu  proof  of  service  of  the  writ  in  .any  of  the 
mode-  |iid\iiled  li\  tin  (irdiiiaiy  proi'edure  in  Sa-katclie\van 
a  iudtii'  niav  allow  the  nm-iiar  to  ^lun  iud.iiiiient  a'.:ain-t  siU'h 
])('r.-()ii  forihwith  for  the  amount  so  paid  out  ot  the  -aid  a-.-ur- 
.,,,,.,.  tiie.d   Icf'etlier  '.>.!!!i   the  co-t-  of  the  .iiiiplir.'il  ion. 

I'j!    Such  judnliieiii   -hall  he  linal  -uhiect   only  to  the  ritlhl 
to    have    -uch    judgment    opined    up    a-    may    he    iirovidcd    in 


'II    I 


in 
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146.  If 


:n,y   (HTMHi   N   ,i,~s,ii>li,.,l   with   anv  arf.   on.H.ion 
-v,„n,.,.   ,)„.   ,v,M,,u-   ,0   .,    ,„,,,,    i„    uTi,i„.    /n.   ;   I?" 

(2)  Tl,,.  „,,,.,,.,•  .,r  till.-,  haviuK  .■auM.l  tl,,.  n.-i^trir  to  l)r 
pTN,.,  u,tl,  ,  ,.op,v  ..I  ,(,..  petition  shall  hav  Juhm]  rtion  , 
'-■•'•  tliy  ^.n.i  p,,.t,on  an,l  ,0  nmk.-  .M„h  onl.r  i.  tl  .  n  '  ni.  ' 
;n.    a^  t„  ,|H.  ,.o<ts  of  th,.  parties  app.arin.r  „po,A  H.'p H  ,  on 

147.   'I'lic  rc^M^|i-;,r  nia-  : 

!'"  \^'';;;";'v-r  :.  mu. -tion  arisos  with  r,.Rar.l  to  tho  por- 
M  :,„.,.  o  any  .lut.v  or  tlio  vx.rn<<^  „f  anv  futu'lion 
i'>    till-  Act  coiitcrrcil  ,,r  mipo-c,|  up,,,,  him-    „r 

('"  Whccvc,-  i„  the  cxcrciM.  of  anv  ,iutv  of  a 'rcm.trar 
■■'  ■iiiplion  ariH->  as  to  the  true  c.M.-trui'tion  or  vali.litv 
'"■  'H''''t  ol  any  instrument  or  as  t„  the  jxTsons  cntitlcu 
;>r  'is  to  tiic  .xtcnt  or  nature  of  the  estate,  ri-lit  or 
interest,  power  or  .authority  of  anv  pc,--,.,,  or  class 
ot  persons;   or 

(r)  Whenever  .■,  ,|n.-tion  arises  as  to  tlie  „in,ie  i„  whi,.h 
any  cut,,v  .>,■  inenioran.Juni  ou-ht  to  !„■  nu.le  in  the 
'l;iv  1,00k  or  rejrister  or  upon  anv  certificate  of  title 
or  (luphcate  thereof:    or 

('/)  Whenever  a  .|u.'Mion  arises  as  to  anv  .loul.tful  or 
''"••'■'■f.iH.  riuht  or  interest  .stated  or  i^lainid  to  he 
ileaM    with    hy  ;i    i-c};istrar; 

naMer'uf7,'tl!'.'"  "''"'  ^'  '"  *'"'  "■'""'"'"  '•'  "''-^  -^'^  '"  ""■ 

il-'»    The  nia-ter  of  title-  ni.iv  noon  the  ....rr,,.  Ko;.,„  ^,.e I 

•Munv  any  oi  the  pa,-t„.s  intere^,,.,|  ,0  appear  hefor.Aiim  and  , 
H.  nnu.n  any  o  h,  ,-  ,.,  ,,,,„  p,r,.ons  to  ap,,e:.r  and  show  cause 
-'ll"'f  IHisoiially  or  hy  advocate  in  relation  thereto. 
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(3)  'I'hr  inii.Mcr  of  titli-  iKiviri).'  ivKiird  to  \\>r  i"  r-ous 
appi'ariiiK  lifforc  him  \vlictlnr  -urninoncd  or  not  .'^li.ill  drcidc 
the  ((ucstioii  or  direct  any  i)ro(<('diiiji>  to  \iv  instituted  for  that 
purpose  and  direct  the  i)artictilar  form  of  entry  or  inenioran- 
dum  to  lie  made  as  under  the  circumstances  appe.irs  to  he  just. 
HMMi,  c.  24,  §  l."jit;    l'.M)S-<i,  e.  1»,  S  ■^-    !•»<''•'•  '  •  -"•  iJ  1- 

148,  If  under  section  4!  or  any  of  the  other  pr(i\  i~ion,-  of 
thi>  Act  tiie  reKi-~trar  rei|uires  a  (hiiilii'ate  certilicate  for  the 
purpose  of  makiiij:  any  niemoran(him  thereon  or  for  tlie  purpose 
of  wholly  or  partially  cancelling!:  the  -anie  or  if  it  api)ear-  to 
the  satisfaction  of  the  repi><rar; 

(a)  That    any    duplicate   certiliiat.-    or    other    instrument 
ha.s  been  issued  in  error  or  contain-  any  misdescrip- 
tion of  land  or  boundarie.-;    or 
(/*)   That    any   inliy.   memorandum   or   inilorsement    has 
been   made   in   error  or   omitted   from   any   tlu{)licate 
certificate  or  other  in-trumeiit;    or 
(c)    That     any    such     dujilicate     certihcate,     in-trument, 
entry,  memorandum  or  indorsement  has  been  fraudu- 
lently- or  wroiif-'ifully  obtained;    or 
it])  That   ;iny  such  dui)licate  certificate  or  in>truinent   is 
fraudulently  or  wronjifully  retained: 
he  mav  by  written  ilemand  in  form  W  in  the  schedule  to  this 
Act  to  be  served  Upon  such  jxrson  or  to  be  mailed  to  his  \;iA 
known  jtost   otiice  addre>s  within  Saskatchewan   rei|tiire  the 
person  to  whom  such  duiilicate  certificate  or  instrument  has 
i)een  so  issued  (;r  by  whom  it  has  been  so  obtained  or  is  retained 
to  deliver   up  the   same   for   the   {)uri)0-e  of   beiu}:   cancelled, 
corrected  or  completed  as  the  case  rei|uiri-. 

(2)  In  case  -uch  oer-on  refus(  <  or  nejilect--  to  comjily  with 
such  reiiuisition  oi  cannot  be  t'ound  tlie  rej^i-trar  may  apply 
to  a  judjic  to  i>.-ue  a  -ununoiis  for  >uch  jierson  to  ajipear  before 
him  and  show  cause  why  such  dui)licate  certiticate  or  other 
instrument  should  not  be  deli\(red  uj)  to  be  cancelled,  corrected 
or  cor.pletetl  as  afoie-aid, 

(3")  If  such  per-on  when  served  with  the  summons  jier- 
sonally  or  in  the  mode  directed  in  ,-uch  sununons  nenlect>  or 
refuses  to  attend  before  the  jikIk''  at  the  time  therein  ap[iointed 
the  jud^e  may  i^sue  a  warrant  authorizing  and  directini;  the 
person  so  sumniontd  to  be  apprehended  and  broufilit  before  th(- 
said  judire  for  examin;iiion,     P'tKi,    c,  24,  §  l()(t, 

149.  l'j)on   till'   appearance   before  a   judf^e  oi    .any  person 
summoneil  or  brought  up  by  \irtue  of  a  warrant  as  aforesaid 
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th.'  pul^o  may  .xamin,.  surh  prr.on  upon  oath  and  in  ra.so  it 

nu,)licatc  caTtihcate  or  otli.r  in-^tnimcnt  as  aforesaid. 

(2)   Ui)on  refusal  or  ncRlct  hy  s.i.h  person  to  (ieiiwr  un 

b     'xamin<"d  or  to  an>_w.T  any  r,u..>tion  touclnnfr  the  matter 

ait<-r  heniK  sworn  the  „(!«..  may  eummit  sueh  r^T.on  to  the 

nearest  eonnnon  jail  for  any  period  ,.ot  exeeedi,  j,  'ix  mon     s 

-OS  the  dupheate  eert  ■fi,.ate  or  other  in>tr,un..a  is  sooner 

I'^inort  <!::::  ^"""■'"■'"  "^"'''"'^^'"■'  *^  "-•''■  ^^'^y  ^""  -- 

(3)  In  sueh  ease  or  in  ea^.  sueh  i)erson  has  ahseonded  so 
that  Mimmons  eannot  he  >erved  upon  him  as  hereinbefore 
direj;t..d  or  in  ea.e  a  period  of  thr.r  months  from  the  time  of 

"lap-edJK.fore  the  duplicate  .rrtiheate  or  other  instrument  has 

.pen  returned  to  the  rej^iMrar  the  judfj.  mav  direet  the  repstr  r 

o  canee  or  eorreet  or  complete  th..  certitieate  of  title,  duplicate 

er     leate  or  other  instrument    in  his  pos<e.sion  or  any  memo- 

a.   him     h,.reon    relatiuK  to    the  land   and  to  substitute  and 

oT  n.L    '"rr""''  ^'  ''"';'"■''"'  ^''Ttili.ate  or  other  instrument 

or  make  such  memorandum  a^  the  cireumstanees  of  the  ci^^e 

require  and  th.'  r.-istrar  shall  ol.<.y  mh^Ii  order.     1<JUG,  e.  24, 

160.  In  any  jiroceedinu  respeetiiifi  land  or  in  respect  of  anv 
iransaction  or  contract  relating  thereto  or  in  restiect  of  anv 
lastrument  caveat,  memoranrluin  or  (ntrv  affecting  land  the 
judfie  by  decree  or  order  may  direet  the'refri-trar  to  cancel 
<-orrect,  substitute  or  issue  any  dui-iicate  certilicate  or  make 
any  memorandum  or  entry  therecn  or  on  tlie  certificate  of  title 
flnd  other\Mse  to  do  every  act  necessary  to  give  elTect  to  the 
decree  or  cnhr.     IDOG,  c.  24,  §  1G2.  ^  ^^^  uie 

ASSIR.WCK    irxu    AND    FKKS. 

151.  Hefore  the  registrar  shall  perform  anv  dutv  to  be  hv 
lum  pertormed  und.r  any  of  the  i)rovisions  of'this  Act  he  shall 
•-xcept  as  her(;in  otherwise  provided  demand  and  receive^  the 
pro!)er  fee  or  tees  therefor  as  iixed  and  settled  i)v  tariff  made 
trom  time  to  time  by  the  Lieut.-nant  Ciovernor  in  (  ouiieil  and 
demand  and  receive  tor  the  assurance  fund  upon  tl.e  regi^tra- 
,!■?,' ";,r,'!7-y. *:.';.'"*  of  incumlKTed  land  and  upon  every  absolute 
lon!i  /!^  ,"'/ ■■'H  ";"-"Yh  vi  one  pt  i  c.ni.  of  the  value  of  the 
and  trans Crred  if  .sue),  value  amounts  to  or  is  less  than  five 
ihou.-and  dollars  and  one-tenth  of  one  per  cent,  on  the  addi- 
tional value  when  such  value  exceeds  five  thousand  dollar. 


518 


(ANAIU  AN    liiHlil.NS  S\,-ri;M 


(2j  rpoii  rvrrv  -iil.~ti|iicnl  traii-ftT  he  -liall  lii  inam!  aiui 
rcceivo  upon  tlic  iM(Tc:i>c  of  \aliir  -iiicr  thr  ^raiitiiiti  ol  tlio 
last  ccrtiticati  ''  tiilr  oiir-lifth  of  onr  per  rent,  if  llir  incrcaM! 
is  not  more  ti.  Ii\r  llioii-aiii!  ilollar-  and  niif-lini  h  of  our  piT 
cent,  on  any  i'\r.-~  over  -uili  li\i'  iliuu-ami  dollar-^.  IlKHi, 
c.  24.  §  Uili." 

152.  Tiif  value  -liall  lif  a-i-tTtaini  li  l.y  thr  oath  or  Mlirina- 
lion  of  the  a|iplii"iii'.  ouiirr  or  jirr-on  .ai'quiriiif;  -udi  latiil  or  of 
-iich  olIiiT  p(T>()ii  a-  till'  riLii-tnir  iniicvcs  to  lie  aci|uaiutc(l 
witli  the  v.aluc  of  the  land  and  wiio-i'  o.itli  or  aflirniation  the 
njiistrar  is  willinji  to  .arci|ii. 

(2)  If  the  rr<ii-trar  i~  not  -aii-li'  d  a-  to  tin'  I'orrrri ncss  of 
the  v.iluf  ~o  -woi'u  to  or  atlirnird  lir  may  rri|uuc  -urh  ajipli- 
cant,  owner  or  per-oii  aciiuirinu:  the  laml  to  proilui-e  a  cert itii  ate 
of  the  \alue  \inder  the  hand  of  a  -worn  \ahiator  appointed  l>y 
the  rcjzi-trar  or  a  .iud^e  which  ceitilicate  -h.ill  he  receixcd  ;s 
conclusive  cvideiii-e  of  tlie  vaUii'  I'or  the  pinpo~e  afore-<:tiil. 
I'.tOli.  c.  21.  >!   Hit. 

153.  Ilacli  icjii-trar  -ii.dl  keep  a  correct  account  of  all  sums 
of  money  received  liy  him  ill  .accordance  with  the  provi-ions  ot 
thi-  Act"  incluiliiiii  tiie  a--ur.anee  fund  and  shall  p.ay  the  -ame 
to  the  provincial  treasurer  .at  -ui'li  1ime<  ;ind  in  -ucli  maimer  as 
are  directed  l.v  the  Lieutenant  (ioxcnior  in  ( 'ouncil.  l'.H)(», 
c.  21.  S  I'i'"'- 

154.  The  a~~urance  f\ind  -hall  lie  held  li>  the  provincial 
trea>uier  a-  iru-1  moiiex-  and  may  he  in\-e-ted  from  time  to 
lime  in  >uch  -eiairilie-  a-  in:i\  he  al)pro\i'd  h\-  the  Lieutenant 
<  lovernor  in  <  'ouiici!. 

(2)  'idle  pro\  inii.il  Ilea>urer  -hall  r[edit  the  fund  in  each 
vcar  with  intere~t  at  -uch  rate  a-  may  from  time  to  time  he 
directed  Ly  the  l.ieiiieiiant  ( loxcriinr  in  (  duncil. 

('A\  Wdieii  the  -aid  fund  -hall  ha\e  reached  the  sum  of 
seveiity-tive  thou-aiid  doll.irs  any  -uiii  in  exci—  of  -aid  .amouiit 
may  Ly  ilirection  of  the  I.ii'Utetiaiit  (lovernor  in  (ouncil  from 
time  to  time  lie  tran>ferred  to  .and  foiin  part  of  the  con-olidated 
revenue  fund  of  the  province.      I'.tOG,  i'.  21,  §  IGIJ. 

155.  The  .assurance-  fund  -hall  not  under  any  circumstancos 
he  liahle  for  compen-ation  for  any  lo-<.  damafie  or  depriviition 
orc,a>ioneii : 

i(i!    Hy   the    lireach    h\-    the   (c>vr.i  r  of   .aiiv    iru-i    whether 
e.\i)re--ed.   ini]ilied  or  ( i  ii-ti'Urii\e:     nor 
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ib)  lu  any  easo  in  whirh  the  siiiu'  hnul  li.i-  lurii  in'-linlcil 
in  two  or  more  urani-  from  Ihr  ('rown;    nor 

(r>  In  any  <asc  in  wiiicli  loss,  <lainaK<'  or  dcprivatioa  lia"^ 
lifcn  occa-ioMcd  hy  any  land  iicinR  inclndod  in  tin- 
>anic  (•(■rtiticatc  of  title  with  other  land  throiigii 
misdescription  of  thr  houndariis  or  parcels  of  any 
land:  unles>  it  i>  pn.Md  that  the  (XTson  liat>le  for 
coniiiensation  and  damage-  is  dead  or  has  aliMondnl 
from  the  pre\inte  or  has  Ik.  ti  adjin^ed  insolvent  or 
the  sheritT  ha-  certified  tiiat  he  is  not  al>le  td  realize 
the  full  anionnt  and  (osts  awarded  in  any  a'  tiun  for 
sueli  compensation: 

i'(/l  Hy  reason  of  the  uniiin|irr  u-.  ni  iIk  -eal  of  any 
I'orporation  or  company  or  liy  reason  of  the  ie<ristra- 
lion  of  any  in~trinnent  exei  uted  liy  any  ])erson  inider 
any  ienal  di-aiiilit\  unless  tiie  fact  of  siieh  di-ahility 
was  disclosed  on  the  nistn.ineiit  hy  virtiie  of  which 
such   pi  r~(in    aas  retii-tercd  as  oAiier. 

l2)  The  >aid  fund  shill  lie  liaMe  for  sudi  aiiioutits  only  as 
the  sheriff  fails  to  recover  from  the  person  liahle  a-  aforesaid. 
I'.MtC,  r   2\.  i  lii7:    I'.inii.  c.  _'(),  i  IJ. 


156.  The  ;;iivern!ntiii  of  Saskatchewan  may  acce[)t  and 
recuse  from  tlie  ficcrnment  of  i 'atiada  such  portion  of  the 
assuraiiee  fund  iornied  undi  i  liie  Act  of  th<  Parliament  of 
Canada  known  ,i-  77/c  'Irrritont.^  /,'i  '  I'mjiciti/  Art  and  con- 
tinued as  th(  ,i"i;rance  fun'  by  the  Ad  of  the  Tarliament 
of  Canada  known  as  The  Lund  Tilli  Art  tsW,  as  the  said 
jjoveniment  of  Canada  or  CiOV(  nor  in  Council  of  (  aiiada 
may  assign,  transfer  or  f)ay  over  t«j  the  novernmcnt  of  Saskat- 
cliewan  am!  for  the  purpose  of  carryinu  the  provi-ions  of  this 
^ectidn  into  (ihci  the  Lieutenant  I  iov  iiiku'  in  < 'ouneil  nu;y 
hy  order  jjrovide  for  the  ailju>tini;-  of  all  (|Ui  tions  ari.-inff 
between  the  >;overnment  wf  Saskatchewan  and  the  government 
of  ('atiada  in  connection  with  the  a.-sinnmeiit ,  traii-fir  or 
payment  o'.  r  of  such  portion  of  the  said  a--uraiicc  finul  as 
aforesaid  includinp;  the  givins  or  cxccutinii  on  helialf  of  tlie 
province  all  ^ni-\\  contracts  of  indemnity  or  otheiwi-e  a~  may 
be  found  iiiMi  -.-iiy  or  expcflicnt.      l'.K)S,  c.  29,  §  12. 

CANCKLLATION    Ol     (  ICItTllK  At  K.    Of     1  1 1  I.K. 

157.  (  pon  the  applicali'  a  of  any  owner  of  se\-eral  parcels 
01  ianii  iK  i(i  Uiiiiei  .--ejiaiate  eiTi  iiicale>  (li  I  n  ie  iir  under  one 
certificate  of  title  and  the  delivery  up  of  the  duplicate  or 
duplicates  thereof  to  him  tlu'  rcf^istiar  may  cam-.l  ilie  exi~tin« 
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ci'ttificato  or  certificates  of  title  t:i.iiilii|  ,1-  .il-u  tin  duplicate 
so  delivered  up  and  uraut  tn  thr  huikt  a  -infill  certificate  of 
title  for  all  tlic  [larci  Is  of  hmd  nr  -r\ir;d  crrtiticates  of  title 
each  applyiiiL;  tn  (nic  or  iiidn  of  the  parrrU  in  acrordaucr  with 
the  a[)pli('aiiiin. 

(2)  I'poii  each  of  such  resjjective  certificate-  of  title  -o 
granted  shall  he  entered  a  rncmoraiulurn  of  each  and  e\(ry 
iiieumlirance,  lien,  rharpe.  niortt:a«e  or  other  iiiMruinent 
afTectinKsuch  i)arcel  or  parcels  of  land  Mttin^'  forth  the  occasion 
of  the  cancellation  and  referring;  to  the  certilicate  of  title  .-o 
Kranted. 

(31  'I'hc  rcy:i-trar  >li:dl  is-ue  tn  tin-  appln'.-ii.t  one  or  more 
duplicate  cert ilirates  as  the  case  r' quire-.      I'.Kitl,  c.  21,  §   108. 

158.  The  r(<:istrar  in  the  .•;i-e  of  a  partially  cancelled  cer- 
ti: cate  of  title  -hall  return  the  duplicate  to  the  traii.-feror 
aiier  the  m(  nioninduni  jiartially  cancelliii};  the  s.aine  has  been 
made  therion  and  upon  the  certificate  of  title  in  the  register: 

Providedthat  wlu  never  reciuired  hy  the  owner  of  an  luisold 
portion  of  land  in  any  i)artially  cancelled  certificate  of  title  or 
where  .-ik  h  a  course  appear.-  io  the  re>.n-lrar  more  expedient 
he  inay  >rraiit  to  such  owner  a  certilicate  of  title  for  .-uch 
portion  of  which  he  i-  the  owner  u]^<m  the  (|(  livery  of  the 
partially  eancelled  duplicate  eertitn-ite  of  title  tn  the"rej;i-trar 
to  he  cancelled  and  retained.  lilUtJ.  c.  L'l  S  loK  I'KKs^c  •'<) 
§   13.  '  '  ■     ■"■  ' 

LOST    Oil    lJl.-lK(i\KO    CKItTIFK  .\Ti:    OK     1111. K. 

159.  Upon  the  production  to  the  reiii-tmr  of  sati-faetory 
proof  fiy  -t.'iiutory  dei-I;iration  of  the  per-nii  to  whom  a  duplicate 
certilicate  ha-  heeri  i— ued  or  -onie  one  haviuK  knowledge 
of  tfie  fact-  of  the  ;icei(|ental  lo-.-  or  di'-truction  of  the  duiilicate 
eertincate  so  i-,-u((l  the  ref;i>trar  may  after  lri\iny:  entered 
\n  thi'  refiister  the  facts  so  \m)\(U  i-,-ue  a  fiv-h  duplicate  certifi- 
cate in  lieu  of  the  one  so  lo.-t  or  de-troyed  notiiifr  upon  the 
same  why  it   is  so  issued: 

Provided  that  unle--  the  rejiisfrar  is  s;iti,-lied  a>  to  the  loss 
or  ile-truction  of  the  dujilirate  .'ertificate  >o  i.-sued  and  that 
notice  of  intention  lo  i-ue  another  duplicate  certificate  in  lieu 
of  such  alle<je<l  lost  or  destroyed  certificate  in  a  new.-p,a[)er  or 
otherwise  i-  unnecessary  no  such  fre<h  duplicate  certificate 
phall  be  issued  until  the  registrar  -hall  Inr  four  weeks: 

(a)  Publi>h  a  notice  of  his  intention  to  issue  :^uch  fresh 
certificate  in  the  new.-paper  i)ul)iished  neanst  to  the 

.aiiG   -.ivji.ni.'vd    :;i    t;;r   ;i;;i<ter   or   ii    HiOie    uew.-paperM 

than  one  are  jmhlished  in  the  .same  locality  then  in 
on<   of  such  newspajHTs;    and 
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''I    'inthv.    Ill    a    cun^piriJuiH    plucr    in    the 
land  tltlr.  oHiCf.       pMKI,  (.    ■_>■},  §  170. 

INTAN'IS.     IDIOTS,    I.INATIrS. 

n  Kh     k;v,.  made  any  applicaiion,  mvm  anv  ron^-nt,  don.  nn"v 

dior,  rL^r-'/."  '"■''  ''?  •■'■'""'^  '""l"^  this  Act  i<  a,,  infant" 
■diot   or  lunatic   the   mianlian   or  ^riianlian.   of   the  ,..f,t.>  of 

do"  '„?.ir'7"  "m-'  '"•■''''■  ""■''  ^'!'!''i''-'""".  Kiv.-  .such  consent. 

m.    r  m    li'".  ■,  r  ''■""'y  "^  ^"'■''  l""''''l">«  as  such  person  if 

from  .hsal..  ity  .niuht   have  nud.,  driven,  done  and  been 

InlrlL:^  o/'uid' a1.,"'"''^^'^^'   '•'■"^•■~'"   ^"•■''   '—   '-  ^^"• 

m.r  am'  .^^■'"".'■V''-  Ihrrr  r.  nouu:.niian  of  th..  estate. ,fanN  .Mich 
per.^on  a  on-a.d  iHiMd  infant,  idiut  or  lunatu'  or  wh<never  anv 
prr^.n  the  Kuardian  of  whoM.  c~t.atc  if  h.-  were  irjiot  or  lunatiV 
^^ol.ld  r  authorized  to  art  for  :,n,i  represent  .Mich  p^r-on 
nid.T  thi>  Act  IS  ot  un-..und  mmd  ,an,i  inc.apahl..  of  man.a-ini; 
his  atlair-  hut  has  not  he,  ,1  foun,i  ..in  i,|ioi  or  lunatic  und.  r 
m.iuisition  a  court  or  a  judj^r  may  appoint  a  gu.ardi.an  or 
J^uard.ans  o    Mi..h  per-on  tor  ,he  purpo'e  of  anv ',roce;dn.«  ■ 


§  171. 


161.  ihr  jiidu^,.  on  apphcation  fur  tiiat  pur;)o-e  on  helialf 
"I  any  per.-on  who  is  under  the  disihiiitv  of  infancy,  hmacv  or 
.in.soundne.-s  ot  mmd  may  Iry  order  dinvted  to  the  red-trir 
J.rohihit  the  tran>fer  of  or  dealinn;  witli  ,inv  hmd  ■  ^       ' 


any  such  i)ei>on.     I'JOo.  c.  21.  s^  T?: 


I'.tils. 


L".), 


iieionttmir  10 


NOTIl  F,    JOINT    ()W.\i;UsiIII'. 

162.  Xo  per-on  contractiiif];  or  deaJint;  with  or  takin"-  or 
propo.Mn-  to  t.ak.'  ,a  iransf<T,  mort-m..,  incumhrance  or  iTase 
irom  the  owner  of  any  land  for  which  a  certilicate  of  title  has 
.eon  jrranted  shall  .xcepf  in  case  of  frau.l  hv  such  person  he 
houn.l  or  coiiceriKd  to  iiH|uire  into  or  aM'eftain  the  circum- 
stances in  or  the  consideration  for  \,hich  the  owner  or  anv 
previous  owner  of  the  land  is  or  wa-  iv-istered  or  to  sec  *o  the 
application  01  the  purcha-e  money  or  of  anv  part  thereof  nor 
^hall  lie  he  aflected  l.y  notice  direct,  implied" or  constructive  of 
any  trust  or  unrejiistererl  int<.re>t  in  the  land  anv  rule  of  law 
or  equity  to  the  contrary  notwitlistandinF. 

(2)  The  knowledge  that  anv  tru.-t  or  unregistered  interest 
"  o]  ?',1o"''''  '^''''"  "°*  of  'tself  1„.  imput.'d  as  fraud.     1906, 


t^oo 
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163.  ('[Hm  tho  tnitiM.r  'o  tun  or  indrc  pcr-on-  a<  joint 
owarr-  <n  aiiv  l.-iiid  for  uhirh  :i  r.-n  itnair  of  tillr^lia-  l"'rii 
jrraiiir.l  to  h,'  h.ld  hy  liiiin  a-  iniMrr-  ii  -hall  !»■  lawful  f»r 
l!n'  iraii.-fcrur  lo  iii-i  r'  in  ..if  traii~frr  or  oiIkt  iii-tniincnt  tin- 
womI-  "no  survivor-lii|>"  and  ilir  niiiMiar  -liall  in  .Mich  ca-c 
iiicludr  siicli  w()rd<  in  ilic  dnplirair  .  .Tiiti'.-itr  i-Mi.d  to  such 
joint  owner-  pur-uaiu  to  the  traii-lVr  and  in  the  cirtitiratc  ot 
title. 

(Iji  Ai'V  tui'  or  more  [m  r-on-  -o  re_i;i~tered  :i~  joint  (jv.iiers 
of  any  lami  held  hy  tliein  as  trustees  may  liy  uriiin.L'  under 
tlieirhaiid  authorize  the  n  i:istrar  to  enter  the  word-  "no 
survivorship"  upon  tlie  duplicate  certilicaie  and  aUo  upon  the 
certificate  of  title. 

[A)  In  .'itl.er  case  at'ore~aid  after  -ueli  entry  h.i-  h<'en  made 
and  -iiiued  i'V  the  registrar  it  shall  not  he  lawful  I'or  any  h- 
niunlier  of  joint  owner-  than  the  nuinher  .-o  entend  to  tran.-ler 
or  otherwise  deal  with  'he  land  without  ohtainint:  the  sanction 
of  the  eourt  or  of  :i  jud^e  1 '\  an  on!  r  on  motion  or  petition. 
litOti.  c.  21,  v;  17 1. 

164.  Hi  lore  iiLakiiiLC  :in\  ordir  a-  afore-aid  the  court  or 
jud<re  shall  if  it  -eeni-  ni|Uisite  cau-e  notice  ot  intention  of 
inakini;  such  order  to  l>e  properly  adverti-ed  anfi  in  such  case 
ai>point  a  period  of  time  within  \\liieh  :i!i\-  pei-dii  intere-ted 
may  show  e.au-e  wliy  the  ordi  r  -hould  not  he  niade;^  ,and 
tliereupon  the  -aid  (ouit  or  judire  ma\  order  tiie  traii-ler  ot 
tlie  land  to  any  i"u  owner  or  owners  ,-oleh-  or  jointly  with  or 
in  the  place  of  an>  ixi-tinn  owner  or  owiur-  or  m.i.\-  make 
such  order  in  the  i>ri-mi>es  as  the  court  or  a  judne  thinks  ju-I 
f()r  the  y>rotection  of  the  i)er-ons  heiieticially  inteie-ted  ill  the 
laud  or  in  the  proceed-  tli("t(>f. 

rJ)  I'lion  such  order  ininji  depo-iteil  with  the  re}ii-trar  he 
shall  make  a  memoi- mdiuu  tlier((if  upon  the  certiticate  of  title 
and  ui'on  the  duplicate  ecriiticate;  and  thereupon  tie  person 
or  |ii  r-ons  n.uueil  in  the  order  shall  he  the  owner  or  owners  ol 
the  Land.      l"iiii.  ■     _M,  $   j?:,. 


-reMi.-si(i\    lo  .iii>i;i-;  ou  \iasii.u  oi     m  ii.r..-;. 

165.  \\  heiiev(  r  ;my  m.atter  i-  under  this  Act  -ulnnitted  to 
a  jud^re  or  the  ma-ter  of  titles  and  t Ik  judtje  or  the  ma-ter  ol 
titles  deems  it  advi-ahle  that  parties  interested  should  Im- 
notilied  of  the  time  and  plaee  when  and  wlu  re  a  heariiiu  ol 
the  matter  so  siilunitled  -hoiild  he  held  and  no  special  [.rovi- 
sions  art'  made  therefor  in  thi-  .Xct  or  if  tlure  are  any  smdi 
special  provi-ions  ami  the  jud};i'  or  the  ma-ter  of  titles  shall  he 
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of  thf  op'minn  that   the  iiotirr  n(|uind  thiTcl.y  to  he  pivrii  i-; 
not  >iifliri('nt  he  may  ■l\vrr\  ; 

(a)  That   iioticr  i)\   -nch   time  aiiil   plarr  lir  pivcii:    ami 
(6)    That    -urh    iiolicf    -hall    lit     -(TnciI    jirr-onally    u[K)ii 

-ucli    piTsuii^    a-    he    may    ilinct    (ir    lie    left    at     their 

u-iial  jijace  ol'  abode;    or 

(f)  That  .-.ucli  notice  shall  lie  ported  at  such  phice  or 
j)lacc«  ami    tor   -m-h    perioiU   a<    }\-   ma>-    name;     '^•■ 

('/)  That  .-ucli  notice  tie  pulili-hcil  in  such  new-paper  or 
ne\vs|)apcrs  as  lie  mav  de-incaie  ami  for  such  liiiie 
as  he  may  direct  :    and 

(f)     Ihal   >uch  notice  may   ne  i:i\cn  in  any  one  or  more 

or    ill    all    the    nietliod-    alio\e    -pecilied,       P.KIC),    i-.    21. 

ij  17fp;    l!iils-'.i.  c.  I»,  ;;  11  ;     piilii,  c.  '_>(),  j  l, 

166.  \\liene\(r  tin-  Act  direct-  •  lat  pei-ons  intere-ted 
shall  lie  heard  or  shall  receive  iKjtice  ,  ail  such  parties  are  not 
within  the  jurisdiction  or  <annot  he  found  >o  as  to  he  jXT-on- 
aliy  served  the  judj;e  or  the  ina-i  r  of  titles  or  the  registrar 
haxinu;  juri-diction  in  the  matter.  a<  tlie  ease  may  be,  may 
dinci  that  a  :y  party  without  the  jiui-diction  may"  !)(>  servoil 
por.-oiially  ir  in  either  ea.-e  mav  direct  -uh-tii  ut  ional  ser'-ice 
within  or  wiilmiii  ihe  jurisdiction  in  -udi  manner  a-  he  deeni.- 
expedient  or  that  puMication  of  notice  in  ^uch  manner  as  lie 
mav  direct  ina\  he  Mithcient  -crvice.  I'.MXi,  e.  21.  §  177; 
HK)S-9,  c.  <t.  ;j  |-_':    I'Mi'.i   ,-.  20,  sj  1. 

i.\ii)i;N(K    \Mi  riioi  iiiiin:. 

167.  livery  covenant  .and  jiouer  doclaied  to  lie  implied  in 
any  in-trunsent  hy  \iiiiie  of  thi-  .\ct  in:i\  lie  ne^:ati\-ed  or 
modilicd  li\  expn--  ded.ir.alion  in  the  in-irninent, 

(2)  In  any  action  for  ai  allej;ed  breach  of  .any  >uch  implied 
covenant  the  co\cnant  aliened  to  be  broken  may  be  set  forth 
and  it  sliall  be  Lawful  to  allefie  preci-el\-  in  the  ,-ame  manner 
as  il  the  coveti.ant  h.id  been  ex|)re--ed  m  i\urds  in  the  tr.ansfer 
or  othiT  '.n-tru:.ieni  any  l.iw  or  iJractice  to  the  contrary  not- 
withst.ae.'iiii'.;'  t  hat  t  he  party  ai:ain-t  whom  the  action  i-  broui;ht 
(lid  so  CO',  en.int. 

{'.h  I'lvery  ,-uch  implied  coven.ant  shall  hav(>  the  same  force 
and  ctTeet  ami  be  enlorced  in  the  same  m.inner  .as  if  it  had 
bt'i'ii  set  out  at  lonntli  i.J  the  tran-fer  or  ollar  in-tiun>ent. 

iTi  ^\■hen  any  transfer  or  other  in-trument  in  accordance 
»Mth  tia-  Act  is  i'xe(aited  iiy  more  p.arties  than  one  such  covc- 
na.nt>  a-  are  b\  tin-  .\ci  to  be  impliid  in  in-trumcnt-  of  a  like 
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naturp  stiall  lie  con^tnird  to  Kr  several  and  not   to  hiinl  the 
parties  joiiitiy.     lOiHi,  e.  21.  j  17>. 

168.  The  owinT  of  any  laml  lor  wliicli  a  eertificate  of  t'tlo 
has  lieen  uraiiteii  or  of  any  lease,  iuurt}j;af;e  or  eiiarue  al'feeting 
the  same  >tiall  on  application  of  any  iienetlciary  or  per-on 
interested  therein  be  bound  to  allow  his  name  to  be  ii-ed  by 
such  bcn<fieiary  or  person  in  any  action,  suit  or  proceedinj; 
which  it  may  bo  necessary  or  proper  to  lirinii  or  institute  in 
the  n.ime  of  such  owner  ccncerninj;  >ueh  land,  lea-e,  inoriiiau;e 
or  ch.arKe  or  for  the  jiroteciioii  or  bemtit  of  the  title  vesteci  m 
such  owner  or  of  the  interest  of  any  -ucli  beneliciary  or  |)erson: 

Provided  that  such  owner  -hall  in  any  ea-e  be  entitled  to  l)e 
indrninitied  in  like  manner  a^  a  tru-tee  would  before  the  tirst 
day  of  January,  one  thousan(i  ei^ht  hui:iired  and  ninety-five, 
ha\e  been  entitled  to  be  indemuitied  in  .a  -iinilar  ca-e  of  his 
name  beinfj;  used  in  any  such  action,  suit  or  proceedini;  in  name 
by  his  cestui  qtic  trust.     I'.KHi,  e.  'Jt,  §   17'.». 

169.  Kvery  certilicatc  ol  title  ;ind  duplicate  certificate 
granted  under  this  Act   shall  except : 

(a)  In  case  of  fraud  win  rcui  tiie  owner  ha-  participated 
or  colkuied;    and 

{b)  As  af^ainst  any  person  dainun;;  uii<lri-  ,i  prior  certi- 
ficate of  title  j^ranted  luidi  r  this  .\it  in  respect  of 
the  same  land;    and 

(f)  So  far  ;is  regards  any  portion  of  the  h.nd  by  wroni; 
description  of  boundaries  or  pari'cU  included  in  >uch 
certificate  of  title  so  lonj;  a^  the  same  remains  in 
force  and  uncaucc  Ihd  under  tin-  Act; 

lie  conclusive  evidence  in  all  courts  as  a.uain-t  liis  Majesty 
an(l  all  persons  wliom-oever  that  the  i)er-on  named  therein  is 
entitled  to  tie  land  included  in  the  same  for  'lie  est.ate  or 
interest  tl;.  r(-in  specified  subject  lo  the  excepiiiin-  :ind  reser- 
vations impiie  1  under  the  pro\i-ions  of  thi-  .\c(.  I'JOO  c  24 
§  LSI). 

170.  In  any  suit  for  .-jiecilic  performance  brought  l)v  a.i 
owner  of  any  land  for  wliich  a  certificate  of  title  lias  "been 
granted  agairst  a  person  who  has  contracted  to  jjin-ehase  the 
land  without  notice  of  .any  fraud  or  other  circumstances  which 
,accordin;c  to  this  .Act  would  atlVct  t!ie  rijiht  of  the  tn.nsfvror 
the  duplicate  certificate  of  title  of  tlu  owma-  ,-hall  be  evid(>nce 
that  the  owner  has  a  good  and  v.alid  title  to  the  land  for  the 
estate  or  iuiere<t  theri'in  mentioned  or  desi]ii„(|  I'lUG 
c.  24,  §  181. 
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171.  I'l-dcciiiii;,  uiidrr  this  Ai't  .-li;ill  Mot  ;il.;i1.'  or  1h' 
.-u,-pi  '"Icil  !iy  any  ■Icatii,  t laii-iiii^ioii  or  change  of  interest 
but  III  any  >ucli  event  a  juduc  may  make  Micli  order  for  earry- 
ii'fi  on.  (lisconliiiuiim  or  -ii-pendinn'  the  proeeeditifis  ujwn 
tlie  .•.pi)lieation  of  an\  perMjii  inteivMcd  a-  under  tln'  eireum- 
Maiicrs  Im'  think-  iu^t  and  nia\  'or  >urli  i.iirpo-e  n  (|uire  the 
pro.iiiction  ol  -urii  evidence  and  Mich  noiicc-  to  he  uiwu  .a-  lie 
think-  nece--al\-.       lUOCi.  c.  2\.  j    |N_'. 

172.  \\henc\c|-  in  any  action,  -uit  or  other  iiroceedint; 
allcctuii;  land  for  which  a  eerlilicatc  of  title  has  heen  ^n'aiited 
It  1.,  tne.-  iHiT-ary  lu  dcterniiue  the  fact  whether  the  trans- 
l''i'ec  ,iK  '^iafice,  iiiciimhraiicic  or  le.--ec  i>  a  |)ureha<er  or 
iraiiMiice,  mortfia^ee,  incumliranecc  or  le->ee  for  valuahio 
consideration  or  not  any  i)erson  who  i-  a  party  to  the  action 
suit  or  otiier  proccedinji  may  f;i\i'  in  evidence  aiiv  traii-t'eri 
mortfiafrc.  iiicumlirance,  h'ase  or  othi  r  instrument  :dVcctin«  the 
iaiiii  in  dispute  althoiifih  the  same  is  not  referred  to  in  the 
certificate  of  title  or  has  l)een  cancelled  hy  the  regi>trar.      I'JUO 

C.     21.     ,y^      ISo.  '  ' 

173.  Whenever  '.y  virtue  of  this  Act  a  jud^e.  the  ma-ter 
of  title-  or  the  rejii-trar  liavinf;  juri.-diction  in  the  matter,  a.s 
the  case  may  lie.  i-  re(|iiired  or  authorized  to  liold  an  iii(|uiry 
proof  of  the  matters  reii'\aiit  to  the  inquirv  ma\-  l.e  m,ide 
liefore  liini  liy  afiidavit  : 

rroyid(>(l  tliat  the  jiuliie,  the  ma<t'T  of  titles  or  the  re^i-trar 
haviim  jurixlii'tion  in  the  matter,  a^  the  ease  may  he.  may 
whenever  he  deems  it  expedient  re(|uire  the  per-oiial  atteii- 
daiice  of  any  i)er,-on  before  him  to  testify  as  to  the  mat  tens 
of  any  such  iiuiuiry  or  of  the  ileponeni'to  any  afiidavit  to 
be  cro-s-ex:imined  upon  his  :itlida\il.  lllOti,  c  21  §  1S4- 
I'.HIS-lt,  c.  !i.  si  12;    mo'.i,  c.  20,  ;;  1 . 

174.  WhencMT    ihi'   jiid^e   or   the   ni:i-ter   (,f   title-,    a-    the 
.i.-e  may    be.   so   require-   any   per-oii  or  depoiieni    to  ajipear 

befot'e  him  ill  per-on  he  ma\-  issue  a  summon-  under  hi-  hand 
ie.|uirin!i'  such  i)er>on  or  deponent  to  .appear  before  him  at  a 
lime  and  ()lace  to  be  specilied  to  te.-tify  a<  to  wha*  he  may 
know  concerniiii;  the  mattirs  in  (lUe-iioM  or  lo  be  cro.s.s- 
e\;imined,  as  the  case  may  be. 

(2)  If  such  i)er.son  or  deponent  I'ails  to  attend  at  the  time 
and  place  specifii'd  ii|U)ii  due  proof  under  oath  th,il  -iich 
per.-on  o'-  leiuineiit  li.i-  been  duly  served  with  the  s.iid  -um- 
inons  ad  that  proper  conduct  money  accordiiiL,  to  the  tariff 
of  fc .  -  (irovided  for  the  attcnd.aiice  "of  wilne--e-  ,at  Iri.als  in 
civil    causes    in    the    sujirenie  oiirt    a:,d    aiiv    law    in    force    in 


o'JCi 


(AN  \i)i  AN  ri'i!i!i;\>  .-'i>ri;M 


S:i-k:itc!ii\\:ili  h.i-  lircii  |):iii|  i^v  tilnlrii  il  In  liim  llif  jililtic  Or 
tiic  ni.i^Irr  (if  mil-,  .-is  the  cjisc  rn;iy  lie,  inny  issue  Ins  \v;irr;iiit 
(lini  till  111  tin  -hcrilT  of  any  judirial  district  dirci'tiiiir  him 
to  :ip|ii('lictid  siirli  |)rr-()ii  or  drpoiu'iit  and  lirinii  liim  licforo 

till'    ^;lid    jildur   or    tlir    Illa-trr    of    title-,    .a-    the    cnse    Ttiav    1)C, 

for  exaiiiiii  it  ion  atid  to  kei  |)  him  in  hi-  eii-tiidv  until  lie  is  so 
exallilln  d. 

'■'>  Tin  -lierilY  shall  olnv  the  -aid  w.arr.aiit  aeeorilitii;  to 
the  teniir  th'Teof  and  -hall  he  entitled  to  the  -aine  fees  for 
e\i  i-iiiiiiir  -iieh  warr.aiit  a<  he  wkuM  he  entitled  to  for  (Executing 
.•I   prore--  i--iii  d  (lut   III'  the  -.aid  -upM  ine  eoiirt. 

!-l  1  'l"he  eii-t>  ineii|ent:il  In  :in\  -Uih  ilKplil'V  shall  oc  in  thl" 
di-eret iiHi  lit  the  jiidiie  (.ir  the  nia-ii  r  ni  title-,  a-  the  case  may 
he.  and  -hall  he  taxed  hv  the  lneal  niii-tiar  of  the  court  in 
\\hieli  tiie  inipiiry  \va-  luld  a.-^  nearly  as  may  he  accordii^i?  to 
till    tariff  pio\ided  for  civil  causes  in  tlic  saiil  court. 

(."))  .ludiitncnt  shall  Ik^  sifjiied  in  such  court  for  siicli  costs 
in  fn\or  of  the  p.irty  to  whom  tlicy  arc  awarded  liy  the  judi^c 
or  the  ni.a-ter  ni'  title-.  ,1-  ihr  ra-e  may  be,  and  execution  may 
be  i-~ued  for  the  n  roM'iv  thereof  out  of  said  court  as  upon  an 
ordiiiarv  iudiiinent  therein.  H)U(3,  c.  24,  §  bS.');  19l)N-!),  1  9, 
§  13;    l'".i(i',),  c.  L'O.  H- 

175.  \\hene\ir  ,iiiy  proeeediim  i<  taken  under  tlii-  Act 
wheihif  ii\'  inotiisn  or  -uininun-  or  by  the  hlinn  with  m  the 
deJiMry  to  the  retii-tiar  of  .a  ea\'eat.  niei'hanics'  lien  or  lojiy 
(jf  an  exiiiition  afiain.-t  lands  or  other  such  i)roce(  dint;  and 
an\-  parly  to  sueli  proceedini;  or  the  per-on  in  whose  behalf  or 
ajiain-t  wIki-c  interest  -ueh  ea\e;it.  lien  or  execution  lias  been 
.so  filed  iir  delivereil  is  not  a  re-iile:;t  in  the  province  a  judge 
may  iipiiM  the  a])plication  of  a  party  to  sueli  p.rocccdint;  or 
inti-re-tid  therein  or  at'fecteil  iiy  such  e.ive.it.  lien  or  exe(aition 
firaiit  an  mdir  ii  ipiiriiin  such  non-re-idi  lit  to  gixc  .-ecurity  for 
the  co>ts  of  the  tipplicant  of  such  order  in  prosecutini;  or 
ri'sistiiifi  such  proceedin;;-  or  in  remo\iiin  or  maintainin};  such 
caveat,  lien  or  cxei  utiun. 

(2)  It  may  be  a  term  of  >iieh  order  that  in  default  such 
proceeding  may  be  de(  iiied  granted  nr  di-mi--e(i  or  such  (-neat, 
lien  or  execution  may  be  deemed  remoMil  oi'  maintained. 

(0)  Sucii  order  may  al-o  provide  for  a  .-lay  of  procenliiitis. 

(4)  The  jtracticc  and  proccduic  for  obtaininn  such  ordi'r 
and  t:i\ini;  such  sei  urity  -hall  be  as  n(>arly  as  may  be  the  same 
a.s  upon  an  aiiplic.alioii  lor  Miiiiiiv  for  co-is  iu  ci\il  eaines  in 
tlic  .said  supreme  court 
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(.'»)  'I"lir  iuiliii'  iii.-iy  oni.  1-  tlir  i<i--i-  iiiciilciii  lo  -u.'h  ;ipj)li- 
ratidii  or  order  taxed  to  lie  recov  red  .1-  i<  provided  for  eo<t- 
III  -iihsection-     l>  and  1 .")  1  of  tlie  hi-t  prm  ilinir  -eetion       IMOti 
-.  2  J.  §  1S(>. 

176.  The  (iiirt  or  judKc  or  tin-  master  of  titlt's,  as  the  case 
may  lie  iiiav  order  eo-t-  to  Le  paid  liy  or  to  any  |ier>oii  or  jiarty 
to  any  iiroei'edinu:  under  this  Act: 

i'royided  that  aii;  applicant  under  this  Act  shall  he 
deemed  ii.il'le  jirnnii  fiHii  to  pay  all  costs.  chary;es  and  expenses 
incurred  1.,  or  in  cons('(|uence  of  his  application  except  in  a 
case  where  parties  ol.ject  who^e  ri^ihts  are  sullicienlly  securecl 
without  their  appearance  or  win  n  any  costs,  ch.arfjes  or  expenses 
arc  incurred  unnecess.iriK  di'  improperl'-.  I'.'Oti  •  •_>!  ^  \s~ ■ 
liKC'  '.),  c.  (I,  §  i;{;    lilOit,  c".  _'().  ij  I. 

177.  Tho  jndfie  inav  hy  order  directed  to  the  riL'istrar 
prohihit  the  dealinij:  with  any  laml  in  any  case  in  which  it 
appears  to  hini  ilir  ,111  <  rrnr  lia>  been  iii.ade  by  mi-  Icsciiptioii 
of  such  l.ind  or  otlierwi~e  in  anv  certihc.ate  of  title  or  other 
instruini       or  may  make  an  order  directed  to  the  rey:i-trar  for 

llic    pie\(nt'uii    (il    .-lUN-    I'llier    iliipiiiper    dealinii.       I',M)()     (■     ■'} 

178.  Any  (jrcler  of  the  con'-i  uv  a  jud^^e  or  the  master  (jf 
tit les.  as  the  caM'  may  lie.  ni.iy  1  ■■  eiiiun  ed  in  the  same  manner 
and  liy  tlie  same  otlicial.^  and  proii --  .s  orders  are  usually 
enforci'd  iiy  the  procedure  and  iiractj..  of  the  suiireme  court 
and  sh.all  he  olieyed  hy  every  nui-trar  and  actinj;  rejji.-lrar 
whi'ii  directed  to  iiim.      llXltl.  c    Jl,  S    l'^'*:    1 '••'■>;-'.•.  c.  i),  jj  i;{; 

.Mil  DAVITS. 

179.  in  all  matters  liet'ore  the  court  or  a  .iud<ie  or  the  ma-tor 
of  titles,  as  the  c;i-e  may  he.  where  proof  is  re(|uired  the  .-amc 
may  he  t.akeii  liy  allida\il  or  hy  >ivii  nxr  ('\ideiice  as  mav 
lie  ordered  l>y  the  court  or  a  jud^e  or  tlie  ma-ter  of  titles, 
as  the  case  iiiav  I.e.  liHKi,  L't.  ^  !'.«):  I'.HlS-'.t,  e.  (1.  ^  hi; 
IMII!I   c.  20,  §  1." 

180.  .\iiidavits  -h'lll  he  -uhject  lo  the  practice  j;o\t'riiinn 
athda\its  in  i'ue  siipn  lue  iourt.      IMlKi.       21.  ■;  I'.'l. 

.M'l'l   \i.. 


181.  An  appeal  shall  lie  by  a  refiistrar  or  pii-on  directly 
iiiirii-ii(l  theiein  from  any  order  or  decision  of  ,t  judfie  or 
the  ina>ler  of  titles  made  or  Kiveii  under  tlie  pro\  i-i(jns  of  this 
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Ai't  III  ttic  ~iipriiiir  cdiirt  -iriiiiL'M/  lunir  witliiii  tlic  pn-^crihcd 
time  ill  tli''  .■~amr  rnaiiiicr  and  with  the  suiiic  incidents  in  and 
with  wliicii  jiidnMiints  and  uFviers  of  tliat  court  l)y  a  >in>?l(' 
judge  may  lie  apjuali'd  from. 

f'J)  'I'hr  prarticc  and  procci'diniis  rdatinii  to  aiijX'aN  in  the 
said  roiirt  inidiidinf;  costs  and  payment  thereof  and  the  enforce- 
ment of  jiiduimi'iits  on  appeal  shall  a(hipted  to  the  circuin- 
.stanees  ajiplv.  l!K)(i,  r.  Ji,  §  I'.U;  1(K)S-'.I,  e.  0,  §  11:  I'.KMt, 
c.  2(1,  §    1. 

182.  Tlie  said  court  -ittinp:  as  the  eotirt  of  appeal  may  by 
order  of  court  j)ro\idr  and  from  time  to  time  chanij;<'  a  tariff 
of  ;'Osts  payal>le  for  all  >ci-\  ice-  and  proieedinjis  under  t  his  Act. 

(2i  I'nless  and  until  >u  jircnided  for  the  tarilf  of  costs 
relatinfi  to  actions  in  the  -ui>reme  court  where  the  title  to  lands 
is  in  (luestion  shall  apply  ada]it"d  to  the  circum>tanies.  I'.iliti, 
e.  21,  §   VS.]. 

1  (JU.M.S. 

183.  The  Lieutenant  (iovernor  in  Council  m;iy  from  time 
to  time  \\heni\(i'  it  i-  necessary  so  to  do  ;idil  to  or  otherwise 
vary  any  of  the  forin>  in  the  schedule  to  this  .\ct  or  may  eau,se 
to  lie  adojited  any  other  form  or  forms  which  he  (onsidcrs 
aj>plicalile  to  any  s[)ecial  case  or  cla--  of  ca-e-  for  which  a  form 
h,'e    not  heen  pro\ide<l  in  the  >chedule  to  thi-  Ait  .       I'JOl),  c.  24. 

^^  r.M. 

i;i  Nl.UAI.. 

184.  Nil  pi  titiiin.  (  iijer,  aflidaxit,  ciTtliica'c  rei;i-ir;ition  or 
otliir  proceeilinjis  under  thi~  Act  shall  li  inx'alid  I'V  rea>on  of 
any  informality  or  technical  irreiiulant\'  therein  or  of  any 
mist.ake  not  alVectint;  the  suh-taiitial  justiiM'of  the  jiroccedinKS. 
i'.Klti.   c.   21,   j    I'l.'. 

185.  If  in  any  matter  before  ;i  jndp'  under  this  .".  •(  the 
judjie  considei-  proiier  he  may  refer  the  same  to  the  court  en 
hiuic  and  sui  h  court  may  eitlier  dispose  of  the  m.itter  or  refer 
it  liack  to  the  jndiie  with  sucii  direction  as  the  court  in  bitnc 
may  think  lit.      I'iHi,,  ,-.  21.  ;?  I'Kl. 

186.  i^very  owner  m  morttrafzee  of  any  laml  for  wliich  a 
cer!itic;ite  of  title  ha-  I'l'cn  ^jraiited  shall  deli\er  \o  the  refzistrar 
a  memorandum  in  writinir  -^f  some  post  oflice  address  within 
the  pro\ince  to  which  '.i  shall  lie  sutficient  to  mail  .all  notices 
that  under  this  .\ct  are  required  to  he  -eiit  to  an  owner  or 
mort^fagee. 

(2)  l-Acry  owner  shall  if  n  iiuired  hy  the  refiistrar  so  to  do 
before  the  di  li\('ry  of  an>   duplicate  sitj;n  a  receijjt  therefor  in 
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lii~  ""u  li;,iHluriti.m  or  nihrfui-,.  fiirni-l,  t!.,.  roRi^frar  witl. 
Ill--  Mf:ri.,linv  -.,  ;,.  t,,  pivx,  nt  i)rrM)n:iti(,ii  ;,<  f,.|r  ...^  p,,.,ih|,.. 

<:{i  I'Avry  „u,H.,-  „r  inortira-rr  ~li:,ll  tnmi  tiinr  to  tirno 
nofty  th.;  n,mM,,,r  of  :,„y  clKUm,-  m   1,n  ,,„-,   „ti„.,.  ,,1,1^,... 

In.VMlcl  ,1,..,,  ,,„.  n-iiiMnn-  .....v  pn.r,,.!  u„h,.ut  >,..■!, 
iiifiiior:iiiiluiii  Ml   :n|.|ir-.      liilltl,   ,..   LM.   ;;    HC 

187  A  pu,v|,;,MT,  inort-i-.r  or  inrmnl.r;,!,,,..  lor  valuaMc 
.■on<„|..rat,oM  -hall  not  1,..  aff.  .t..,!  l,y  th.  o„u-hu.,  ,o  m  n.l  i,  v 
notin.  i.y  tl'i^  Act  dinct,,!  to  !.,■  ^iv.  n  or  l,v 
tlicrcof.      Hint;,  r.  L'l.  j  HIS. 


till'  non-receipt 


188.  1  he  Lieutenant  (.ovcrn.,r  in  <  ouncil  ,nav  in  ca-.'s 
herein  provi,|,.,i  for  make  mkI,  rule-  ,„„i  r<'m.lation<  a.  he 
tiiay  .leein  necessary  for  );iv  inu  etTeet  to  thi>  A.t  an,l  carrvinK 
'Hil^the  l;y'V>~^><'n>  th.reol  a.eor,|in,ir  i,,  ,,-  intent  ami  nieaninR. 

189.  Thr  re^riMrar  may  re,|uire  e^i,|,n,•..  that  anv  perM)n 
iiiakum  atran-ter.  mortcaK"'.  iiieiiml.ianre  or  lease  "is  of  the 
lull  a;;e  o|   tueiity-oiie  year-.       I'.HIC).  i-.  :.'|.  j  2(1(1. 

190.  All  prorrchim-  taken  un,l,r  anv  lorrner  l,a  .•  an,l 
retaliation  sh.all  l,e  taken  up  an.l  .,,niinue,|  un.hr  thi-  \e' 
nheii  not  meoii-i-tent  thei,  uiih  ami  all  i)eiialtie-,  .an,l  for- 
feiture- may  he  nrox,re,i  .au.!  ,,11  pro<ve.lin-<  h.i.i  in  relation 
u>  matter-  uhirl,  have  happen,,!  ImNhv  Mi,,  ••oinini:  in'o  force 

'!   thi-   .\,t    111  the  .sam,.  m.aniii'r  a-  it   th,.  -ai,l  torni,  r  law  or 


ittiiilatioii  \va-  -till  in  for 


i-e.   loiiowiim   ih,'   pr,i\i-ii,n-   ,,\    thi- 


A,-t  as  far  a-  they  can  he  a,lapt,,l  I,,  th,'  -ai,l   torni,r  Law  or 
!  ii_'ul:!t  ion. 

iL'i  All  ,)r,|,r-.  iviiulalion-  .,ii,l  ni!,-  m,„|,'  un.hr  anv  -u,'li 
l,,rmer  law  shall  •■onliiiu,'  iximkI  ami  \a!i,i  in  -,,  t,-,.-  ,-,-  \\\,v  are 
not  iiicon.-i.-t.  lit  uiih  ih^-  .\,.t  uiiiil  Ih.'^aiv  aiinull,  ,1  <,r  ol  h',r^ 
m.a,le  III  tlii'ir  -I,  ,a,|,       I'.MHi.  r.  _'t,  ^  'Jiij 

191.  .Xoihuio  111  thi-  A,t  ,'ont.iiii,Ml  -||;ill  ;iff,.ct  iiiiy  act 
•  lone  or  any  ri^ht  or  riuht  of  a.  lion  ,  xi-iiiifr,  ac.rumK.  acrniod 
or  cstaliiishiil  or  any  i)rocee,lint;-  ,,imni,nce,|  in  a  civil  cause 
t>efot;c  the  cominc  into  fore.,  of  thi-  .\,  i  ;  ,|,;,|  ..,11  ri<iht>.  estates 
and  int(re-ts  existinfi  in  anv  iier-on  un.lir  ,,r  hv  \Trtu..  of  anv 
tornier  law  in  force  in  Saskatchewan  relating  I,,  titles  to  real 
properly  shall  l)(>  and  are  lierel.y  preserved  so  far  hut  >n  far 
only  as  the\  an'  consistent  with  th,'  pro\i-ioi.-  of  thi-  \ct. 
I'-'ini.  ,-.  ■-'(.  S  L'(i:{ 
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Iol;M    A. 
(Sediun  3J  (2) 

(  'KKTiFICATF    Ol     Ttll.E. 

I'rovinrf-  of  S;i>l\:itc'lii'\v.-iii. 

'riii>  U  to  (cniiy  t!i:it  .1.  /<.,  of  i-^  now  tlic  owner 

cf  an  «'.-tatc  {tkscribc  (he  c.ttnli)  of  and  in  (liescrihr  the  tnyprrtii). 
subject  to  the  iiiemnhraiii'es,  liens  and  interest.s  notified  hy 
nuitioraiiduni  uiid<  iwritten  or  ituiorsed  hereon,  .>r  which  mnv 
hereafter  lie  made  in  the  renister. 

In  witne.->  whereof  I  have  hereunto  -.uli.-cnl"  .|  my  name 
and  ;iliixed  mv  oflieial  seal  this  day  of  ,    IM     . 

(t..s.! 

{And  ij  subicit  In  utort'jafjf.  snij:) 

The  title  of  .1.  />'.  i-  ^uliject  U  ino/tnapc  d.-iicd  the 
day  of  .  made  I'V  .1.  H.  to  11  .  />'.  to  ^ccum'  (here  sUite  the 

ainoinit  scfiifrd.  the  nitc  of  interest  per  cent.  p< r  annum  and  the 
ret^pertire  dates  from  which  the  },rtncipal  and  ititcreifl  art  secured) 
payable  as  therein  iikh,       ed. 

(//  iiiurttjntje  is  discharged,  say:) 

The  aliove  mortgage  \o.  ,  is  discharp;ed  this 

day  of  ,  19     ,  [here  state  the  distinijuishinii  letter  or  number 

of  the  reai.'er  and  the  number  of  the  folio  therein). 

<  A  nd,  if  subject  to  a  lea.'<e,  say:) 

'I'll.'   title  of  .1.   />'.   i-;  subject    to  a    lea<e,   date<'    'he 
day  u!  ,  ma<le  i.\    .1.  /.'.  to   5  .  /.  for  tin'  term  of 

years. 

{When  the  transfer  is  ali.''olutc,  sau:) 

This  certficate  of  title  is  canrillid  and  a  iicv  ccrti  .rat"'  of 
title  No.  ,  issued  tlii-  day  <jf  1'.)     . 


Signature. 
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loli.M    H. 
(Seclwu  50) 
AiTUrvMox    u,    H.uNf;    r.AN..    Fnuku    tmk    Orr.HVTio.v    OP 

i    !i:    I.AM)     I'lII.KS    A(T." 

To  tlir   l;.Ki-(r;.r  of  l{.«i-in,tiuM   District : 

I    (/>(.9fr/   ^,„mr  ,/,,,/  whhlHmK   hrnln-  ;n,,,lv   (o  have  fho 

ol,    „,  po...sMon  t,,r  ,nv  lif.  „r  uthcncisr  n.  the  case  n.u,  rl,   re) 
'"  ''''Z';':'  '"'■'■"  "'  '""'•  '""'^'  "'f'-  '/e.smfcc  the  la-d) 

'-■    '''•"     ~'"/'    '•""'■    in.'liMMiK    Mil    iMil.iiiiL's    and    othn 
-npn.v.n.nt^    tl,,.,-.,,,,.    i,   „f   th.   v,-.l,i.-   .f  ,lo   ,  ^         d 

no  iTi<)ic.  "jii.u       .mu 

:>    TIkii  tl,..,v  „v  no  .loruni.nt.  „r  ..v„l..iic,.s  of  titl."  nlT,M.t- 
MK  Ml.   l.n.M    I  .   ,ny   posossion,  or   u,„l.r  rnv  control    other 
than  tlioM.jn,|,,,l,Win  the  schcdul,.  ImtHo.        " 

■'II.  <  hnt.    lu  s,Ml  land   or  that  any  othrr  p.Tson  has  any  estate 

r'.    ..-.(,!.  .,r  .■x|.,Tiaiify  (//  („trr  l,r  „>,,,  „d<l:  other   than  as 
h)llous,  „„d  ..,V  //•/,.  saiN>   (nrtln. 

r>.  That  the  .aid  land  is  now  o,v„pi,.d  i ,/  unocruptr,!  prefix 
nn  />  oerupa.d,  jf  oceupial.  add  In,  irhow.  and  slat'  the  rwlre 
and  rl.,  i,..n  ,,f  the  occupant  and  the  nature  .,/  his  oceupano,) 

<'■  '  li.it  th.  n.tne-  an,;  addn  sses  so  far  as  known  to  me^f 
nu^-  o.vi.nant,..  ,.i  ,„l  lands  contiguous  to  the  .ai,l  land  ar..  as 

->■  That  the  iKimes  an.l  addresses  so  f  ,r  as  known  to  n.e  of 
lie   Mvnrrs   ol    all   hinds  contmuous   to   th.>    -aid   land   are  as 
'ill  lows: 

n^^y^K'^',  T'^""^'  '^  '''''  ."  ""'  '"  '"■  •'"■"'"^''  '"  C'^  applicant. 
ndd):    An.il  dinHl  the  e,,-tifi.ate  of  title  to  he  grant/d  in  the 
'i.inie  ot   (insert  name  and  adihh'on). 
I>atod  this  day  of  I'j 

■  daile  and  .subscrihed  at  , 

in  the  prosence  of  f  . 


I 


Si,jiiiiture. 
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KUrM   C. 
{Sedio'i  .'>0) 

AHIDWIT    OK    Ari'l.ICANT. 

Province  of  S;i^k:ilili<\\;iii, 
Ti)  wit ; 
I  (,f  mukc  oiitli  and  '^ay: 

1.   Tliat  1  am  the  appluaiit  iiaiiad  in  tlic  applw  ation  In  r.to 

anncxt'd.  .      ,  . 

'J.  That    tlic    scviral    statements    containiil    m    the    suit, 
applk'ation  an-  true  to  the  'mM  of  my  knowlciine  and  I'llicf. 
Sworn  lirforc  me  at  tlie  , 

of  in  tilt"  of    I 

this         tlay  of 
19     .  1 


Stgnatum. 


VOUM  D. 

(Sertion  50) 

Affidavit  ('(.m  fhninc    iiik   Hi  dson's   Hay  Comi'^ny's 

La  NWS. 

Province  of  Sa-katchcwan.      | 
To  wit :  ) 

j^  of  tlif  of  in  the  .  of  maki' 

oath  and  -av: 

1,  I  anianoffiirrof  Ihi'  llud-'n'>  Hay  '  'ompany  iiititli  d  to 
make  this  afiidavil  liv  tlic  autliority  atid  iind.T  the  ai)provalof 
the  attormv  uiii'ial. 

2.  Title  to  tilt  laiiiK  ineiitioiird  ill  tin'  nicoinpanyiii^  afipli- 
cation  now  prodincd  and  -hown  to  iiie  and  marked  witli  the 
letter  "A,"  ])a-.-ed  to  tlie  -aid  eompany  l>y  notilieation  under 
the  [)r()vision.-  of  <il'  Tin  l)ni>,ininii  Lniuls  Act  (or  by  letters 
patent   is-ued  on— .''^/^";/  '/"'''  ""•"'■  ^/'t'  ''"■"■'''  "'".''  '"''• 

;}.  Tlie  said  eomiiany  i- at  tlie  date  of  this  afiida\  it  at'so- 
lutely  entitled  to  the  -aid  land-  in  fi'e  simiile  and  has  not 
iucumhcreil  the  -ame  in  any  way  whatsoever. 

4.   And  the  -aid  land-  are  not  -uliject  to  any  exmition  and 
aro  not  chaineaMe  with  aiiv  arrear-   of  munieipal  taxe-,  rates 
or  assessments. 
S«orn  1»<  fore  me  .at 


of 
19 


m  the 
this 


ot 


IV  of 


SdllKltui  t. 


!h 
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FORM  i:, 

{Section  87) 

MiiKii;  \(iK. 

I.  A.  n.  (inm-t  mine  as  in  certificate  of  title  and  addition), 
I'liiiK  rrm>t,r<'(l  as  owner  of  an  estate  (here  state  nature  of 
xfitrrrst).  ,„  that  pi.-ee  of  land  deserihcl  as  follows:  (here  wi^ert 
description)  .oiitainniK  acres,   W  the  same  more  or  less 

[t\cre  state  rii/hls  of  inii/.  jiririUncs,  Ktscments.  if  ani/  intended 
to  f,r  coniriKd  along  with  the  land,  and,  if  the  land  dealt  with 
contains  all  included  in  the  v,:.iinal  grants,  refer  thereto  for 
description  of  parcels  and  diaijrain.  Otherwise  set  forth  the  houn- 
dnrtes  and  accompann  the  description  h,/  a  diagram),  in  considera- 
tion of  the  sum  of  dollars  lent  to  me  hv  /J.  F.  (here  insert 
dcscnptiioi).  the  receipt  of  which  Man  I  do  hrrrhy  acknowlr.h.,. 
covenant  with  the  said  A'   F.: 

Firstlj/.    -That  I  will  pav 
sum  of  dollars  on  the" 

Secondl;/. — That 
rate  of  on  the 

on  the  day  of 

every  yar. 

Thirdly.  — [Here  sit  forth  spicial  covenants,  if  any.) 

And  foi  the  lutler  seciirinji  of  the  said  F.  F.  the  rri)ayineiif 
in  manner  aforesaid,  of  the  principal  siim  and  iniere-t.  I 
iierel.y  niorlfia^^e  to  the  >aid  F.  /■'.  my  e-tate  and  interest  in  the 
I'Uid  aliove  (lescriiie(l. 

In  wit  III  -s  whereof,  I  have  hereunto  -ii,'ned  tnv  name  this 
(lav  of  lit     . 


-aid  F.  /■'..  the  al.ove 


to  liim,  tl 
day  ol 

wi'l  pay  interest  on  the  said  sum  at  the 

<iollar,   ill   the  year,   liy  .■([ual   payment- 

,  and  on  the  day  of  in 


Signed  by  the  ahove  n.inied  "I 
.1.  /{.  as  morti-'anor  in  the  , 


iort},'anor .,    , 

pr.'srnce  of j  Shjnnliire  of  .''Jo-lijagor. 

[For  form  of  trail. ■'fr  of  luorUjiiijc  .<ir  form  (J.) 


I'OH.M  F. 
(Section  S7  (2) 

l.Ni  rMiiliANCK. 

I,  A.  n  (in.''crt  name  as  in  certificate  of  title  and  addition), 
l"iiiu:  registered  as  owner  of  an  instate  (str'tc  nature  of  estate), 
■>uliject.  however,  to  such  mortira^res  and  ineiimhrances  as  are 
notifie(|  t.y  memor.andum  underwritten  (or  in<Iorsed  hereon). 
in  that  piicr  of  hind  descrilied  as  follows:  (here  insert  description) 


MICROCOPY    RESOLUTION    TEST    CHART 

ANSI  and  ISO  TEST  CHART  No    2 


1.0 


I.I 


.25 


13.2 


126 

140 


11111=- 

III  2.2 

p.o 

1.8 
1.6 
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fontainiiiK  acres    more    or    less    there    .state    riylits    of 

ivay.  prinlr(ic.<:,  ensemeut-t,  if  on;/,  intended  to  he  conveyed  ahuuj 
with  the  bnid,  and  if  the  land  dealt  with  contains  all  included  in 
the  (iriiiinal  grant  or  certificate  of  title,  refer  thereto  for  description 
of  jHircel.s  (tnd  diaijravis,  olhcrwi.se  set  forth  the  boundaries  and 
acconipanii  thr  ihsn-iption  bi/  a  diagram;,  and  dc-iriiiu;  to  rondor 
the  said  land  available  for  the  purjiose  of  securing  1o  and  for  tlie 
i)enefit  of  C.  D.  of  (description)  the  {.sum  of  moueij,  annuity 
or  rent  charge^  hereinafter  nn-ntioncd;  do  hereby  incumber 
the  said  'and  lor  \\\v  brn.lit  of  the  >aid  ('.  I),  with  the  {sum. 
annuity  or  rent  clmrgi:)  of  ,  to  be  paid  at  the  times  and  in 

the  manner  following,  that  is  to  say:  (Here  state  the  times 
appointed  for  the  payment  of  the  sum.  annuity  or  rent  charge 
intended  to  be  secured,  the  interest,  if  any,  and  the  erents  in  wliieh 
such  sum,  annuity  or  rc7H  charge  .shall  become  and  cense  to  be 
payable,  also  any  special  covenants  or  powers  and  any  modifi- 
cation of  the  powers  or  remedies  given  to  an  incumbrnncce  by  thi.s 
Act.)  And  subject  as  aforesaid  thr  said  C  I),  -hall  hr  entitled 
to  all  powers  and  reniedie--  ni\iii  l(j  an  !n<Miinbranere  by  The 
Land  Titlrs  Art. 

Signed  In   'he  al  o\e  ilaUieil     , 

in  the  pre-eUi'e  (if  

'  Signature  of  Incumbrancer. 

(Insert  nirmornnditni  of  mnrtgagrs  and  incumhranrcs.) 


1  ni:.M    (.. 

{Sections  .12  ic)  and  SS} 

AiFinwrr  to  hk  1'ii.i;i>  wirii  a  Mnur(;\(.i:  on  Ixrr.MiiHANi  e. 


I'i()\nire   of   riaskatclie\' all. 
To  wit: 

I,    {name  of  morlijagor  or  incumtirancer)  of  tlie 
of  in  the  make  oath  and  say: 

1.  That  I  am  the  mortji:;isor  (or  ineumbraneeri  named  in 
the  jicreiinto  aimexid  instrument  in'arin};  dale  the  and 
made  in  favor  of  against  {describe  the  lamls  mortgaged 
or   incuiidwrrd). 

2.  'I'ii.il  I  have  paid  the  full  iiureiia-e  priee  for  I  he  -aid 
land  and  hoM  therefor  tlie  receipt  of  the  exeeuteil  bv 
their  (hiiy  aiitiiorized  ay:eni  at  and  am  (initieii  to  a 
traii-fer  in  fee  -iiupje  from  the  -ai'l 
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3.  That  tli(>  uraiit  from  t!ic  Crown  lia.s  not  \vt  hcpii  issued 
[or  the  traii>lrr  from  thr  conipaiiv  Ikh  not  vet"  hccn  rceoived 
as  the  case  may  he)   but    tliat    1  am   tlir  ]u'v-un  riirlitfullv  in 
possession  of  the  said  land  and  entithd  to  cnatf  the  ^aid  mort- 
gage {or  mcumbranee)  under  section  SS  of  The  Land  Titles  Act. 

4.  That  -aid  land  iicnl)y  mort^^aKe(l  (or  ineumljored)  is 
neither  a  iioincstcad,  purehased  home.-tead  nor  a  pre-miption 
under   The  Dominion  Lands  Act. 

:S\vorn  liefore  me  at  the  j 

of  on  the  chiy    ■     

of  19     .  )  Siijnatnre. 


FORM   11. 
{Section  103) 
Short  Con  knants  ix  Moukiack. 


COUMN    oNi;. 

1.   Have  a  iiood  titl 
to  tlie  said  land. 


eoI,r.\l.\    TWO. 

1.  .\nd  aNo  tii:it  at  the  time  of  the 
'xeeuti(jn  and  ilelivery  hereof  I  am 
.■iiiil  Mand  M.li'ly,  rifrlitfuJly  and  hiw- 
lull\-  seize(|  of  ;(  tiood,  -are,  perfeet, 
ah-ohite.  and  iiulefea.-iide  e>tate  of 
inheritance  in  fee  .-imj)ie  of  and  in 
tile  hinds,  tenements,  hereditament,- 
and  all  and  sinj;ular  other  the  premi>es 
hereinliefore  descrilied  witli  their  and 
i'wvy  part  of  tlieir  appurtenances  and 
of  and  in  e\(ry  !);irt  and  parcel  tl.ercof 
without  any  manner  of  trusts,  re>erva- 
tions,  limitation-,  provisos  or  eomli- 
tions.  except  tho-e  contained  in  the 
ori-iinaj  jrnint  thereof  from  the  Crown 
or  any  other  matter  or  thiiifi  to  alter, 
charfje,  change,  incumber  or  defeat  the 
>ame. 


2.  Have  the  right  to 
mortgage  the  land. 


2.  And  al>o  that  I  now  have  in  niv- 
-elf  good  right,  full  power  and  lawful 
and  absolute  authority  to  convey  the 
said  lands,  tenements,  hereditaments 
anu  ,ui  arici  siniiuiar  other  liie  premis(>s 
hereliy  coux'eycd  oi'  her(  iiibefure  men- 


030 
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3.  And  tlial  mi  dv- 
fault  till-  mortn!if;;('c 
siiall  liavt'  (luict  i)o-5- 
sessionof  thv  land. 


tioiicd  or  intcnd('(l  so  to  l)c,  witli  their 
and  every  of  their  appurtenances  unto 
the  said  inortgafiieo,  his  heirs,  exec- 
utors, a(hninistrators  and  assigns  in 
manner  aforesaid  and  aeeoniing  to  the 
true  intent  and  ini-aiiinir  of  the^r  ])r''- 
sents. 

3.  And  al~o  that  from  and  after  de- 
fault shall  happen  to  be  made  of  or  in 
the  naynient  of  the  said  sum  of  money 
in  .lie  sail!  aliove  proviso  mentioned  or 
the  interest  thereof  or  any  part  thereof 
or  (jf  or  in  the  doing,  oSserving.  i)er- 
forining,  fuiiillin<r  or  keeping  of  some 
one  or  more  of  thi'  j)ro\isions,  agreo 
ments  or  stipulations  in  the  said  above 
jjroviso  particularly  set  forth  contrary 
to  the  true  intent  and  meaning  of  these 
I)re'<ents  and  of  tlie  said  i)rovi-o  then 
and  in  every  such  ease  it  shall  and  may 
be  lawful  to  and  for  the  said  mort- 
gagee, his  heirs,  executors,  adminis- 
trators and  assigns  peaceably  and 
fiuietly  to  enter  into,  have,  hold,  use, 
occupy,  possess  and  enjoy  the  aforesai<i 
lands,  tenements,  hereditaments  and 
premises  herel)V  conveyed  or  men- 
tioned or  intended  so  to  be  with  their 
:ipi)urtenances  without  the  let,  suit, 
hindrance,  interruiition  or  denial  of 
me,  the  said  mortgagor,  my  heirs  or 
assigns  or  ;iny  other  person  or  jiersons 
wli(iin<never. 


4.  Free     from 
incumbrances. 


t.  And  that  free  and  clear  and 
freely  and  clearly  aeciuitted.  exonerated 
and  disch.irged  of  and  frimi  all  arrears 
of  taxes  and  ass(>ssments  whatsoever 
due  or  payable  upon  or  in  respect  of 
tile  said  lands,  tenements,  heredita- 
ments and  premises  or  any  iiart  there- 
of, and  of  and  from  all  former  con- 
veyaiico,  niortg,iy;es,  rights,  annuities, 
debts,  judgments,  executions  and 
recognizances,    and    of    and    fnmi    .all 
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5.  Will  execute 
such  further  assur- 
ance of  tlie  land  as 
may  be  requisite. 


in.-iiuirr    (if   othrr    cliar^n'^    or    iiii'um- 
liran('('-<  \vhat-(ji'\cr. 

5,  And  als(j  ttiat  from  and  after 
dri'ault  shall  liapMni  to  he  made  of  or 
in  the  ()aymeiit  of  the  said  suui  of 
mone.N  in  thf  said  provi-o  menlioinMl 
or  the  intrri'-t  thcrrof  (ir  any  part  of 
sucli  money  or  interot  or  of  or  in  tlir 
doinfT,  ol)servin>i,  performim;,  fiillilliny; 
or  kiM'pinj";  of  -ome  one  or  more  of  ihi 
provisions,  asreements  or  stipulations 
in  the  said  al/ovc  proviso  jiarticularly 
set  forth,  contrary  to  the  true  intent 
and  meaning  of  these  pre-cnts  and  of 
the  said  proviso,  then  and  in  cvcrv 
such  ease  I,  the- said  mortfjafior,  my 
heirs  and  assijins  and  all  and  ev^'ry 
other  person  or  per>on>  who-ocvrr 
havinjj  or  lawfully  claiming  or  who 
shall  or  may  havr  or  lawfully  claim 
any  c-ta'r.  rij;hl,  title,  intere.-t  ortru-l 


I. 


lie  land 


tcne 


ot,  HI,  to  or  out  of  tl 
ments.  hcrcdit.-imcnts  and  jiremises 
herehy  conveyed  or  mentioiu'd  or  in- 
tended so  to  he  with  the  appurtenances 
on  any  part  thereof  l.y,  from,  und'T 
or  in  tru-t  for  me  tiie  said  mortf-afior 
>liall  and  will  from  time  to  time  and 
at  all  times  thereafter  at  the  i)roper 
co-t>  and  "halves  of  the  -aid  mort- 
gagee, his  heiiv,  executors,  admmis- 
trators  and  a-~i«ns  make,  do,  suffer 
and  exeiaite  or  cause  or  inocure  to  he 
made,  done,  sutfered  an(!  executed  all 
and  every  such  furtlur  and  other  rea- 
sonahle  act  or  acts,  lU'va  or  deeds,  de- 
vices, conveyances  and  assurances  in 
tliC  law  for  the  further,  lietter  and 
more  perfectly  and  a!i>olutely  convey- 
ing the  saidlands,  tenements,  heredita- 
ments and  preiiii-es  with  the  appur- 
tenances unto  the  said  mortgagee,  iiis 
heirs,  exeiniois,  administrators  and 
assigns,  as  In-  the  said  mortgagee,  liis 
h(>irs,  executors  or  his  or  their  xilieitor, 
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G.   Have     iloiic     iiu 
act    to   iiiciimlicr   tlir 

liMld. 
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shall  or  may  hf  lawfully  and  rcason- 
ahly  (l('vi>oil,  advised  or  riMiuircd,  so 
that  no  piTson  who  sh;ill  he  r('((uin>d 
to  make  or  fxcctito  such  assurances 
shall  !)(■  compelled  for  the  making  or 
executint;;  thereof  to  fjo  or  travel  from 
his  upual  place  of  abode. 

t).  And  also  that  I,  the  said  mori- 
tra^or.  \\axi^  not  at  any  time  heretofore 
made.  donr.  committed,  <'xecuted  or 
wilfully  or  knowinjrly  suffered  any  act. 
deed,  matter  or  thiny;  whatsoever 
whereliy  or  liy  means  whereof  the  said 
lands,  tenements,  hereditament-  and 
pr(>iniseslierel)y  conxcyed  or  mentioned 
or  intended  .so  to  l>e  or  any  jiart  or 
parcel  thereof,  are,  is  or  shall  or  may 
lie  in  any  wise  impeached,  charj^ed, 
affected  or  incumlxred  in  title,  estate 
or  iitherwi-e  lio\v.-()ev(r. 


FORM  I. 
(Sectivni^  52  and  iU) 

HkiKII'I     t)\i    .\i  KNOWLKOC.MENT    OF     P.VYMF.N  r    OF    MoKH.MiK 
OK    OrilKK     Im  I  MHU.\NCE. 

1.  (  .  I).,  ilif  niori^j.'iiiee  i  incimilirancce  ar  assignee  (i.<:  the 
aise  mail  br)  do  acknowledge  to  lia\e  icrcived  .all  the  moneys 
due  or  to  become  iluc  umler  the  within  written  mortsiaiie  {or 
incumbrance,  as  the  case  may  be)  ;iiid  that  the  -ame  i-  wholly 
di<cli:irfre(l. 

In  witiir-s  whcri'of  I  iia\r  licrciuitci  -ul-cribt'd  nu'  name 
this  day  of  lit     . 

f^ifined  \>y  the  aboN'c named 
CI),   in    tlir  pre-ence  of    ' 

Si(jnuture. 


roK.M  .). 
(SecliiiH  SI) 

I,F..\SE. 

I.  .1.  H.  {imert  name  as  in  artijiailc  of  title  and  addition), 
being  registered  as  owner,  .^^ubject,  however,  to  such  mortgages 
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and  iiifiimhrancos  as  are  iiotitici  l.y  nicinuraiKliim  under- 
written {or  indorsed  liereoiij,  of  that  jdeee  of  land  described 
as  follows:    (lure  in.scrt  dcscn/ttiun)  coiitaininf!;  acres  more 

or  less  Uiere  date  ri(jlitti  of  wai/,  privilqic.%  casements,  if  any 
nilendcd    to    be    cowcijcd    along    with    the    land,    and    if    the 
land  dealt  with  contains  all  included  in  the  oriijinnl  grant  or 
certifieate  of  title  or  lease  refer  thereto  for  de.^cri/ilion  and  diaqram 
otherwise  set  forth  the  boundaries  hij  niet's  and  hounds)  do  lilrehy 
ease  to  A'.  /•'.  of  {here  insert  description),  all  the  said  land  to 
l)c  held  l.y  hiin,  the  said  A'.  /•'..  as  tenant,  tor  I  he  space  of 
years,  from  (htrc  state  the  date  and  term),  at  the  yearly  rental  of 
<  lollars,  i)ayable  {here  insert  terms  of  payment  of  rent)  sub- 
ject to  the  eov(>nants  anrl  powers  implied  (also  set  fnlh  ami 
special  covenants  or  modifications  of  implied  corcnanis). 

I.  K.  /•'.,  of  (here  insert  dcsmplionl  do  herehv  accept  thi- 
lease  of  the  above  described  land,  to  be  held  bv  liic  as  tenant, 
and  subject  to  the  cn-iditions,  n-trictioii-  and  ("(iveiiants  above 
set  forth. 


Dated  till-.  d.-iy  of 

Signed  by  the  above  n.inied 
.1.  li.  as  lessor,  and  A.  /•'. 

as   lessee,   in  the  pre-ence 
of 


I'.l 


J 


SiijiuUiiri  iif  lcs::or. 
Signature  of  lessee. 


I  Here  insert  im  niorn/uhim  if  nmrtfiafjcs  ami  incKmlntinces.) 


FORM  K. 

{Section  So) 
Shout  ('(ivkxaxts   is  Lease. 


I  iiI.rMN    (INE. 


(  UM'MX    TWO. 


1.    Will     not     with- 
out    lea\e    assijTii    or 

sublet. 


1.  That  r.  I  lie  Slid  le.s,-.ec,  my  exec- 
utor-, administrators  or  transferees 
will  not  durinii  the  said  term  transfer, 
as.-iiin  or  sublet  the  land  and  premises 
lierehj'  leased  or  .niy  [larf  thereof  or 
otherwise  by  any  .act  or  ih-vd  ))rocnre 
the  said  land  and  ]ireniises  or  any  i)art 
thereof  to  be  transferred  or  sublet, 
wjlhou!  t!ie  en!!.-cnt  in  writin;!  of  tlie 
lessor  or  hi-  tran-feree-  first  hail  atnl 
obtained. 
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Will  frn 


CO. 


3.  Will  tuitivate. 


2.  That  I,  the  siiid  lessee,  my  exec- 
utors, adniiiiistratois  or  transferees 
will  (iuriiiK  the  continuance  of  the  said 
term  erect  and  put  upon  the  lioundarios 
of  the  said  land,  or  on  those  Ijound;  ries 
on  which  no  substantial  fence  now 
exists,  a  pood  and  ,-ut).-,tautial  fence. 

3.  That  I,  the  s.aid  lessee,  my  exec- 
utors, administrators  or  tran.-ferees 
will  at  all  times  during  the  said  term 
cultivat<'.  use  and  manage  in  a  proper 
husl;andliki'  maimer  all  such  parts  of 
the  land  as  are  now  or  shall  here- 
after, with  thr  (■(in>ent  in  writing  of 
the  said  Ics^ir  or  his  transferees,  be 
broken  up  or  converted  into  tillage 
and  will  not  imiKucri^h  or  wa>te  the 
same. 


•}.    Wil 

timhcr. 


not      cut  -1.  'J'liat  I,  the  >aid  les.see,  my  exec- 

utors, administrators  or  transferees 
will  not  cut  down,  fell,  injure  or  de- 
stroy any  living  timber  or  timiierlike 
tree  standitig  and  being  upon  the  said 
land  without  the  consent  in  writing  of 
the  said  le~>()r  or  his  transferees. 


").  Will     not     viirr^- 
on  olTeii^ive  trade. 


.».  Thai  I,  the  said  lessee,  my  exec- 
utors, administrators  or  transferees 
will  not  at  any  time  during  the  said 
term  use,  exercis(>  or  carry  on  or  per- 
mit or  suffer  to  be  used,  "exercixd  or 
carried  on  in  ,ir  upon  the  said  premises 
or  any  part  thereof  anv  noxious,  noi- 
some or  offensive  art,  trade,  busine.^^s, 
occupation  or  calling,  and  no  act,  mat- 
ter or  tiling  wiiatsoever  shall  at  any 
time  during  the  .said  term  be  done  in 
or  upon  the  said  premi.ses  or  anv  part 
thereof  which  shall  or  may  be  or  grow- 
to    annoyance,    nui.s.ance,    gr'.'vancc, 


damage  nr  ;',itv  di-tur 
cujiiers  or  owm  rs  o 
lands  ami  properties. 


mee 
the 


;n   1  lie  oc- 

adjoining 
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I.iasc  No. 


Lain!   RcKi>tration  District 
Certificate  of  Ti'ic   No. 


This  i>  to  certify  that  a  iea-e  in:tiie  hy  who  was  at 

the  time  of   the   refristration  of  the   -aid   lease   the    resist ercci 
owner  of  the  land  tlierehy  lieniised   to  of  all  the  lands 

descrihed  in  th(^  -aid  lease  Xo. 


for  the  term  oi 


years 


from  the  day  of  lU     at  an  aiuuial  rental  of  S 

payable  was  duly  resist ered  in  the  hiiui  titles  office  foi' 

the  land  registration  district    at  on  the  day 

of  lit     at  oMockinthe  noon. 

Hated  at  the  Land  Titles  Office  at 
this  dav    of  lit     . 


Regiiitrar. 


I'on.M  M. 

(Scctnin  Sfj) 

Sritui:Ni)i;i{  m-  Lkase. 

In  consideration  of  dollar.-;  to  mo  paid  hy  lessor 

(or   his   assigns,   k.s   the  rnsr   nuuj  he)    I    do   heret)y  surrender 
and  yield  up  from  the  <lay  of  the  tlate  hereof  mito 

the  lease  iihscnhi'  the  hdxe  fully)  and  the  term  therein  created. 

Dated  the  day  of  19     . 

Sipned  liy  the  alio\e  n;nneil 

in  the  presence  of  

Sujiialuit. 


lnl{M   N. 
(Section  104) 

Vow  y.li    111-     .\  i  TdliNKV. 

I,  .1.   /)'.,  licinu  reiii-tered  owner  of  an  estate  (here  state 

Wliltit^     I'j     lit*      i.slnit      I'l      ///('/ (_.>i  1,     ^ui»J''e^.      iui\Vt'\'tr.     tO     SUCH 

incumbrances,   liens    and    interest   as    ar"    notified    liy  memo- 
randum   unilerwritti  n    U//-    indorsed    henoui.     ifiirr    rtfcr  to 
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^rli((lul('  for  (li  .<rrij)tiiiii  awl  cuiittiils  nf  tliv  scrvral  jmrrrlfi  of 
Uuul  inlendul  Id  he  ajfcdcd,  u/iicli  .-icicilulc  nniiit  contain  reference 
Id  the  exislina  eertijicutc  of  title  or  lease  of  each  parcel)  do  hcrcl)y 
upjioint  C.  I),  iittorncy  on  my  htlialf  to  [here  utate  the  nature 
and  extent  of  the  /toirers  intended  to  he  conferred,  as  to  nell,  lease, 
mortijage,  etc.}.  thr  liiiul  in  the  said  sclicdiilc  dcscrihcd  and  to 
cxrcMti'  all  such  instninK  iit>,  and  do  all  such  acts,  matters  atid 
tliinti<  ;is  may  he  necessary  for  earryinn  out  t.'ie  powers  li-'reliy 
«iv.n  and  lor  the  recovery  ol'  all  rents  and  sums  ot  money  that 
ma>  Ixconie  or  are  now  due  or  ouinfi  to  mo  in  respect  to  the 
said  lands,  and  lor  the  ciifniiiinent  of  all  contracts,  covenants 

or  conditions  hindint;  ii| any  lessee  or  occupier  of  tlie  said 

lands,  or  upon  any  ollur  p(  r-on  in  respect  of  the  same,  and  for 
ilic  takinii'  .ind  maintainintiposx's-ionof  thesaid  lands,  and  for 
|)rot(  rtinti  I  III'  -anie  from  waste,  damajje  or  trespass. 

In  witni--  whereof  I  iiave  liereunto -uli-^cril)ed  mv  nmie  this 
day  of  ,  \\)     , 

Sifrned   liy  tiie  above  named 
.1.  li.  in  the  presence  of 

."<iiiniilure. 


FORM  O. 

(Sections  70.;   C,9i  (mil   HH) 
l;i.\  •»  \ii(i.\  iir  I'owF.K  i)i'  ArruHNKY. 

'■  •'•  /'•■  <•'  ,   hcrcliv   revoke   tin-  power  of  attorney 

t-'i^"i  ''.V  n\.    to  ,  dated  the  ,|;,\   ,,|  ,   pi      _  .,„,j 

I-eeorded     in    the     l,,:,,]     tjt|,.,     otiiee    ,it  '    f,,r     t|,,.  '  l;,,,^ 

ivtii-t  ration     .li-triet,     mi     tlie  ,l..|y     of               .     pj      /  ^s 
Xuml'ir 

111  witiiev-  ulieriiif  [  have  hereunto  -uh<<Tilied  mv  name 

thi-             (Lay  of             .    l!t     .  ■       ' 
Sijiued   liy  the  ;ilio\c  nannd    j 

.1.   />'.    in    the    pre-eiu'e  of  •  -  .  

j  Signature. 


Fi)i;\!   p. 

iSfction  71) 

Thanskkr. 

;.  ■:..•;..  iMihi;  registered  owner  of  an  e-tate  [stiitcUic  nature 
nfthc(shitc)  m  all  that  certain,  tract  of  land  containinK 
acres,  more  or  less  and  l.eins  'p;irt  of)  section  township 
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"j^nK*'       .     i n  t  hf  [or  as  the  case  may  he) ,  [here  stale 

ryin^  „j  u-aji  pan  eyes,  cascnnit.i,  if  anij,  intended  to  be  conrcued 
nlon,  u;tk  the  land  and  if  the  land  dealt  with  amltunsall  included 
m  the  original  grant  refer  thereto  for  deseripti on  of  parcels  and 
diagrams:  other a-ise  set  forth  the  l>oundaries  and  accnmpaiv, 
the  description  I,,,  a  dmorarn),  .lo  ),cn.|.v  iti  .oi.M.lrrati.'n  of 
I":  MIX.  of  dollars  paid  to  n..-  I.y  K.  F.,  tlie  receipt  of 

u  11.  ti  <uin  I  licrehy  iicknuwl.'.lK,",  transfer  to  the  said  K  F 
.•III  IMV  estate  un(  interest  in  tl.(>  sai.i  j)ieee  of  iarul.  f]Vhen  a 
lesser  estate  describe  such  lesser  estate.) 

In  witness  whenof  r  have  licrciiiito  sul-^crij 
tin-  (lay  of  ,  n, 

^itiurd  l,y  said  .1.  /;.  in  i|„.      j 
presence  of 


in\-   iiaiiie 


Signature. 


1<»H.M   Q. 
(Sections  ft.i,  !)S  nud  Form   /•') 

TliANSKKIi    OF    MoUTCAfiK,    I.\(l  M  Hl(  AN,   I ;    ,,u    I.K^.-K. 

,'•    '  •    '^•-    ''"■    inurtgapoc    (ineunihraiici'    or    lessee     as 
I  In    , ■„.<,-   ,„„i,  h,K    m   consideration    .,f  dollars  this'dMv 

pai.l  to  me  I.y  A".  Y.  of  ,  the  receipt  of  uhi,.h  sum  I  do 

lerel.y  acknowie.l-e.  i,cr,.l,y  transfer  to  him  the  mort-aue 
(incund,rance  ,.;•  lease,  as  the  cas,  mnu  l,e).  (describe  the 
msfrumrntjulh))  to-ether  witli  all  mv  rights,  powers  title  and 
uifrre-ls  tliereiii. 

In  witness  whereof  I  have  liereunto  suliMTii.id  ni\-  name 
'ill-  (htv  of  ,  I'.l     . 


M^ined    liy    the   said 
tiie  presence  of 


in 


C.  D.,  Transferor. 
Accepted,  X.  v..  Transferee. 


FORM  R. 

(Section  .99) 

I  KANSIKK    111-     I'aHI     ok    MoUTi.ACi;    (lit    IN(  IMJilUNM  K. 

I.  (  .  1)..  the  mortsi.aKce  (<//•  in(  umlirancco,  or  as  the  case  ma  u 
oe),  ni  (/oiisideration  ol  dollars  tins  day  paid  to  me  hy 

,,'■  ^  '  t'lP  receipt  of  which  sum  I  do  lierel)v  acknow- 

lodge,  hereby  transfer  to  him  doliar^  of  the  inoVlfraRe  (or 
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iiictiiiilirancc,  as  tlie  aise  innij  bet.  {ilf.-irribc  the  ui<trutneiit  fuUyi 
tosicthir  with  :ill  iiiy  riKlit-^.  |)0\v<ts.  title  and  interest  then  in 
arid  the  sum  so  tran.-ferred  shall  he  preferred  ("r  deferrivi  or 
rank  e(|iially,  a^  tin  aisf  niiiii  he}  tti  the  remaining  sum  -eeiired 
hy  tile  mortKagc  (or  incunilirante). 

Ill  witness  wliereuf  I   have  hereunto  -uli-erihed  niv  name 
thi^  day  of  ,    lil     . 

Sit;ned  li\   the  ~aid  i  

in  the    I  ('.  D.,  Transferor. 

presence  uf  i 

I  Aeeepted.  .V.    }'      Tr<lti.\frree. 


i'oHM   S. 

iSntlnl,     I. 'I     {>) 
'I'ltANSFKU    Mi-     J, AND    I'NDh;!!    1";>0(K.>S    OV    I. AW. 
I.  ,    of  ,    the    |ier<on   ajipointed    to    execute    the 

proce-s  hereinafter  nniitionc(i  in  pursuance  of  a  writ  dated 
the  day  of  .  oiu' t  housand  nine  hundred  aii(l 

and  i-<ueil  out  of  >iii.^irt  miiiie  of  court),  a  court  of  competent 
jurisdiction  in  an  action  \\hrrein 

i-  the  plaintiff,  and 
the  defendant,  which  -aid 
is    registered    as    the    owner    of 
the  land  hcrcinafi(  r  de<irilied.  suliject   to  the  mortpanes  and 
incuinlirancc~  notilicil  hereunder,  do  herehy.  in  consideration 
of  the  sum   lit  p.iid  to  me.  a-  aforoaid,  Ky    /•,'.  /•'.. 

{insert  (uldilion)  transfer  t(j  the  said  /;'.  F.,  all  that  jiiece  of 
land  [litre  instrt  n  siiljicierit  ihsrriplioii  of  the  liiiul  mnl  nfir  In 
till   (Iihtor's  certijirnte  of  title  or  ijrnnt). 

Hated  tile  day  of  one   tliousaiid  nine   tiundrcd 

.•mil 

SiLrncd  I'V  tin-  atiii\c  named 
in  the 

pre-ence  o|  |  . •  ■         ,  ,/        ,r        i  i 

'  .Sif/natKre  irith  olliciol  seal. 

.Mortgafio  and  Uitumtirances  referred  to  {stiiti  thetii). 


Or 
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J'»|;.M  s. 
(Section  124  (2) 
^        TnANsKEn  OF  Land  on  Salk  .ok  Taxes. 

to  ..11  l:uuis  fc^arroari  of  i^o^'\.f  '"'''r'r  ''T'"'^  '"  ""' 

f'lilion)  transfer  to^lu   sai.l  I^'f    H  T    '^'  ''   ^\^r"' 
I'ciiij,'  (ftcre  insert  n  snlllri^T  i       •  /      '  .^   l"^'''^'  ^^  ''">*1, 

'^■'^''I   III''  (I'lV  f.f  .  .  ,        . 

;ai,i  .  ''■   "'  •""•  liion-in.i  nine  huxidrod 

Signed  l.ytlu.  above  nam.d    , 
in  the    I 
presence  of 


SionatniT  vith  official  seal. 


Or 

■"i;.M  S. 


Court  of  f 'oMPinKXT  ,Jik,si>ictiun. 


^'«..W    na,ne   of  Ion."',    i:'"::'''^'^^'^  ''  ''"••^-  ^'^  ^^-''^r;  of 
l.ited  the  dav  of' 


I   {imert  name),   in   pi 

.'    court    of   ("onipctent    jiirUi'ietion' 
one  tlioiKand  nine  liundred  and 


,  ■:■   _ —  uin:     I  null 

,  and  entered  m  the  register,  vo!. 


and 


Dated  the 


dav  of 


■efe 
one  thousand  niii-  hundred 


^'isned  hy  the  above  named 

in  the 

presence  of 


Signature  with  official  seal. 
-Mortgages  and  incnmlmi.ices  referr,!  to  (stale  them). 

Or 

rou.M  s. 

hDLR  ,;i    ,v   COIUT  OF  (  OMrKTENT  J  riUSDICTION. 

oj    court),    a    court    of   competent    jurisdiction, 
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d;iteil   \hv  (hiy  oi  one  thou-:incl  iiiiu'  liundrrd  and 

,  and  ('Ut'';c(i  in  the  rcsistcr.  vol  U'l.  ,  licn'ljy 

transkT  to  .'-■.  /•'.  {inncrt  addition)  snlijcct  to  the  morts:im>  and 
inc'uniliranccs  notilied  hereunder,  tlie  lease  (or  morti^a^e  or 
ineiimliranee.  as  the  caKc  vimi  be)  {jrantctl  by  in  favor  of 

of  (or  upon)  all  that  iiieee  of  land  {here  insert  dcKcription 
of  the  land  aixoruimj  to  the  descrii)tivn  in  the  lease,  jnurtgage 
or  inciiniliianrc,  and  refer  to  th .  rcgidacd  instnorcnt). 


Dated  the 


dav  of 


and 

Siirned  liy  (lie  aliove  named 
in  the 
presence  of 


one  tliousand  nine  lumdrcd 


Snjinituix  ii'illi  ojjicial  seal. 


Mortfiaf^es  and  ineuinlnanees  referred  to  (state  them). 


Or 

Than.sikh  of  Lkask,   MouTCAtiK  OK   Incimbuancf.   U.nufh 
PuocF.ss  OF  Law. 

I,  ,     of  ,  the  person   apiioilitiil   to   cxrcute   tlio 

writ    hereinafter  nieniioned   ii>r  othcnrist  as  the  case  nunj  be), 
in  pmxiaiiee  of  a  writ  of  Jiiri  facias,  tested  the  day  of 

one  thousand  nine  h\nidred  and  ,  and  issued  out  of 

(insert    name    of   court)     a    eourt    oi    eoinjietent    jurisdiction 
in    an    aetioii    wherein  is    the   i)laintiff   and  the 

defendant,  which  said  is  registered  as  the  owner  of  a  lease 

(inoitjiafie  or  incunil>rance,  as  the  case  man  tte)  nuniliered 
of    ior  ui>on)    th"   land    hereinafter   described   subject    to   the 
morttiaKes  or  incumbrances  notilied  hereunder,  do  hereby  in 
eon-ideration    of    the    sum    of  paid    to    nie    as 

aforesaid  by  /:,'.  F.  (insert  addition)  transfer  to  the  said  /:.'.  /'. 
the  lease  (mortgay:<>o/-  iiK'uinbrance)  granted  by  to  and  in 

favor  of  ,  dated  the  day  of  ,  to,  in  and  over 

(here  descrilie  the  land  according  to  the  description  in   the  lease, 
niorlijiKie  or  incumbrance,  and  refer  to  the  reijistcred  instrument). 

Dated  the  d;iy  of  one  thousand  nine  hundred 

and 

Sijined  by  the  above  iianii'd 
in  tli.> 
presence  of  Signature  with  oj[iicial  .seal. 
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in|;.M  -p. 
(Section  IJd) 

Caveat. 

To   the    K.^ri-trar  ...      . 

r^a  J    L       '   '""""!'"'■'  '''«  '"!i"'-e  of  the  estate  or  interest 
r  imf,l  ,unl  the  <,n„n„ls  upon  which  such  claim  is  foundc<l)  in 
(hn-e  ,lesenl>e  land  and  refer  to  certifieate  of  title)   ZtU\\Z 
(•«.>tra noa  of  any  transfor  or  otluT  in.lruni.nt     ToH  n,-u  h 
nd  or    h..  ,n.ant,nfj  ot  a  ,.,.rtifi,.a,..  of  till,,  th.-n  ,o  ...xr.  u  ^   1 ' 
jort  to  the  claim  Iktciii  s<  t  fortli. 
-My  address  is: 
Dated  this  day  of  19 


Signature  of  Careator  or  his  Agent 
I    1  ,..  above  na,ned    1.  /;.  (or  C.  D.,  a^ent  for  the  ahove 
.1 .  U.  >  ol  (residence  and  description)  make  oath  and  say : 

1.  Tliat  tlie  allcpifions  in  the  ahove  eaveat  are  true  i„ 

n'™;r,:n,*t:'''  '-'■ '-  "■=  '■'■"  "<  "■>■  '-.o-i.*,';,,;™;,;" 

r  7''''/  <•'*■  'I'l'"'  >"<ntioned  in  the  al)Ove  caveat  is  nol  to 
the  nest  of  my  knouh'dfio,  information  and  belief  foun.ied 
upon  a  wntms  or  a  written  order,  .ontract  or  aRrcen.ent  to 
tiK.  pwrelKiM.  or  dehvery  of  any  chattel  or  chattels  within  th  « 
prohibition  contained  in  siii.s.ction  (2i  of  section  12o  of  The 
i.auil  J  itlcs  Act. 

Sworn  before  me  at  , 

in  the  | 

tlii"!  day   of  ]■    .  . 

'"^     •  i  Siy/udure. 


lOKM  r. 
(Sections  13/,  and  ISo) 
AirinAvn-  of  ATTKf^rATio?;  of  a\  J.vstuimfnt. 
I'rovince  of  Sa-katchewan, 


'J'o  wit 

1     \    n  /.r 


>  in  the-  make  onth  and  sa>  : 

1.  Thai    J    was    j)ersonallv   pro.-eni    .md    did   see 
named  in  the  within  (or  annexed)  instrainrnt.  who  is  j)er-onMllv 
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Unowu    t.i    nif    to   !'<■    the   iHr-oii    iKHiinl   lluTcin,   duly   sIkh 
and  I'Xi'iutc  the  same  for  tlic  i)iirpo-es  iiimicd  therein; 

2.  That  tlie  same  was  executed  at  t lie  in  the  , 
and  that  1  am  the  .subscriliinf;  witness  thereto; 

3.  That    I.  know    the   said  ami  lie    is    in  iiiv 
belief  of  the  full  age  of  twenty-one  years. 

Sworn  before  me  at  1 

in   the  thi:-  .■.••; 

day  of  19     .  •  i^ignature. 


lulLM  V. 
(Section  L'i7) 
Hefkukxck  hv  1U:<.i>ii!au  to   riir.  .Ma>ii;k  i>r  Tiri.Ks. 
(I'lntr  and  Dak.) 

In  the  matter  of  The  L'tnd  Titles  Act. 

In  the  matter  of  the  rejiistration  of  transfer  ior  t/s'  the  ame 
mm/ he)  A.  />'.  to  C.  D. 

Tlie  registrar  mider  the  jn-ovisions  ot  The  Land  1  illcs  Art 
lioroby  refers  the  following  matter  to  the  master  of  titles,  to 
wit: 

[lien  ytate  hiUJhj  the  dHllcuUi;  irhich  has  ari.^cn.) 

The  parties  interested  so  far  as  the  registrar  knows  or  has 
been  infornud  are:    ^Ilrre  fiire  the  ntniirs.) 


iOffteial  .•"'(/ 1 


Si(i>iidiire. 
liegi.'itrar. 


rOK.M  W. 

(Scclnm  l.',S) 

DlMANO    TO    l{l.THiN    CKinHTCATK    OK    'l"l  ri.K. 

To  {name,  of  aimer  or  irhocier  /.s-  cu.sfodinn  of  certificate j: 
You  are  hereiiy  n  nuired  to  forward  to  the  land  titles  ofTice 
certificate    of    title    No.  in    favor    of    iiiii^ert    uwner'.i 

name)  for  {elcHcription  of  land)  as  the  same  is  ri'(|uircd  by  me 
pursuant  to  tlie  provi-ion-  of  The  Land  Titles  Aet  for  the 
purpa<e  {fturpo^e  fur  trhich  e(rlificate  is  required  and  whether 
or  not  by  direction  nf  a  judiji '. 


STATUTES— SASKATCHi;\\  AN 


ili» 


'i'uiir  ;itlciitio!i  is  callc.l  to  ttie  provisions  of  .section-  US 
and  1 }',»  of  till'  said  Act  anil  tiie  penalty  tlicrcin  provided  for 
neylet't  or  refusal  to  comply  with  this  demand. 

Dated  at  19     . 

licgisirur,  District. 


mini  X. 

{Scdwn  lU  {.'f) 

I,  ,    Saskatchewan    land    surveyor,    do    .solemnly 

declare  that  this  plan  accurately  shows  the  maimer  in  which 
the  land  included  therein  has  been  surveyed  and  subdivided 
by  me  and  that  the  said  plan  is  i)repared  in  accordance  with 
the  provisions  of  The  Land  Titles  Act. 

Dated  at  19     . 

Sicncd  in  the  presence  of  i  .1.  B., 

'      Sa.'^katcJicicati  Land  Sun-cyor. 


FOHM  Y. 
{Section  1-JO) 


Land  Titles  Ofiico, 

Sa-^k;itc!iewan. 


19 


To. 


Sin, — 

Under  the  i)rovisions  of  section  KJO  of  The  Lund  Titles  Act 
1    hereby   notify   you    that    the   caveat    filed  by  you  on  the 
day     of  19     auain.-t  the   following;  hmd,  namely: 

shall  lap-e  .It  the  expiration  of  thirty  days  from  the 
mailing  of  this  notice  unless  within  the  said  thirty  days  you 
file  with  me  an  order  of  the  judj^e  continuing  said  caveat 
i>eyond  the  said  thirty  days. 

Yours. 


Registrar. 
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roiiM  /. 

{Section  i)0) 
Certifkati;  of  C'hahgk,  Mortgage  or  Inccmhuancf.. 

Land  l^ogistration  District. 
Mortgajrcor  Iiuuinlmniic  Xu.  Cert.  ofTitlc  No. 

Tiiis  is  to  certify  tiiat  a  niortiiayic  (,„•  inciinilirani'ci  made 
by  Avho  was  at  the  time  o!'  the  rcjiistratjon  of  said  mort- 

gage   (or    incuiiiliraiu'c)    \\\v    rciiistcnMi    dwinr    of   llic   land 
thereby  mortjiajjcd   (<»•   incumlwrcd)    lur    tin-    >uiii    of 
dollars*   in    favor   of  atTcctiiiy:   all    tlic    land  de.-cribed 

in  said  mort^aiic  ("/•  incumbramr)  No.  was  duly  registered 

in  tlie  land  titles  office  for  tiie  land  rey;istration  district 

at  on    Ihc  day    of  l".>     ,    at  o'clock    in 

the  noon   and    tliat    no  re.>jistercd  mortfiiifies  or  incum- 

brances affectinji  the  said  lands  are  entitled  to  i)riority  over 
the  said  mortiiaiie  lur  incumbrance)  except  the  followinjj;,  that 
is  to  say : 

Dated  at  the  Land  Titles  <  »fTice  at  this  day  of 

lit     . 


liciji<trar. 
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.\i.i".i:i:'i\\ 


III.    I.\\I> 


I 'I 


Act 


BeiiiK  ('li;ii>ti'r  24  of  tlir  Statutes  of  Alborta,  I'.HXi  las-ciitcil  to 
May  it.  1909),  as  amciulrd  l.y  fhaptiT  ."),  1907  (a>sciitcd 
to  March  lo,  1907);  Cliaptcr  JO,  190s  (asscntcf]  to  March 
').  19l)Si;  Chapter  4,  1909  (as.-ciitcd  to  I'chruary  25.  1909); 
Cliaptcr  .'),  1909  (as.scntcd  to  I'chniarv  2.'),  I'.UKt);  Cliaptcr 
2,  1910  (assented  to  Deccmlicr  Ki.  1910);  and  Chapter  4, 
1911-12  ^assented  to  February  Jti.  1912). 


HIS  M.VJllSl'V.  liv  and  with  tlic  advice  and  consent  of  liie 
Lcfjislative    .\s.<eml)ly    of    tlie     Province     of     Aiijerta, 
enacts  as  follows: 

1.  Thi^  .\ct  tiiay  lie  cit.'d  as  "The  fjiwl  TitU-^  Arl." 

2.  (a)  Tiie  e.\pres.-ion  "latid"  nie.ins  lands.  nie>-uaKes, 
tenements,  and  hereihtainent^,  corporeal  and  incorporeah  of 
every  nature  aiul  de>cription.  and  every  estate  or  interest  tiierein, 
and  wliethcr  sucii  estate  or  intere.-l  is  lefjal  or  ('([uitalile,  tosetiier 
witli  all  paths,  passaj!;*'s,  ways,  watercourses,  lihirties,  privi- 
leges, easements,  mines,  minerals,  and  (luarries  ajiixTtaining 
thereto,  and  all  tri'es  and  timber  thi'reon  and  1l'.ereund<'r  lying 
or  beinfr,  unless  any  such  are  specially  excepted. 

(b)  The  expression  ■'owner"  means  any  per>un  or  liudy 
corporate  entitled  to  ;iny  fre(>hold  or  other  estate 
or  interest  in  land,  at  law  or  in  e(]uity,  in  iiosscssion, 
in  futurity  or  expect.incy. 

(c)  Tlie  exi)ression  "transfer"  mean-  the  pas-in^  of  any 
estate  or  interest  in  land  under  this  Act.  whetiier 
for  valuable  consideration  or  otherwise. 

(d)  The  expression  "transferor"  means  the  i)erson  i)y 
whom  any  interi'st  or  estate  in  land  is  transferred, 
whether  for  value  or  otherwise,  and  the  expression 
"tr.'iiisferee''  means  tlie  iierson  to  wliom  .'inv  interest 
or  estate  in  land  is  transferred  whether  for  N.iliic  or 
otherwisi'. 
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[e)  Tlio   cxpic.—iuii    •■iiiortfi;;iKc"    inciins   any   clinr}!* 
l;incl  crt'iitcd  imroly  lor  securing  a  debt  or  loan. 

i/)  Tho  (Xprc^ioii  "niortfragcc"  means  the  owner  of  a 
mort^ase;  and  the  expression  "mortKagor"  means 
the  owner  or  transferor  of  land,  or  of  any  estate  or 
interest  in  land  pledsed  as  .-eciirilv  for  a"  del.t  or  a 
loan. 

(g)  The  expression  '■inciiniliraiiee"  means  any  eharue 
on  land  created  or  etieeted  for  any  i)urpose  whatever, 
inclusive  of  mortj>;aKi\  mechanics'  liens,  when  author- 
ized l>y  statute  or  ordinance,  and  executions  against 
lands,   unless  expressly  distinguished. 

!/»)  The  expression  "incumbrancer"  means  tho  owner  of 
any  land  or  of  any  estate  or  interest  in  land  suliject 
to  any  incumbrance;  and  the  expression  "incinn- 
l>rancee"  means  the  owner  of  an  incumbrance. 

(?)  The  expr(-<ion  •'lunatic"  means  .-iiiy  jxi-son  found  by 
.•my  comi-etent  tribunal  or  commission  tic  linwtico 
iniiuinixlo,  to  be  a  lunatic. 

(./')  The  exjHcssion  "person  of  unsound  mind"  means  any 
person  not  an  infant  who.  not  having  been  foinid  to 
be  a  lunatic,  h.-is  been  found  on  like  inciuiry  to  be 
mcapable.  jiom  iniinuily  of  mind,  of  managing  \x\ii 
own  alTairs.  '" 

1^-)  The  expression  "instrument"  mea'is  any  grant,  cer- 
tificate of  title,  conveyance,  assurance,"  <h'ed.  map, 
plan,  will,  probate  or  exemi)lification  of  will,  letters 
of  admmi-t  ration,  or  .an  exemplification  thereof, 
mortgage  or  incumbrance,  or  :inv  other  document  in 
writing  n  l.-,tiiig  to  or  allVcting  the  transiVr  of  or  other 
dealing  with  land  or  evidencing  title  thereto. 
;/)  The  expression  "register"  means  the  register  of  titles 
to  land  kept  in  accordance  with  this  Act. 

(m)The  expression  "registration"  means  (I)  the  brin^nng 
of  lamls  under  the  provisions  of  this  Act;  and  (;>) 
the  entering  upon  the  certificate  of  title  of  a  memo- 
randum , nit  hoiued  by  this  Act  of  any  document- 
.and  "filing  means  the  entering  in  the  "day  book  of 
any  mstruinent. 

in)  The  expression  "memorandum"  nuans  tiie  indorse- 
ment upon  the  certificate'  of  title  and  on  the  duplicate 
eopy  thereof  of  the  iiarticuiars  of  anv  instrument 
presented  for  registration. 


I  All  TKS  -ALIJKllTA 


Ojli 


(,n 


•(-Vrtili.aie  of  titl.""  ,nc;ins  tho   cortificato  (form  F^ 
^  ,,1    '  I .      (ill])  1.  If i-    or  "(luplicatp  fMTtificatc"  nicms 
thcrolo.  of  the  ronificato  of  titl..  in  the  n.Ri>t'V. 
(„)  'J'l'y-'^Pr'-sion  ^ToKistrar"  moans  inspp.torof  lan.I  titles 

'//)  Tl.e  c-xpression    '•t..nitori..s-    ,„,,,„.    the    Xorthur.f 

'lie  title  to  real  estate  is  in  quostion. 
i.s)   The  ...xpn.ssion  "court,  of   appeal"  means  the  court 

of  appeal  herein  constituted. 
(0    The  e.xf)ression  'ju.I-,.-  means  an  official  authorized 

|n  the  province  to  adjudicate  in  ,.ivil  matter,  in  wh 

the  title  to  real  estat<'  is  in  question. 
(")  The  expression  "tran>mission-  apf.lies  to  chan-o  of 

ownership  conse(,uent  upon  d.^atli,  lunacv,  sale  und.T 

execution,  order  of  court,  or  other  act'of  law    sale 
or  arrears  ot   taxes  or  upon  a' y  settlement  or  any 

leftal  succession  in  case  of  uitestacy. 
M   The  expression  "«rant"  means  any  Krant  of  Crou,, 

land,  whether  m  fee  or  for  years,  and  whether  direct 

irom  tiis  Majesty  or  purMiant  to  the  provisions  of 

any  statute. 

(w)  The  exi)res>ions  '-indorxHr'  and  "indorsement"  apply 
to  anything  written  upon  any  instrument  or  upon  anv 
paper  attached  thereto  l)y  the  rej^istrar. 

(x)  The  expression  "possession"  when  applied  to  p.>r.-ons 
claimins  title  to  land  means  also  alternatively  the 
reception  of  the  rents  and  profits  thereof. 

(2/)  The  expression  "affidavit"  includes  an  affirmation 
wlien  made  hy  a  jicr-on  entitled  to  affirm. 

3.  For  the  purposes  of  tills  Act  there  sh.all  he  inthciirovince 
luo  land   registration   districts,   respectively   known   and   de- 

n\5  ,  .M   '■''""'''^  ^'^   "''^'°'-^''    •^""'■••'^    f''"^<I    lie^istrafion 
r.f  \m     '.        ,^",  '>""l'o-*ed  of  ail  that  portion  of  the  I'ruvince 

K„        /oV\^'"'''',  '"''  'o  ♦''^'  "«''t''  of  t!'e  ninth  (9th)  correction 
"ne.     {2)    '.s,,,,,!)  All)erta  Lainl  fjeirjstration  Di-trict,"  boint? 


j.".l 
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composi'd  of  all  lti.it   portion  ot'  tlir  I'roviiici'  of  AllMi-ta  which 
lies  to  the  -oiitli  ol'  thr  iiiiitii  I'.llhi  conTitioii  line. 

4.  'l"hc  I.itiitciKiiit  (lovci-Mor  in  Coimcil  may,  t'lom  titn(>to 
timo  l)y  proclainatioii.  a>  the  scttlcinciit  .)t'  tlic  couiiti y  and  the 
fxifioncics  of  the  pulilic  service  re(iaire,  eoii-titnte  any  other 
portion  of  the  province  a  land  re}ii-tration  district  and  declare 
by  what  local  name  the  same  shall  he  known  ami  desipjnated, 
aiid  IP  ly  also  i'han}i(>  the  hoinidaries  of  existing  districts. 

5.  The  Lieutenant  C.overnor  in  Council  may  provide  in 
each  rejii-tration  district  at  the  inil)lie  expense,  and  may 
thereafter  maintain,  in  a  proi)er  state  of  rei)air,  a  liuildin«  of 
stone  or  hrick.  or  partly  of  brick  and  partly  of  stone,  to  -ervo 
as  the  office  of  the  ref!:i>trar,  and  as  th(>  i)lace  of  dei)Osit  and 
preservation  of  registers  and  other  record  hooks,  certificates, 
instruments  and  documents  connected  with  the  refiistration 
of  titles:  and  may  fit  u))  the  said  office  witii  such  fireproof 
safes  and  othiT  secure  i)I;ices  as  arc  necessary. 

6.  Ill  i-ach  rc;ii-1  ration  district  at  such  place  a>  the  Lieu- 
tenant (lovernor  in  Council  determines  there  >hall  lie  an  ollice 
to  he  called  the  "huKl  titles  office." 

7.  The  Lieutenant  (lovernor  in  Council  may  from  time  to 
time  appoint  an  inspector  of  land  titles  olfices  who-e  duties 
shall  t)e,  under  in>truciion-  from  the  attorney  ireneral.  to 
inspect  the  l)ooks  .-mil  records  of  the  sevend  laml  titles  ofiiees, 
and  to  perform  such  other  duties  as  he  may  he  directed  \>y  the 
attorney  ueneral  to  jierform;  and  tlie  said  insj)ector  may,  in 
the  discretion  of  the  attorney  jteneral.  he  directed  to  perlorm 
any  duty  which  any  reni-tnir  is  empoweretl  by  this  Act  to 
perl'orm;  but  no  i)er>on  shall  be  ajipointed  in>pector  of  land 
titles  olliees  uidess  he  is  when  appointed  a  barrister,  solicitor 
or  advocate  of  at  least  threi'  years'  standing  of  one  of  the 
provincf's  of  ( "aiiada. 

8.  The  business  of  e.ich  1  iiul  titles  odice  shall  be  conducted 
by  an  oilieer  to  be  called  "the  reuistrar"  appointed  by  the 
Lieutenant  Covernor  in  ( 'omicil.  with  such  assistants  and  chirks 
as  are  necessary  and  as  the  Lieuteimnt  (Jovernor  in  Coimcil 
from  tim(>  to  time  :ippoints. 

acting;  in  the  proviiK'.  under  the 
Parliament  of  C.inada  known  as 
Tiir  Land  Tiller  Acl  is:r,,  ur  hcicafter  to  be  appointed  shall 
hokl  oflice  duriny:  i)le:i-ure;  but  hereafter  no  person  shall  be 
appointed  registrar  unli'-~  lie  i-  a  i).irri-ter.  soliciior  or  advocate 


{2)  F.v<'ry  rejiistr.nr  non- 
provisions  of  the  Act  of  the 
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of  ;it   Ira-t   thnv  yrars'  s^tanding  of  one  of  tlio  pmviuiT^  of 
<  aniula. 

9.  I'hc  I.icutciiaiit  Covcrnor  in  ("oimcil  may  from  time  to 
t  iiiic  appoint  a  deputy  registrar  and  one  or  more  as-istant  deputy 
registrars,  wiio  shall  ho  known  as  first,  second  or  third  dejjuty 
registrar  or  as  tiic  case  may  he,  to  assist  a  registrar  under  in^ti  iic- 
tions  from  the  latter  and  perform  such  duties  as  he  >liall  from 
tirne  to  time  assign  to  each  of  them. 

ih)  Tlie  deputy  regi>trar  nia.v.  in  the  e\cni  of  illne"  or 
ahseuce  of  the  registrar,  i)erform  all  the  duties  re(iuired 
hy  the  Act  to  he  done  hy  the  registrar; 
(c)  In  the  case  of  deatli,  resignation  or  removal  from  office 
of  the  registrar,  tlie  dejjuty  registrar  shall  do  and  per- 
form all  the  duties  of  a  registrar  until  another  regi-trur 
is  appointed.     As  amended  I'.ij  1-1'J.  c.  4.  ^  l"i  ('2). 

10.  The  iii-p(itur  of  land  tiller  oiiiees,  the  regi-ir.irs, 
<lepiity  reui-inirs,  and  other  necessary  ofKcers  shall  he  ittaehed 
t(>  the  ••itioriiey  gener.-d's  dep;irtment,  and  be  under  the  control 
<it  the  attorney  gener.al,  and  tluir  .salaries,  and  siicli  incidental 
exi)enses  of  carrying  on  this  .\ct  as  are  sanctioiKcl  hv  this  Act 
or  liy  the  l.ieuten.mt  ( iovernor  in  Council  siiall  he  iiaid  out  of 
moneys  provided  hy  the  J.egislative  Assembly  for  that  purpo.se. 

11.  The  inspector  of  land  titles  offices  and  every  registrar, 
d.puty  registrar  and  assistant  dei)uty  registrar  before  he  enters 
ui)on  the  executicn  of  his  office  shall  take  before  some  judge 
or  stipendiary  mauistrate  in  the  i)rovince  the  oath  of  ollice  Tn 
the  form  .V  in  the  .-chedule  to  this  Act.  As  amendeil  lUil-l'' 
c.  4,  §  15  (3). 

12.  Before  the  ins])ector  of  land  titles  oflices  or  any  regis- 
trar or  deputy  registr.ar  or  a-sistaiit  deputy  registrar  is  suoni 
int.)  office  lie  shall  furnish  to  his  MajeVty  .security  in  a 
penal  sum  of  not  less  than  one  thous;nid  dollars  for  the  true 
and  faithful  performance  by  the  .s.aid  inspector  of  land  titles 
offices,  registrar  or  deputy  registrar  or  assistant  deputy  registrar 
of  his  duty  in  respect  of  all  things  directed  to  be  done  by  or 
required  of  the  said  inspector  of  land  titles  ofrices.  registrar, 
or  deputy  registrar  or  assistant  de])uty  registrar  respectively! 
by  this  Act  to  any  law  in  that  behalf;  and  the  said  .security 
shall,  in  the  iliscretion  of  the  .attorney  general,  be  cither  a 
joint  and  .several  bond  of  tin  inspector  of  Land  titles  offices, 
registrar  or  deputy  registrar  or  assi.stant  deputy  rogi-tr.ir,  a:, 
the  case  may  be,  and  of  two  sureties,  or  a  guarantee  bond  of  a 
guarantee  company  duly  approved  bv  the  Lieutenant  <  Iovernor 
in  Council.     As  amended  l'.m-12.  c".  4,  §  1.")  (4K 
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(2)  Siicli  Itond  (ir  nuarauti-o  <hall  he  in  diiplicato  airl  siia!l 
l»f  siilijcct  Im  i!ii-  .ipproval  of  tlu;  Lirutoaaut  Ciovi-rnor  in 
Council. 

13.  When  the  security  to  1)0  so  furnishcil  is  the  joint  and 
.several  bond  of  the  in<|Krlor  of  land  titles  olTice.s,  registrar  or 
ili'pnty  registrar  or  assistant  deputy  ret.dstrar,  as  tiu"  case  may 
1)0,  and  two  stn-eties,  the  same  shall  lieoxoeufed  under  the  hands 
and  seals  of  the  oMijiors  in  the  form  li  in  thi'  .schedule  to  this 
Act,  and  the  sun  lies  sh;dl  justify  under  oalli  in  the  form  ('  in 
the  said  seheduK':  and  the  execution  of  the  >aid  hond  >li,ill  be 
duly  verified  i)y  the  affidavit  nf  a  subscribinsi  witness  in  the 
form  1)  in  tiu"  said  .schedule;  and  with  the  afhdavits  apjM  nded 
shall  then  be  forthwitli  transmitted  to  the  jjrovincial  secretar>' 
to  bo  filed  in  his  office.     As  amende<l  l',tll-12,  c.  I,  §  1.")  ("») 

14.  'J'he  inspector  of  land  titles  offices  and  any  r('Ki>tr:ir  or 
deputy  registrar  or  assistant  deputy  reuistrar>liall  when  re(iuired 
l)y  the  .'ittorney  {jeneral  furni>h  >uch  further  or  other  >i'curityas 
is  deemed  e.xiK'dient.     As  anu-ndrd  l'Jll-12,  c.  4,  §  lo  (,(>). 

16.  Each  rojiistrar  shall  have  a  seal  of  office,  aj^proved  by 
the  Lieutenant  (Jovernor  in  Council,  with  which  he;  sh.all  seal 
ail  certificates  of  title,  and  he  shrdl  st.imp  jill  instruments 
which  .'ire  presented  to  him  for  registration,  showing  the  day, 
hour  and  minute  of  receivin;;;  tli'"  same. 

16.  The  inspector  of  land  titles  offices  or  any  rejiistrar  or 
ilepuly  registrar  or  assist.-int  deputy  regi<trar  within  the  district 
to  which  he  is  a|)pointed  may  admini -ter  any  o.ith  or  take  any 
aflirmation  or  dechiration  in  lieu  of  an  oath  respect  iis  titles 
to  land  from  anv  one  entitled  bv  law  to  affirm  or  declare.  As 
amendeil  l'.)ll-l_>.  c.   1,  §  1.")  (7), 

17.  i-lvery  registnir  .shall  when  rcfiuired  furnish  imder  .se.al 
exeini)liiications,  coi)ies  and  abstracts  of  any  instruments 
atTectinf?  lands  which  are  deposited,  filed  or  registered  in  his 
office,  ;md  every  such  exemplification  or  certified  copy  .sh.all 
be  received  as  evidence  in  the  same  manner  and  with  the  same 
effect  as  if  the  original  w.is  proiluced. 

(2)  Every  registrar  .-hall  when  re(|uested  furnish  under  .seal 
an  abstract  in  form  VAl.  showing  in  whose  name  any  parcel  of 
land  stands,  the  numiier  of  the  certificate  of  title  and  the  in.-.tru- 
ments  registered  ag;un.-t  the  .siid  land,  .\dded  l'.)ll-12,  e.  4, 
§  lo  (8). 

(3)  Every  registrar  .-hall  when  recju'sted  furnish  a  general 
registrar's  certificate  tinder  .seal  in  form  FF.  Added  litll-12, 
c.  4,  §  15  (9). 
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18.  Nfitlitr  the  in.-tx'ctor  ot  himi  title-  office^,  nor  any 
rff^i-^tiar,  deputy  lejiistnir  or  ;i»ist;mi  deputy  rejii.-tnir  or 
clerk  iu  any  laud  titles  ofiice  >liall  ilireelly  or  indireetly  :ict  as 
the  apul  (jf  auy  iier^oii  iiive.-tiun  inoney  aii<l  taking  seciiritie.s 
on  land  within  any  renistration  di>triet,"nor  .-hall  the  in.-pector 
ol  land  titles  olfiees,  nor  any  rej;i>trar.  deputy  repi-frar  or  clerk 
advise,  for  any  fee  or  reward  or  otherwi-e,  upon  titles  to  land, 
nor  pnictise  as  a  conveyancer,  nor  shall  he  carry  on  or  transact 
within  the  land  title-  ollicc  any  husine-s  or  occupation  what- 
ever other  than  his  duties  as  such  in-p<ctor.  registrar,  dei)Uty 
re-rj^trai  or  clerk.     .As  amended  l!)ll-12,  c.  4.  §  lo  (<t). 

19.  i:very  land  titles  ofiice  .-hall  he  kept  open  on  all  davs 
((•xc<'pt  Siind.nys  and  lejtai  holidays)  between  the  hovirs  of 
ten  o'clock  in  the  forenovui  and  four  o'clock  in  the  afternoon, 
except^  on  Saturdays,  when  the  -aid  offices  shall  he  closed  at 
one  o  clock  in  the  afternoon  durinji  which  tiniis  either  the 
rcfii.-trar  or  his  deputy  repi-trar  -h.all  l>e  in  atteiidan<'e. 

20.  The  registrar  sh.ill  keep  a  hook  or  hooks  which  shall 
be  called  the  "day  l.ook,"  ;ind  in  which  shall  l,c  entered  by 
a  short  description  (-very  instrument  rei.itinfj  to  lands  for 
which  a  certificate  of  title  li.as  issued  or  be(  n  ajjplied  for  which 
is  jiiven  in  for  rcKistralion.  with  tlu-  d;iy.  hour  and  minute 
of  its  so  beinK  given  in;  and  for  purpo.-es  of  prioiily  In  t ween 
mortft.a^rees,  transfirees  and  others  the  time  -o  entered  -hall 
be  taken  as  the  time  of  rej;istration;  and  the  j  nistrar  in  enter- 
ing ni(  nioranda  npon  the  certificate  of  title  (nibodied  in  the 
register  and  in  indorsing'  a  nuinoranduni  upon  the  duplicate  shall 
take  the  time  from  the  day  book  as  the  time  of  the  repistration. 

(2)  I'nless  reijuired  so  to  do  by  order  of  a  court  or  a  judpc 
the  registrar  shall  not  receive  or  enter  in  the  day  book  any 
instrutiK  -It  luilil  tiie  diu)iic;ite  certificate  of  title  for  the  land's 
affected  is  ])roduced  to  him  so  as  to  enable  hiia  to  enter  the 
proper  memorandum  on  snch  duplicate  certificate,  except 
exeeiitiotis  apaiiist  lands,  caveat-,  mechanics'  liens,  transfers 
l)y  a  sheriff  or  nnmicipal  oflicer,  or  by  order  of  a  court  or  a 
judtre,  transfers  on  sah's  of  lands  for  taxes,  maps  or  iilaiis  which 
do  not  rf(|uire  to  be  repislered,  or  cirtificates  or  orders  of  a 
(•ouit  or  a  jud;;e,  and  ex<'ept  a  niortjiajre  or  other  incumbrance 
created  by  any  j)erson  rightfully  in  po.sses-ion  of  land  |)rior 
to  the  issue  of  the  prant  from  the  Crown,  or  prior  to  the  issue 
of  transfer  from  the  Hudson's  Hay  Comijany  or  from  any  com- 
pany eiililled  lo  a  jiraiit  of  such  lands  from  the  Crown  or  to 
which  li'tters  patent  from  tlie  Crown  for  such  mortsa^red  land- 
have  already  issued,   if  there  is  j>roduced  to  and  left  with 
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tlip  H'tjistrar.  with  tlif  riiortUMUc  an  anidavit  mailc  liy  thr  iiiort- 
gajior  in  the  lorni  1'  in  the  Mhcdiilt'  to  tlii^  Act.  ami  also  in 
tile  v:i>v  ol'  lamls  nioit>ray;ril  prior  to  llif  issue  of  transfer  from 
tlif  Miiil-on's  Hay  ( 'onipany  or  oilier  company  as  aforesaid 
a  certilicate  from  the  laml  commissioner  or  other  proper  odiccr 
of  such  company  that  the  purchase  jirice  of  such  niortnaKcd 
hinds  lias  liccn  paid  and  that  the  aiiplicant  is  entithd  to  a 
transfer  in  fee  simple  thereof  from  such  company. 

21.  The  rcKistrar  .shall  also  keep  a  liook  or  books  which 
shall  lie  called  the  "register"  and  shall  enter  therein  all  cer- 
tilicatcs  of  title,  wliich  shall  lie  in  the  form  !•].  sji;,!!  eoii-titute 
useiiarate  folio  of  such  liook.  and  the  re>;i-trar  shall  reconl  there- 
in the  particul;  •  -  of  ;dl  in-truments,  dealings  and  other  matters 
l)y  this  Act  rc(niired  to  lie  nui^tered  or  entereil  in  the  register 
and  MlTcctinn  tiie  land  included  in  such  certilicate  of  title. 

22.  lA-ery  tirant  shall  he  deemed  and  taken  to  be  repis- 
tered  uikIi  i-  ihc  [)ro\ isions  and  for  the  purposes  of  this  Act 
tio  soon  a-,  the  .same  has  been  marked  by  the  rcfiistnir  with 
the  folio  and  volume  on  and  in  which  it  is  embodied  in  the 
register,  and  every  other  instrument  shall  be  deemed  to  be 
rcfii-ferecl  as  soon  as  a  nuniorandum  of  it  has  been  entered 
in  liie  rev:i>ter  upon  the  folio  consiituied  by  the  existing 
jiniiit  or  certilicate  of  title  of  such  land. 

23.  lii-iri:nieiits  rejiistered  in  respect  of  or  .■iliVcliiij;  the 
same  land  shall  l)c  entitled  to  i)riority  the  one;  over  the  other 
accordinfi  to  the  time  of  resist  rat  ion  "a -id  not  accordinfi  to  the 
date  of  execution;  and  the  ref::=strar,  upon  registration  thereof, 
shall  retain  th"  same  in  his  olHce,  and  .so  soon  as  registered 
every  instnnnent  shall  become  operative  according  to  the  tenor 
and  intent  thereof,  and  shall  thereui)on  create,  transfer, 
surreiidi'r.  chari;e  or  diseharne,  as  the  c.Mse  may  be,  the  laud 
or  tlie  e-tate  or  interest  therein  mentioned  in  the  instrument. 

24.  lAery  memor.andum  entered  in  the  rejiister  shall  state 
the  nature  of  the  instrument  to  which  sui-h  memorandum 
rel.ites,  the  day,  the  hoin-  and  the  minute  of  its  registration, 
and  the  names  of  the  ])arties  th.Tcto,  and  shall  refer  bv  number 
or  symbol  to  such  instrument,  and  shall  be  sij^neu  by  the 
rejiistrar. 

25.  Whenever  a  nu  niorandum  has  been  entered  in  the 
register  the  registrar  shall  make  a  like  m(  inorandum  upon  the 
duplicate  when  the  same  is  presented  to  him  for  the  jiuriiose, 
and  the  registrar  sh.all  sign  and  se;d  such  memorandum,  which 
.shall  be  received  in  all  court-  of  law  as  conclu-ive  evidence  of  its 
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roiitcMt-.  :iiiil  ih.ii  the  iii-^tniiiniit  ot  wliicli  it  i>  ;i  iniiiior;iii(Iiiin 
has  l)ccu  iliily  ri}ji>ttrc(l  iiiulcr  tlic  provi^iuii-  of  tlii-  Art. 

26.  WImihvit  any  land  is  uratitid  in  liic  pioviiicr  hv  tlitt 
Crown  and  the  letters  patent  iliiiefor  liave  iMcn  iorwarded 
from  the  ollice  whence  the  saini'  are  i->iied  to  the  reni>irar  of 
the  rejjivtralicii  di-iriei  in  which  the  land  -o  jjranted  is  situated, 
the  reKi>trar  shall  retain  the  leltirs  patent  in  his  oflit-o;  and 
a  certificate  of  title,  as  provided  liy  this  Act.  with  a:iv  iieces-ary 
(inalihcation  shall  he  granted  to  "the  pati'ntee: 

IVoNided  that  in  no  c.a-e  sh.all  a  lir-t  or  >ul)~ei|ii..iit  certili- 
citc  of  title  i-.. lie  for  more  th.m  lifty  lots  or  for  lots  in  more  than 
one  sulidivision  or  for  nn-ul>divided  lands  which  are  not  con- 
tiguous, or  which  cotilain  more  than  six  himdred  and  forty 
acres.     As  amended  I'.UI-12,  c.  4,  §  15  (10). 

(2)  Where  a  i)er>on  has  oI>t;,iii((l  a  patent  under  a  lioine- 
ste.'id  or  under  a  homestead  antl  pre-emption  entry  or  under 
half-l)reed  land  scrij)  or  military  liounty  land  scrip" in  accord- 
ance with  the  Act  of  Parliament  of  ("anada  known  as  The 
Dimtiiiion  Lands  \d,  and  amendments  thereto,  a  dui)licato 
of  such  certificate  of  title  shall  lie  i— wed  to  such  party  free  of 
all  fees  and  charges  hy  this  Act  i)rovided  to  l>e  paid  and  in 
the  case  of  other  patentees  such  duplicate  eertificat(^  of  title 
.-hall  he  is>u((l  upon  the  payim  lit  of  such  fees  as  are  fixed 
or  may  fnun  liiiic  tn  tiiuc  lie  lixid  hy  the  Lieutenant  Governor 
in  (  ouncil. 

C?)  'I'he  notification  to  the  Ilud.-on's  IJay  Coiiipany  liy  the 
miiii-ter  of  the  interior  under  the  iirovi-joiis  of  Tliv  JJoinininu 
l.tiii'l-^  Aft  of  the  survey  and  contirmation  of  the  survej'  of 
any  township  or  i)art  of  a  township  sh.all  he  accepted  hy  a 
rcfiistrar  as  efpiivalent  to  and  dealt  with  hy  him  in  .all  respeet.s 
in  the  same  manner  as  if  the  said  iiotiiication  were  letters 
patent  to  and  in  favor  of  the  .<aid  company  sirantinsr  to  the 
said  comp.my  in  fee  simple  the  sections  or  •  M'tions  of  sections 
to  which  they  are  entitled  in  such  town>liii)s  or  parts  of  town- 
ship- under  the  provisions  of  The  Dominion  Lnmh  Act. 

(1)  A  notification  to  the  registrar  from  the  minister  of  the 
interior  of  Canada  that  the  l;ind  descrihed  therein  has  l)eeu 
•itanted  to  the  Canadian  Paciiic  Hallway  Company  or  to  any 
other  niilway  com|)any  entitled  to  Dominion  lands  under 
authority  of  an  Act  of  the  Parliament  of  Canada  shall  he 
accepted  hy  the  registrar  and  dealt  with  hy  him^in  all  respects 
as  if  the  same  were  letters  jiateiit  in  favor  of  such  com[)any. 

(.j)  The  owner  of  any  estate  leased  or  demised  to  him  or 
to  the  ])er^on  from  whom  he  claim-  a  title,  tor  a  life,  or  for 
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lives,  or  for  ;i  term  of  luon  than  thr.'i>  years,  in  any  land  for 
wiiich  ttie  Kraiit  from  llic  Crown  iui.s'hcen  rc^istrnd,  may 
apply  to  liav.'  Iiis  title  registered  ami  to  have  a  eertific'ate  of 
title  issucfl  to  him  therefor  under  the  provisions  of  this  Act. 

(G)  A  notifieation  received  hy  the  registrar  fioin  the  minister 
ot  public  Works  ot  the  ahaiidomnent  \>y  the  Crown  of  any 
roads  or  road  allowances  or  trails  whie'h  now  are  or  which 
niay  hereafter  he  'csted  in  thi'  Crown  in  the  riirht  of  the  prov- 
ince, shall  have  the  sam«-  elfect  as  a  i)atent  issued  hy  the 
(  rown  to  the  person  in  .such  notification  mentioned  as  trans- 
feree and  shall  he  so  treated  hy  the  n-istrar.  The  notification 
shall  state  the  nature  of  the  Riant  an.l  shall  sjiecify  anv  miiK- 
minerals,  easements  or  righ*    which  are  excepted  therc-from. 

(7)  In  case  any  land  is  e.\proi)riated  or  anv  street  or  iwrtiuu 
ot  :i  street  is  closed  hy  hyl.iw  of  anv  municipalitv  pursuant 
to  jiiiy  ordinance  of  the  Territories  or  Act  of  the  Lei-i-lature 
ot  Al(>erta,  a  judf-v  of  the  supreim'  coi-t  m:  direct  that  such 
bylaw  be  re.iri>tered  in  the  land  titles  office  tor  the  land  regis- 
tration district  m  which  the  l.-md  or  the  street  or  portion" of 
a  street  affected  lies,  and  upon  the  bvlaw  heinjr  re-dstered 
the  registrar  upon  payment  of  the  pr^jXT  fees  shall  dve  a 
eertihcate  of  title  to  the  municipality  for  the  land  .■.xi)ropriated 
or  tlie  land  comprised  i,,  the  stre.t  or  portion  of  the  street 
cosed  i)y  the  byl.aw;  provide.l  that  the  judij.'  before  direetinj- 
the  renjstration  of  any  su.h  bylaw  niav  <lirect  notice  of  the 
apphcatioii  ot  the  municipality  to  1...  ^dven  to  such  persons  as 
lie  deems  interested  therein.     Added  by  1DU7,  c.  5,  §  19. 

27.  The  owner  of  any  est.ate  or  interest  in  any  land  whether 
kwd  or  equitabh-,  leC.Ts  patent   for  whi.'h  issued  from  the 

rown  before  the  first  day  ol  January,  one  thousand  eipht 
hundre,  and  eijihty-seven.  or  which  otherwise  ha<l  prior  to 
that  date  passed  from  the  Crown,  may  apply  to  have  his  tith^ 
regi.stered  under  the  provinons  of  this  Aet. 

(2)  If  at  the  time  of  th(>  .ur.-int  of  the  certificate  of  title  there 
are  no  rcKist.'red  incumbrances  or  conveyances  alTecfinK  such 
laml,  the  cert,  icate  may  be  Rrante.l  to  th.>  p.atentee  uT)on 
payment  o!  such  fee.s  as  are  lixed  in  that  l.riialf  bv  tariff  made 
from  time  to  time  by  l|,e  Lieutenant  (loverno;  in  Council, 
but  no  fees  shall  be  payable  therefor  under  the  i.rovisions 
of  .'iection  'Hie  hundred  ami  seventeen  of  this  A.  t. 

28.  The  apijlication  1h,refor  shall  be  m.a.le  in  writing  in 
the  form  !•  m  the  .schedule  to  this  Act  to  f|,e  rvn^u-v  of  fi.e 
reKistnmon  district  in  \yhich  the  land  is  situated;  " shall  lie 
%erihed  hy  the  aflulavit  m  the  form  C  in  the  schedule  to  this 
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.aS;;..  of^ucl.  int.n.st  or  of  tla.  titl.  '>' /   !;  app.  .^    na> 
r..^i.t.r  tlu-  title,  ami  srant   u  .■n-t.l.cat..  ot  t  t      •.  ul  ..... 
.Im.li.-at.-  iM.rtiti<-at.>  of  titl.-  sul...M't  to  s,..'!.  ...tcr.-.t. 

Ci)   In  anv  .'as.,  wl.m-  th..  p.^r^on  ul,o  i~  a.ln.it  ...l  <>'•  aPI™ 
tol,,';nt.n:^,,^iinian.li.a..m>...ti.,M.a|ty.o:;nap^ 

tl„.  r i.t.-ar  n.av.  if  h.'  cnt.Tta.ns  no  dou  't   a^  u>     "     "'   _ 

,  ,..^appli.-ant;  gra..t   a  ...... ifi-'at.-  ot   t.tl,-,   -''J'T'     "^j' 

t,.,.n,^  of  tlu-   cons..nt,  p.-ovi.l..l  that   th.-  «•"■';';  >';;',; "„ 
Nvritinu-  l.v  th.-  consontiiiK  l)arty  m  proscice  ot  a  NMtn(.>  ,,n.l 
atti'sti'd  in  th.^  ina.i.icr  i)rov.dc.l  for  l>y  this  Act. 

30.  In  all  .".M's  other  than  thoM-  provi.l.d  for  m  tlu'  la>t 

,.v.."i.   '--■tion.  tl...  registrar  shall  fo.'thw.th    havn.s,' fi.v.-.. 

.    ppfcan,  a  ....-tiluaf  of  the  iili..«  of  his  apph.-a  .|^.    ra,.- 

„,it    th.-  a|.i.li.-ati..n.  with  all  .xi.l.iMe  supplied,  to  the  ju.!-! 
lo  !„■  dealt  with  as  hereinaft.T  n>.iitione.l. 

31  Thv  judii..  >hall  .'xaniine.  without  .hlay.  all  titl.s  wlii.l. 
.„■.■  -ul.inilt.'.l  to  him.  an.l  for  su.Oi  i.uiposes  slwiU  when  neres- 
'..,rv  hear  all  l.ei'sons  inte.-est.d  and  sh.all  hear  and  consider 
ti.o  claims  as  a^iahist  th.-  api.licant  of  any  l.e.-son  who  js  ... 
possession  ..f  th.-  lan-l:  an.!  ho  shall  hav  a,..l  exen'.se  all  th.' 
powers  for  compelling  tlu'  attemlan.r  ot  l-ei'sons  and  the  pio- 
l„..,ion  of  .locum.'nts  which  ..sually  ai.pertam  to  cou.-ts  o 
,ivil   ju-ti.v   an.l    th..  JU.1K..S   tl.cvof  in  .nv.l  a.'t.ons  hrouiiht 

'   32.    \nv   i)..rson   having  an  a.lvei>e  .'lain,  or  a   claim   not 
n.,(.iini/...l  in  the  appli.'ation  for  .vKi^tration  ...ay  at  a.iy  tune 
LH-or.'  th..  ju.liie  has  appn.v.'.l  -f  th.-  ...pplx-ant  ^    .tie  i.le  w.    . 
,h.-  r.-Ki-trara  sho.-t  stat.........  ol  his  .-huin.  y.rihe.l  l-y  alh.laMt. 

an.l  ^hall  serve  a  coi.y  ih.T.-of  .m  ih-  .•ippL.-ant.  his  advocate 
or  ,-i(i-.-fit. 
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.■)0.S 

;:i-';;j'' ^>•  .a...  .li;;;^;;:v:x- 
I'^'P'i-  iM  su.h  form    UK     -mi       '""";  '"■"■^I'^'I-'-  or  m..u.- 

'''"'  '""il  after  111.   ,v  ir.  Hn.  "    ■''''"   ''-   *^''''"f'''i   ''^ 

".-  PuMi,.ation  ,^'"^,  ^     "   f  l-.st  four  u-,.,.k<  from  ,Ih. 

""-'""""^' ''■'•--... 'M;;;:n;^:;rSi:;^i-^^^^^^^^ 

.K^.Jjuh  Ins  s,Knaturo  so  as  ,o  pn-ven,  persona,!..^  as  ta/^!;: 
.n..,in,l!n;l  .'j'^a.iL:'""'^'"''  ""^-  "™^'""'  ^^'"-"^  -'■'' 
folif  ^f'Vl?'- ."-'l'''''"*''  V^  '*^''^  ^''''"  '"■  "i"'l<'  on  a  s(-paraf,- 
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;„;,.i:.,,nK,  ..H.   intlM-oth.ras,H-...<u.nm,mr(.s. 


i:iii>T  oi-  ui:(;isTUATinN. 

40    In  (vt  IV  instrument  transf.-rriuK.  iiuuinlu'rinf:.  orduir^- 

i„.   mv  liu.l  for  Nvhi.'l.  a  .•.■rtificaf  ot  t.tU-  lul^<    ..•.•..  Rn.ntcl. 

fc.,;  ^iK  i   I  ■  inipii.  .1  tlM'  tolloxNinfr  covu.ant  hy  the  transferor 

i  eun    raneer  tl.at  i<  to  say:     That  the  transferor  or  .neum- 

r     vr  xvill  -lo  s.uh  a.ts  and  ex.  - .  '     sueh  n>strumcnts  as  in 

a  io   1  ..^e  with  tlu-  ,>rovi.ions  of  t        W  ar..  n.^e.^sary  to  g^e 

Xet  to  all  eov<.nants.  e.m.litions,    ...a  ,,ur,.os..s  ex  m  >sh   m'I 

l^th  il^sueh  instrun>ent  or  hy  this  Aet  <u.elan.l    o  he  m.phe.l 

asainst  stich  l)er^on  in  ui<truineiits  of  a  like  natui. . 

41     .\fi-r  a  certifuatc  of  title  has  heeu  granted  for  any 
l,n,i,  no  instrnment   until  registered  under  this  Aet  shall  he 
etTee  ual  to  pass  any  estate  or  interest  in  any  land  (exeept  a 
l"x.ehol.l  interest  f<jr  three  y.'ars  or  for  a  h'ss  period)  or  r.nder 
.ueh  land  liahle  as  seeurity  for  the  payment  ot  money;    hut 
upon  the  n-gistration  of  any  instrumem  m  tlu;  manner  herein- 
So  e  pres<Tih.-d  the  estate  or  infn-st  speeihed  therein  shall 
.,r  or    as  the  rase  mav  he,  the  land  shall  he.^ome  ha l.le  as 
■.'•euritv' in'  manner  an.rsuhjeet  to  the  eoyenants,  conditions 
and  e.;ntin«eneies  set  forth  and  spenhe<l  in  sueh  instrument 
or  hy  thi-  Act  ,1,..  lare.l  to  he  nnplied  m  mstruments  of  a  like 
nature. 

42.  The  owner  of  lan.l  for  wliieh  a  eertin.^ate  of  title  has 
heen  crante.I  shall  hold  the  same  suhjcet  (m  addition  to  th.- 
ineidents  implie.l  hy  virtue  of  this  Act)  to  sue.  meumhranees. 
lions,  estates  or  intere-t<  as  are  notihe.i  on  the  iolio  ot  the 
register  which  eonstitule.  th.>  eertifieate  of  title  ahsolute ly 
fr,v'  from  all  other  in.umhrances.  liens  estates  or  interests 
whatsoever,  ex.ept  in  ea^.  of  fraud  wh.'rein  he  has  participated 
or  ^'olluded  and  excpl  t  h..  estate  or  interest  of  an  owner  c  aiming 
U'e  same  land  under  a  ,.rior  certifi<;ate  of  title  gran  ed  umUr 
th..  provisions  of  this  Act  or  granted  under  any  law  heretofoie 
in  force  relating  to  title  to  real  proiierly. 

(•>)  Such  priority  shall,  in  favor  of  any  person  in  possession 
nf  land,  he  compul-'d  with  reference  to  the  -.uit   or  earliest 
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irrtifit-ate  of  title  under  which  lie  or  aiiv  person  throiinh  whom 
lie  derives  title  h:is  1..  id  sucli  posse-ssion. 

43.  The  land  mentioned  in  any  certificate  of  title  fjrantcd 
under  this  Act  >liall  hy  implication  and  without  anv  speei'd 
mention   therein,    unless   the   contiarv   is  expressly   declared 
I'e  subject  to:  '  ' 

(a)  Any  suIisistiiiR  reservations  or  exceptions  roiilaincd 
in  theori-rinal  ^rant  of  the  huid  from  the  Crown; 

ihj   All  unpaid  (axes; 

(c)  Any  public  liinhway  or  risht  of  way  or  otin  r  public 
easement,  howsoever  created  upon,  over  or  in  respect 
ot  the  land; 

I'/)  Any  subsist  ins  lease  or  agreement  for  a  lease  for  a 
p<'riod  not  exceeding  three  years,  where  there  is  actual 
occupation  of  the  land  under  the  same; 

(' )  Any  decrees,  orders  or  executions  ajiainst  or  aft'ecting 
the  interest  of  the  owner  of  the  land  which  have 
been  rejfistered  an<l  maintained  in  force  against  the 
owner; 

i/j    Any  rifiht  of  exi)roi)riatiGn  wliich  may  by  Matute  or 
ordinance  !)(>  vested   in   .mv   p.r-.in.    bodv  corporate 
or  his  Majesty; 

in)  Any  right  of  way  or  other  e;isement  liranicd  or 
ac(|uired  under  th"  jirovi-ions  of  any  Act  or  law  in 
force  in  the  province. 

44.  Every  certificate  of  title  gr.-iiitcd  under  tin-  Act  >lial! 
(except  in  case  of  fraud  wherein  the  owner  has  participated 
or  colluded)  so  long  as  the  same  remains  in  force  and  uncan- 
celled under  this  Act  be  conclusive  evidence  in  all  courts  as 
against  his  Majesty  and  all  persons  wliom>oever  that  the 
person  named  therein  is  entitled  to  the  land  included  in  the 
same,  for  the  estate  or  interest  therein  specified,  sul)ject  to 
the  exceptions  and  reservations  mentioned  in  the  next  pre- 
ceding section,  <'xcept  so  far  as  regards  any  portion  of  land 
by  wrong  description  of  boundaries  or  parcels  included  in 
such  certificate  of  title  and  except  as  against  anv  person  claim- 
ing under  a  prior  certificate  of  title  granted  under  this  Act 
or  granted  under  any  law  heretofore  in  force  relating  to  titles 
♦o  --eal  i>roperty  in  respect  of  the  sam(>  land;  and  for  the  purpose 
of  this  seetiof  that  j)erson  shall  be  deemed  to  cinim  under 
a  prior  certilicate  of  title  who  is  holder  of  or  whosi'  claim  is 
derived  dinntly  or  indirectly  from  the  person  who  was  the 
holder  of  the  earliest  cert  ificate  of  title  granted,  notwithstanding 
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that  such  ccrtiiicalc  of  tillc  has  l)ccti  >ur;.  lulcrcd  and  a  new 
certificate  of  title  lias  been  granted  iii)oii  any  transfer  or  other 
iii-tnunent. 

45.  A  purclitiser.  niortfia^ee,  or  iiiciimlirancee  for  vahialih' 
eon>Kieratioii  >liall  not  he  alTecled  by  tlie  omission  to  send 
any  notice  l)y  tliis  Act  directed  to  bo  siven  or  by  the  non- 
receipt  thereof. 

46.  .\fter  the  certificate  of  titl<'  for  any  hind  lias  been  granted 
IK)  instninient  shall  be  ef'fectvial  to  pass  any  interest  therein 
or  to  render  the  land  liable  as  security  for  the  ])ayment  of 
money  as  against  any  hoiia  fnh  transferee  of  the  land  under 
this  Act  unless  such  instrument  is  executed  in  accordance 
with  the  provisions  of  tlii>  Act  and  is  duly  ref'istere<l  there- 
under; and  the  registrar  shall  have  power  to  decide  whether 
any  instrument  which  is  presented  to  him  for  refiistration 
is  substan'ially  in  conformity  with  the  proper  form  in  the 
schedule  to  this  .\ct  or  not  and  to  reject  any  in.-tniment  which 
he  may  decide  for  anv  reason  to  be  unfit  for  reitist ration.  .\> 
;ini(li<ic(l   I'.tll-IL'.  c.    I.  §   b')  (11). 

47.  \o  nuinuraiidum  or  entry  shall  be  made  u]ion  a  certifi- 
cate of  title  (»r  upon  the  duplicate  thereof  of  any  notice  of 
tru.sts,  whether  expressed,  imi)lied  or  constructive;  but  the 
registrar  shall  treat  any  instruin(>nt  containin<!;  any  such  notice 
as  if  there  was  no  trust;  and  the  trustee  or  trustees  therein 
named  shall  be  deemed  to  be  the  absolute  and  beneficial  owners 
of  the  land  t'or  the  puriioses  of  this  Act. 


rUANSl  Kits. 

48.  When  land  for  which  a  certificate  of  title  has  been  jiranted 
is  intended  to  lie  transferred,  or  any  rifjlit  of  way  or  other 
easement  is  intended  to  be  created  or  transferred,  the  owner 
may  execute  :i  transfer  in  the  form  .1  in  the  schedule  to  tiii- 
.\ct.  which  transfer  shall,  for  description  of  the  land  intended 
to  be  dealt  with,  refer  to  the  certificate  of  title  of  the  land 
or  shall  giv<>  such  description  as  is  sufticient  to  identify  the 
sarne  and  shall  contain  an  .iccurate  statement  of  the  estate, 
interest  or  e.asement  intended  to  be  transferred  or  ere;  ted 
:ind  a  tnemoranduin  of  each  lease,  mortttap'  and  other  iiicuin 
brance  to  which  the  land  is  subject. 

40.  W'iioncver  an  ea.sement  or  any  incorporeal  right  in  or 
over  any  land  for  which  a  certificate  of  title  has  been  gninted 
is  created  for  the  i)urpose  of  beinj;;  aiuiexed  to  or  used  and 
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onjoy<'(l  tomtit  her  with  otiiir  land  for  uhidi  a  rcrtifirato  of 
title  Hm-;  also  Ixcii  uraiitcd.  the  rctiistrar  sliall  make  a  incnio- 
raiidum  of  the  intcnst  crcatiiifi  such  cavcmiiit  or  incorporeal 
riiihl  upon  the  folio  of  the  rcijistcr  which  constitutes  the  existing 
(•(•■tificates  of  title  of  such  other  land  and  uiwn  the  duplieato 
thereof. 

50.  1;  a  tran.-lcr  i)urpuri-  to  Iraii.-fcr  the  transferor's 
interest  in  the  wiiole  or  part  of  the  land  mentioned  in  any 
certificate  of  title,  the  transferor  shall  deliver  up  the  dupli"- 
eate  certificate  of  title  of  the  lan<l  and  the  ri-}iistrar  shall  make 
a  memorandum  tliereon  and  upon  the  certificate  of  title  in 
the  register  cancelliiij!;  the  same,  either  wholly  or  partially, 
accordinR  as  the  tr.ni-fer  purports  to  transfer  the  whole  or 
part  only  of  the  iiiK  n  ~1  of  the  transferor  in  the  said  land. 
and  setting  forth  tln'  particulars  of  the  transfer. 

51.  Tlie  registrar,  upon  cancelling  any  certificate  of  title 
either  wholly  or  partiall\ ,  pursuant  to  anv  transfer,  shall  grant 
to  the  transferee  a  certificate  of  title  of  the  land  ineiilioned 
in  the  transfer  and  issue  to  the  transferee  ;i  duplicate  thereof: 
and  the  registrar  sh.all  retain  every  transfer  and  cancelled 
duplicate  certificate  of  title:  hut  in  t!ie  case  of  a  partially  can- 
celled certificate  of  title  the  registrar  shall  return  the  duplicate 
Id  the  transferor  after  the  memorandum  i)artially  cancelling 
the  same  has  i)een  made  thereon  and  upon  the  certificate  of 
tith'  in  the  register;  or  may  whenever  re(|uired  thereto  hy 
the  owner  of  an  unsold  portion  of  land  in  any  p.artially  caii- 
celled  certificate  of  title,  or  where  such  a  course  ajjpears  to 
the  registr.ar  more  expedient,  grant  to  such  owner  a  certificate 
of  title  for  such  jKirtion  of  which  he  is  the  owner,  ui)on  the 
delivery  of  the  partially  cancelled  duplicate  certificate  of  title 
to  the  registrar  to  l)e  cancelled  •.\u<\  retained. 

52.  In  every  mstrumeiii  transferring  l.md,  I'or  which  ;i 
certificate  of  title  has  heeii  gr;  iited.  suiiject  to  mortgage  or 
incumlirance,  there  shall  he  im])lie(|  the  following  covenant 
liy  the  transferee  hoth  \vith  the  transferor  and  the  mortgagee, 
that  is  to  say:  That  the  tran.-feree  will  pay  the  principal 
money,  interest,  annuity  or  rent  charge  secured  hy  tlie  mort- 
gage or  incumbrance,  after  the  rate  and  at  the  time  specified 
in  the  instnnnent  creating  the  same,  and  will  indemnify  .and 
keep  harmless  the  transferor  from  and  against  the  luincipal 
-lun  or  other  moneys  secured  by  such  instrument  and  from 
and  against    liie   ii.aiiiliry  in   respect   of  ativ  of  tiie  covenants 


theri'in  contained   or 
the  transferor. 


under   thi-   Act    implied,   on    the   part  of 
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53.  'I'lit'  ii'fjistijir  in.iy  i((|uiii'  the  uwiicr  of  any  land  witliiti 
!iis  ri'i^i.-lratiiin  di-liiit  df-irinic  to  liansf<'r  or  olluruiM'  deal 
\vit!i  the  .-anic  nnd<r  lln'  inovi-ions  of  this  Act  to  have  tlic  same 
>urvcy('tl  liy  an  Allnila  land  surveyor  and  to  furnish  to  Iho 
rogislrar  a  plan  of  sutli  survey  made  on  traeinn  linen  in  hiaek 
India  ink.  ha\iim  the  several  measurements  made  thereon,  and 
I'rep.ired  uitm  one  of  the  followinj;  seales: 

''«)  If  the  land  i)ropo-;ed  to  lie  transferre(l  or  dealt  with  is 
of  less  area  than  one  acre,  then  the  map  or  plan  shall 
li(>  on  a  scale  not  less  than  one  inch  to  two  chains; 
If  the  land  is  of  greater  area  than  one  acre,  hut  not 
exceedinjr  five  acres,  then  the  map  or  plan  .-hall  be  on 
a  scale  not  le.-s  than  one  inch  to  live  chains; 
If  the  land  is  of  preater  area  than  live  acres,  Imt  not 
cxceedinp;  eighty  acres,  then  the  map  or  |)lan  shall  ho 
on  a  scale  not  le>s  than  one  inch  to  t(  n  chains. 

(2)  The  pl.aii  shfdl  lie  si^ni  <1  l>y  the  owner  and  certified  by 
ihe  .Mberla  land  surveyor  who  made  the  surv;y  n^presented  by 
iuch  phm  in  form  ('('  in  the  schedule  to  this  Act,  and  the 
ilRnature  of  both  owner  and  surveyor  shall  oe  witnes,-ed  and 
.ittested  hi  the  manner  luMcinafter  provided  f(  "  the  atte.st.ation 
i^f  all  instruments. 

(3)  The  ])lan  shall  show  all  the  orisiinal  boundaries  of  the 
section,  settlement  lot  or  surveyed  p.-.rcel  of  land  of  which  the 
land  desired  to  be  dealt  with  is  a  part,  with  all  angular  and 
linear  mea.sureinentstliercofand  all  information  as  to  IheoriKinal 
monuments  found  on  thenrouiid  which, 'ire  neces.sary  toestai'lish 
the  true  jio^ition  of  such  boundaries;  provided,  however,  that  if, 
in  the  opinion  of  the  surveyor  to  the  land  titles  otTice,  it  is  not 
necessary  to  show  all  the  .said  original  boundaries  in  order  to 
clearly  determine  th(>  accurate  position  of  the  Land  desired  to 
bo  dealt  with,  it  shall  be  suflicient  to  show  only  such  information 
in  regard  to  said  boundaries  as  he  may  dctermi:.    .o  be  necessary. 

(4)  If  the  owner  neglects  or  refuses  to  comply  with  the 
requirements  aforesaid  the  registrar  shall  not  proceed  with  the 
registration  of  the  transler  or  other  instrumciil  until  the  require- 
ments are  complied  with. 

(•">)  Any  plan  which  has  l)een  prei).ired  in  accordance  with 
the  provisions  of  any  Act  of  the  Parliament  of  Canada  from  time 
to  time  known  as  The  Riiihrn)/  Art  or  of  anv  other  A<'t  of  the 
Parliament  of  Canada,  and  which  has  been  lodg(>d  or  filed  with 
'he  ro.ii-^trar  under  or  in  acrordanee  with  tin-  s.-iid  provisions, 
ihall  be  de.alt  with  and  recduizivl  liy  liim  \n  so  far  as  it  is  capable 
■>f  b(>ing  dealt  with  and  recognized,  as  if  it  had  been  prepared  and 
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th*is  °"'*'''''"''''  ""''''■■  ='"^^ '»  ■•'•^•tJr.laiice  with  the  provisions  of 

(0)  Any  nrnj)  or  plan  attest,.!  l,y  tlic  sifjnaturc  of  tlic 
>up,;nnrncJi.nt  j,M,„-ral  of  In.iian  atiairs  or  his  ,|,.putv  and 
"■■'.iu..i  l,>  a  Doniinion  lan.I  surveyor  to  h,-  a  tni..  cmV  of  a 
[.bn  of  survey  ,„!«,, I  or  lile.l  in  the  .leparlnient  of  In.lian 
:.na,rs  of  ands  ,lesenl-r,l  as  '•Indian  Land>-  in  the  Act  of  the 
larhanient  of  Canada  known  as  Tl,<  In^lmn  Ad,  shall  he  deilt 
with  and  reeo-iinzed  in  aeeordanee  with  the  provisions  of  this 
section  hy  the  n-«.strarof  the  land  r.-i.lration  diMriet  in  whieh 
he  s:„d  hmd>  .re  Mtuated  wh-n  the  .aid  map  or  plan  has  he,.n 
lodged  or  fil.'.l  with  hiin.  notwithstandinR  that  The  Itultnn  Id 
does  not  .■xpr,.ssiy  authoriz..  the  said  map  or  plan  to  ho' so 
lodged  or  hkd.     l!tll-12,  e.  4,  §  15  (12). 

53a.  All  railway  corporations  shall  deposit  with  the  registrar 
of  the  and  registration  district  within  which  such  lands  are 
Mtuatcd  i)lans  in  duplicate  of  the  land  re(,uired  for  their  ri-dit 
ot  way  an.l  station  uioun.ls.  or  for  any  other  railwav  purpose 
before  heuiK  granted  certificates  of  title  therefor,  and'  such  plan 
>liall  he  111  accordance  with  the  following  provisions: 

(«)  The  plan  ^hall  iu-  made  on  tracing  linen  in  hlack  In<iii 
ink  and  vemiilion  red,  an.]  I'ertifie.l  l,v  a  Dominion 
land  surveyor  in  the  form  HH  or  hv  an  Alherta  land 
Mi-veyor  in  the  form  CC.  in  the  schedule  to  this  Vet 
according  as  the  land  dealt  with  is  iJominion  or  jiat- 
•  ■nted  laiiil,  and  the  signature  of  such  survevor  shall  he 
duly  witnessed  and  attested  in  the  manner  provided  for 
the  attestation  of  instruments  to  he  regi-^tered  under 
this  Act; 

ih)  The  area  taken  from  cadi  (piarter  -.ction,  settlement 
lot,  or  parcel  of  land,  as  th(-  case  niav  he,  >hall  l)e  shown 
on  the  plan: 

(c)  The  orig,  ,,.,]  honndaries  of  sections,  setlleniriit  lots 
and  narcels  of  land,  together  with  the  inform.ation  as  to 
monu.  >ents  on  which  the  position  of  such  lines  was 
determined  by  the  surveyor  on  the  ground,  shall  Ije 
shown  on  the  plan;  and  a  .-uflicient  number  of  angular 
and  linear  measurements  todc-fine  the  limits  of  the  Laud 
taken  for  the  right  of  way  of  such  railwav  and  to  show 
their  connection  with  each  such  original  I'joundarv  shall 
also  he  shown; 

"/;  The  land  reenured  for  right  of  way  shall  he  defined  on 
the  ground  by  iron  posts  pl.iccd  on  the  .southerlv  or 

westerly  limit  thereof,  and  <i|rli  |„,.ts  AvaW  he  placc'd  at 


jT(l 


CAN  \|)l  \\    ImUIU.N' 


.>'i-l  1,M 
>:liil    limit 


fViTV  clKiiip'  ot  ilinMiioii  of  >:ii.l  liinil  ;iii<l  :it  the 
intersect  ion  of  said  limit  with  the  -oiitlierly  or  wolerly 
l)o>mii:irv  of  eaili  road  allowance  or,  wliere  there  is  no 
road  allowance,  of  each  section,  settlement  lot  or  other 
surv.yeil  parcel,  whenever  for  any  reason  it  is  not 
po^jl'le  to  I'lace  such  i)o-t>  on  the  southerly  or  westerly 
limit  of  a  ritjht  of  way  they  shall  lie  i)lai-ed  on  the 
northerly  or  easterly  limit  thereof,  and  the  |)lan  --ii.dl 
>how  the  location  «)f  these  posts  an<i.  in  the  case  ol 
thosi-  iilaced  on  section,  settlement  lot  or  other  land 
houiidaries.  the  di>taiice  measured  aloiiR  ^ucli  lioim- 
dary.  from  such  post>  to  the  neare>t  moimment  or  i)ost 
on  -uch  iMiimdary ; 


{€) 


When  the  location  of  the  railway  is  thronch  land 
which  has  heeti  sulxlivided  ami  of  which  a  plan  has 
been  registered  inider  section  124  of  this  Act.  the  rail- 
way plan  nni-t  show  distinctly,  a:-  to  all  allotraent> 
taken  in  wliole  or  in  part  for  the  rinht  of  way  or  .station 
trniunds  or  for  any  other  railway  purpose,  the  lines 
of  >iich  allot inents  according  to  such  registered  plan, 
and  a  suHicient  numlier  of  angular  ami  linear  measure- 
ments to  >how  the  location  and  cuniiection  of  tlie  i)art 
re<|nired  by  the  railwax  witii  the  extrrnal  iMiiiiidarit  -  of 
e;icll  allotment : 


(/)  The  plan  shall  >how  the  land  recinired  for  riiilit  of 
way.  st:ition  K''oimds.  or  other  railway  piuposes 
colored  re(l: 

(y)  Notwitli-tandintJ  anything  in  this  x^ction  the  refjistrar 
may  accept  lran>fei>  of  laml  for  riuht  of  way  and  station 
grounds  referriiifi;  to  any  l>lan  ])rep:ire(l  i>rior  to  the 
first  day  of  .lami.-iry.  I!til.  and  >igned  l>y  a  Dominion 
land  surveyor,  or  prei);ire(l  suii>e(|uent!y  to  the  said 
first  day  of  .laiiuary,  I'.Hl.  and  sinned  hy  an  Alherta 
land  surveyor,  tiled  in  hisotliceon  or  hefore  the  first  ilay 
of  March,  l!tl2.  i)ur>\iant  to  The  liaihrdijActofCnmKhi. 
or  The  Hailtriiii  Art.  heinfi  chapter  8  of  the  Statutes 
of  All)i'rta.  liH)7,  if  in  his  o))inion  tlie  lands  to  he 
tran>ferred  are  clearly  and  sufficiently  defined  and  the 
centre  line  i)r()i)erly  tied  into  the  land  lioundaries  of  the 
section  or  other  parcel  of  land,  ;i.nd  .'ill  information  anil 
measurements  necessary  to  locate  the  >-'u\  land>  upon 
the  ground  are  -liowii  ui)oii  the  <aid  \A:\u.  Added 
1(111-12.  c.  4,  ;j   1.')  ii:5). 
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LF.ASF..S. 
54  U  lira  Mi.y  Inn.l  for  wlm-h  „  ,vrti(i.Mt..  of  tidr  lr,<  ho.-n 
«rant,..l  .s  ,n,.n,|..,|  to  !..■  I,.,..s,..|  or  ,i..nn.  ,|  lor  .  .•  or  liu-s 
..r  for  a  frm  ol  ,„on.  ,l,...n  .hr....  y.-.-.r.  ,1...  own.  JhnllTj'Ato 
■'^  I'aM-  ...  tl,..  lorn.  K  in  .1...  Mi,.,!,,!,.  ,o  tl.is  A.t  ■  n  1  •  •  r  • 
such  ..,>,ru,n,.nt  >h:,l|.  .^  .l.xription  of  tlu-  la    |  in  "  ,|  ■  1    o 

Mk.I    me  Midi  utIuT  .Irsmpt.on  as  is  nc^ssarv  Jo  icimtifv 
>  "•  l''.;'*l:  a..,l ...  nKl.t  for  iIh-  I-s.,.,.  „,  p„n.i.as,.  tl.  •  hn.l     ,  •     n 

m.nt,  th(    l,..M,r  shall  1...  iM.un.l  to  .x.rut..  n  translVr  to  s,,,.), 
loss...  of  tl...  i.n.,1.  ,..n,|  ,o  p,.rforn.  all  n..,-..ssarv  at     hv 
;;:;,|;™'"''  "^'-  ""•  '""••'-  of  transferrin.  tl,..-'lan.l  to  tt 

f ':"'■'''"'  ^'!";'>"  "'^"  ""^"'1'  l-aM.of  nM,rt;;aK..,l  or  mnnu- 
'"■•'■'I  lan.l  sl.all  Im-  valid  an.l  l.in.linn  against  the  moi-l.  lo.. 
or  ■....nnl.ran,.,.,.  „nl..ss  tl,.  n.or.^a.'.  or  innunhnZ!^'has 
(onscnt..!  ,,  tl,..  leas,  pnor  to  tl„.  .,,„.,.  h.-in-  r..Lnst,.n..l  or 
>ul.s.(|,i.ritly  a.iopts  the  sain...  "j..  un.i,  or 

55.  Ill  .-very  sii(.|i  l.-a^...  nnl.vs 
th(.r(.iti.  thi-r.  shall  l><.  iniplid  ih. 
l(.ss(.(.,  that  is  to  say: 

(«)  Tl.iit  he  will  i,ay  tl„.  nut  th.nl.v  r..s..rv..l  at  tl,.. 
times  tlH.rcin  ni.ntioM<..l,  an.l  all"  rates  and  taxes 
whieh  may  he  payal.l..  in  ns,,,,!  of  tl...  d,.mis,.d  land 
diint.f!;  th..  ..oiitiniian<.e  of  the  lejis.: 

(/>)  That  1...  ;yill  at  all  lim..s  .Inrin-  tl...  eoMtimian...  of 
the  leas,  keep  and  at  the  t..rmination  th.'ri.of  vi.1,1 
up  the  d.mis,.d  lan.l  in  j-ood  and  I.nantai.l.  r..p.,ir 
ae.id.nfs  an.l  daiiiaf;..  to  l.uil-linfrs  tv„„i  hr,.  -lori.i 
ail.  t<.mp..st  or  oth.^r  ..asualtv  an.l  ivaM.nal.l,.  w.-ar 
;ind  tear  (.xcei)t...l. 

56.  Ill  .M  ly  -,li'l,   Ira-.. 

tli.ri.in  fh.r.  sl.iill  also  h.. 

lessor,  that  is  to  say: 

[(I)  That  he  m.-iy.  ii\ 
til.  ti.mised  lands 

an.l  may  s.rvi.  upon  th.  h'ssc...  or  l(.av(.  at  his  la>l 
or  usual   pla..  of  alio.l..,  or  upon  th.  d<.misor|   hind 
a  not....  Ill  wriliii^r  ^f  any  d..f....t.  r(..iuiriim  him  within 
a  r(.asoMal.l.  i,ii„.,  to  he  therein  mentioii,..l,  to  r.|)air 
the  sam...  n,  -,,  tar  as  tl,..  tenant  is  hound  i.)  ,1,.  so- 


1  eontrary  int..ntioi.  ap|).ars 
lollowii.y;  ..)venal.Is  hv  th.. 


unl(.ss  ,.i  ditlVr.nt  iiit.ntiun  appear.- 
iinplie.l  the  following  powers  in  the 

liims.lt   or   his  .■,ii.'iits.  .■liter  upon 
;in.l  vi..w  the  stati.  of  r(.i)air  thi.reof. 
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(6)  Tluit  ill  r:i-<'  tlic  n-nt  or  .•my  part  tlicrt  of  is  in  arrcar 
for  till  >\>:ivr  of  two  r.ili'iidar  moiitlis,  or  in  case  default 
is  ni.i'li'  ill  till'  fiiltilnii  nt  of  any  covi'iiaiit,  ,\lictlicr 
fxpn --"!  or  inipiicd  in  >mc1i  lease,  on  tlie  |)art  of 
tlie  le—re,  ;in<l  i>  colli  iiiiieil  for  t lie  >]iace  of  two  calendar 
month-,  or  in  case  the  n  |iair-.  rciiiiired  hy  such  notice, 
as  ;if( lie-aid,  are  not  completed  within  tlie  time  therein 
s|MMiJied,  the  lessor  may  enter  npon  and  taki'  iiossession 
of  the  demised  land. 

57.  In  any  -iich  case  the  re(ji-trar,  npon  proof  to  his  satis- 
faction of  awful  re-entry  and  recovery  of  |)o<session  liy  a 
le->or,  or  his  tran<feree  iiy  a  le;^al  proceedinjl,  shall  make  iv 
inenioraiidiini  of  the  >ame  upon  the  certificate  of  title  and 
ujKin  the  duplicate  thereof  when  presenteil  to  him  I'or  that 
purpose,  and  the  e-tate  of  the  le-see  in  sui'li  laml  -hall  therc- 
u])on  determine,  hut  without  releasiuR  the  lessee  from  his 
iialiilily  in  respect  of  the  hreacli  of  any  covenant  in  the  lease, 
exi)resscd  or  imjilied,  ami  the  registrar  shall  cancel  tiie  lease 
if  delivered  up  to  him  for  that  purpose. 

58.  Whenever  in  any  lease  made  under  this  Act  tho  forms 
of  words  in  column  one  of  the  form  L  in  the  scheduk'  to  this 
Act,  and  (listin;;uislied  hy  any  number  therein,  are  u.sed  the 
lease  sli.iil  he  t.'ki'  'o  have  ♦he  same  effect  and  he  co'v-rued 
as  if  there  had  hee.i  in.serted  therein  the  form  of  wo  ■■'«ii- 
taincd  in  column  two  of  the  said  form  and  distinguished  hy 
tho  same  numher;  and  every  such  form  shall  \>v  deemed  a 
covenant  hy  the  covenantor  with  the  covenantee  ami  liis  trans- 
ferees, hitKliny;  the  former  and  hi-  heirs,  executors,  adminis- 
trators and  tnni-ferees;  hut  it  .-hall  not  lie  nece.--ary  in  any 
such  lea.-^e  to  insert  any  such  numher;  and  there  may  he  intro- 
duced into  or  annexed  to  any  of  the  forms  in  the  first  column 
any  expres.sed  exce))tions  from  the  .same,  or  expressed  quali- 
fications thereof  ros()ectiveIy,  and  the  like  exceptions  or  quali- 
fications sh;ill  he  taken  to  he  made  from  or  in  corresi)ondin(i 
forms  in  the  second  coluinn. 

59.  Whi  never  any  lea-e  or  demise  which  is  required  to  lie 
registered  hy  this  Act  is  int<'iidc(i  to  he  surrendered  .and  tlie 
surrender  thereof  is  etTectcd  otherwise  than  tliroujih  the  ojiera- 
lion  of  a  surrender  in  law,  upon  the  t)roducMon  of  the  surrender 
in  the  form  M  in  the  schedule  to  this  .\ct  to  the  registrar  he 
-li.all  make  :i  niemoninduni  of  (he  surrender  uj)on  the  certificate 
of  title  in  the  register  and  upon  the  duiilicate  certificate;  and 
when  the  memorandum  has  heen  .-o  made  the  estate  or  interest 
of  the  lessee  in  tlie  land  -hall  \e-t  in  the  lessor  or  in  the  person 
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III  uhuiii,  ii.iMii;;  nfiiinl  to  inlcrvciiiiiy;  (•irciiiii-t:iiii'<'s,  if  any. 
llic  land  would  liavc  voted  if  the  Ica-r  had  never  hull  exccutt'd: 
I'ro\ided  tiiat  no  lease  ,>iiilpject  to  niortiiajre  or  inniiiiliraiice 
-hall  he  .-nrreiidt  n d  nithoii'  the  roii«eiil  nf  the  niortnanee 
or  inetiinhratieee. 


MouniAi.i,,-^  AM)  i.N(  r.\iiiiiA.\(.i;>. 

GO.  Whenever  any  land  for  wiiich  a  cerlificatc  of  title  ha- 
lit'cn  KHinted  is  intended  to  lie  di.irpd  or  made  .seeuritv  in 
favor  of  any  inortganee,  the  niort^'a^or  sj,;,!]  execute  ;i  niort- 
K'iii>-  ill  form  N  in  the  schedule  to  this  .\ct.  or  to  the  like  ,-tVect : 
and  whenever  .any  sueii  land  is  intended  to  he  cliarKcd  with 
or  made  security  for  the  payment  of  an  annuity,  rent  charge 
or  sum  of  money,  in  favor  of  any  incumhrancee.  the  incum- 
hnmcer  shall  execute  an  ineumhr.inci'  in  the  form  ()  in  the 
schedule  to  this  Act,  or  to  tlie  like  effect :  and  every  such  in>tru- 
in(  nt  shall  contain  an  accurate  statement  of  the  estate  or 
inti  n-t  intended  to  he  inortjiaued  or  incumhered,  and  .shall, 
lor  discriiition  of  the  land  intended  to  he  dealt  with,  refer 
to  the  certificate  of  title  on  which  the  estate  or  interest  is  hold 
or  -hall  give  such  other  description  as  is  necr-ssary  to  identify 
•he  land;  and  a  memorandum  of  the  mortR.-iKe  or  inciimhrance 
shall  he  made  upon  the  certificate  of  title  in  the  refrister  and 
upon    the   diiplic'ile    certiiicate.     .As   amendnl    l'.t|i-rj     c      I 

(L*)  i'lovidi'd  thai  there  may  lu'  lileil  in  the  ofhce  of  the 
re}iistrar  any  iiiortirajie  or  other  incumhrance  created  hy  any 
|)ii>on  rifrhtfuily  in  possession  of  land  prior  to  the  is.suo  of 
the  tirant  from  the  Crown  or  [trior  to  the  issue  of  the  trans- 
fer from  the  Hudson's  May  ( "omitany  or  from  any  compan>- 
entitli'd  to  a  fjrant  of  such  lands  from  the  Crown  or  to  which 
letters  jtatent  from  the  Crown  for  such  morifraned  land-  have 
already  issued,  if  there  is  produced  to  and  left  with  the  rcfil.-- 
trar  with  the  mortnane  an  ;dfidavit  m.aile  liy  the  mortpinor 
in  the  form  1'  in  the  schedule  to  this  Act,  and  also  in  the  ca.se 
of  Lands  mortfiajjed  prior  to  the  issue  or  tran>l'er  from  the 
liudsonV  Hay  Company  or  other  company  as  aforesaid  a 
certificate  from  the  land  commissioner  or  other  proper  ofTicer 
of  the  company  that  the  purchase  price  of  such  mortfiaRcd 
lands  has  heen  paid  and  that  the  mort^aKor  is  entitled  to  a 
transfer  in  fee  simi)Ie  therefor  frf>:i  such  company;  and  the 
rcRistrar  shall,  on  reni>~teriii-i  the  u.  nt  of  laiui-  .-o  niortsaged, 
enter  in  the  rejiister  aiifl  intlorse  upon  the  (lui)licate  certiiicate 
of  title  hefore  i-suinji;  it  a  memorandum  of  the  mortgage  or 
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iiiciimln-jiiicr:  hikI  uIkii  ><)  ciitmil  tlic  iii(»rtjt;i}ic  or  incum- 
l)r;iMcc  -hal!  I(c  .-is  valid  as  if  made  siil)s('(|iicrit  to  the  i^suc 
of  tlic  niaiil  or  to  tli..  issii.-  of  the  transfer  from  the  Hudson's 
Hay  ( 'oinpaiiy  or  from  any  company  nititlcd  to  a  firant  of  such 
lands  from  the  ( "rown  or  to  whicli  Nttcrs  patent  from  the  Crown 
tor  sucli* lands  may  have  issued,  as  the  case  niav  lie;  an<i  if 
mor<'  than  one  mortKafie  or  iiicinniirance  are  (ili'd  they  s||;,l] 
lie  registered  in  the  order  of  linie  in  which  ihev  have  lieen 
filed  in  the  said  odice. 

r.i)  I'rovi.led.  houev<'r.  tiiat  nothiiiji  in  this  Act  contained 
shall  entitle  a  settler,  who  has  entered  for  a  homestead  or 
hoineMead  and  pre-emi)tion  under  the  i)roviMons  contain.d 
in  n„  Ihwinui,,,  l.,i,„Ls  Art.  to  mortfiaj-v  the  lan<I  entered  for 
I'y  hun  a-  a  homesteail  or  i)re-<iiiptiun  prior  to  issue  of  a  patent 
to  hmi  ther.'lor:  it  heinjj  hereby  .leclar.'d  that  notwithstandin.^ 
anythuifr  cont.amed  in  this  Act  >uch  mortfiauc  is  in  the  nature 
nt  an  .a-sijriiment  or  tr.insfer  whi.^h  is  Mrohii.iied  l.y  the"  -dd 
Aci.      .\s  .iinended   lIKIil.  c.  4.  ij   1 1    i  1  i. 

61.  A  inoriK.Mfre  or  inciunhrance  under  this  Act  shall  hive 
etlect  as  security  hut  shall  not  oi.er.nie  ,as  ;,  transfer  (.f  'the 
land  thereliv  ch.arfied. 

62.  IVoceedin-i^  to  enforce  |)ayment  of  monevs  s(cured  hv 
niorly.-me  or  mcumliraiice.  or  to  enforce  the  ohscTv.-mce  of  th'e 
covenants,  aureemem^,  .-tipulations  or  conditions  eontaine<l  in 
any  mortKaue  <.r  incumlirance.  or  for  the  sale  of  the  lands 
niortiraKcd  or  incumi.ere.l.  or  to  foreclose  the  estate,  interest 
;>r  cl.iim  of  any  person  in  or  upon  the  land  mort|i.-iKed  or 
uicumhered.  ;is  also  pnxvedinKs  to  redeem  or  disch.irKe  anv 
land  Irom  any  such  niortK.a-re  or  incuml.raiice.  shall  he  iiad 
and  taken  ni  the  Supreme  Court  (-1  the  Xorthwesi  Territories 
or  any  court  hereafter  coiiMiluted  exercisino-  within  the  prov- 
nice  •.le.iunsdictiou.  ixnv.^rs  and  authoritv  at  the  date  of  the 
passin|r  oi  th,.  Act  e.vercised  therein  l.y  tlie  Supreme  Court  of 
the  NorthwcM  '{-.■rritorio  under  the  practhv  .and  procedure 
of  tlie  >,iid  court. 

63.  Ipon  the  prodiiciioii  of  .any  !nortjja>ie  or  incnrnhniiuv 
liaving  uidorsed  ther.on  or  atl.ichoj  iheri't..  a  receipt  or 
acknowledgment  in  the  form  1  in  ihe-cheduh'  to  this  \ct 
signed  l.y  the  mortnaiire  .,r  iuciimhrancee.  or  where  it  is 
.state<l  m  the  morlji.i-re  or  iiicumhrance  that  the  monev  has 
heen  advanced  on  joi-ii   account   l.v  the  surviving  mort'Lra"-<M> 

or  incuml.ranc and  prove,!  hv  the  afli.lavit  of  an  att-thiR- 

wiih.».  discharRHiK  the  uhoie  or  any  part  of  the  ian.l  com- 
priseil  in  >ucli  nisinmient  from  the  whole  or  anv  p.art  of  the 
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piiiiciivil  Slim  or  niiiiuity  Mciiicd  tlicicliy.  or  u|»)ii  pwuA  hciiig 
m;i(lf  to  the  >.itisf;irtioii  of  a  judiic  of  the  paynici'it  of  all  or 
part  ol  the  moneys  due  on  any  nioitjtajjc  or  incuniln-anco, 
•and  the  i)rodiiction  to  tlic  rcjiistrar  of  a  (■crtificatc  signed  hy 
liic  jiidjr,.  to  tliat  ct'fcft,  or  upon  the  iiroduction  of  a  rcccip't 
or  acknowledjiniint  in  tlic  said  form  1.  aicompani  d  liy 
rvidcnce  satisfactory  to  tlie  rcfii-trar  of  the  loss  or  dc.-truction  (if 
the  niorl}iay;«'  or  iiicunitirancc  tiic  rtfjistrar  shall  thereupon 
make  an  entry  on  the  certificate  of  title  notiiifr  that  such 
mortjiafje  or  incumi>rance  is  discharged.  \vi<ollv  or  i)artially.  or 
that  i)art  of  the  land  is  discharficd,  as  aforesaid,  as  the'case 
re<|uires:  and  upon  such  entry  being  so  made  the  land  or  the 
estate  or  interest  in  the  land  or  the  i)orti(jn  of  the  land  mentioned 
or  referred  to  in  such  indorsement  as  aforesaid  sliall  cease  to  he 
-iihject  to  or  iiahie  for  such  i)rincipa!  sum  or  annuity,  or,  a-  the 
case  m.ay  lie,  for  the  jiart  thereof  mentioned  in  such  entry  ;is 
di~cjiargi'd.     A-  amended  IDI  I-IJ.  e.  4.  §  l.")  (if)). 

64.  Tpon  prc'jf  of  the  death  of  the  annuitaiu,  or  of  the 
occia-rence  of  the  event  or  circumstance  upon  whicli  in  jiccord- 
ance  with  the  provisions  of  any  incumiir.ince  the  amuiitv 
or  sum  of  money  iherehy  secured  ceases  to  lie  j)ayaliU'.  and 
ujioii  proof  that  all  arrears  of  the  said  jinnuity  and  interest 
or  money  have  lieen  i)aid.  satisfied,  or  discharged,  the  registrar 
-hall,  upon  the  order  of  a  judge,  make  a  memorandum  upon 
the  certificate  of  title  in  the  register  that  such  annuity  or  sum 
of  money  is  -.atisfi(>d  and  diseharged  and  shall  caiicel  such 
instrument,  and  r.pon  such  memorandum  being  made  the 
land  shall  cease  to  be  suiiject  to  or  liable  for  such  aimuity 
or  sum  of  money,  and  tiie  registrar  sh.all  in  any  or  either  such 
case  as  aforesaid  indorse  on  the  duplicate  certificate  of  title 
.■I  similar  memorandum  whenever  such  duplicate  certilicat.' 
of  title  is  ])resented  t(j  him  for  that  piu-iKi-e, 

65.  If  .any  mortgagor  becomes  entitled  to  i)ay  off  the  morl- 
«age  money,  and  the  registered  mortgagee  is  .absent  from 
the  province  and  tli<  re  is  no  iierson  au:!iorized  by  registered 
power  of  attorney  to  give  a  recei])t  to  the  mortgagor  for  tiie 
mortgage  mone\  after  the  d.ite  .ippointed  for  the  redemi)tion 
of  any  mortgage  the  judge  on  applii;ition  to  him  and  proof 
of  the  facts  ail  1  of  the  amount  due  for  prineijial  ;inil  interest 
ujion  the  i.iortg;ige  may  direct  the  paynieiii  into  a  chartere<l 
bank  h.iving  ,i  branch  or  agency  in  the  district,  or  if  not  in 
the  di-trict  in  the  province,  of  the  mortgage  money,  with 
,all  arrears  of  interest  then  due  thereon,  to  tlie  cretlit  of  the 
mortgagee  or  other  person  entitled  thereto;  and  thereupon  the 
uitere-t  upon  the  lucirttcatie  -hall  cea-e  to  rim  or  .accrue. 
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(2)  Tlu"  rcKi>tnir  -liall  upon  prcMiitatiuii  uf  llic  jlulK(•'^ 
order  and  of  the  receipt  of  I  lie  manager  or  a^eiit  of  tlie  hank 
for  tlie  amoiiiil  of  the  saiit  niorljja.ne  money  and  interest  mai<e 
a  meniorandiiiM  upon  tlie  lerlificate  of  title  in  the  register 
discharjiing  such  niortu:a)ie.  staling  the  day,  hour  and  minute 
on  wliich  .-uch  nu  iiioraiiduni  is  made. 

(3)  Such  nicmoranduin  ^liall  lie  a  valid  discharge  of  the 
mor:f{afie. 

(1)  The  registrar  shall,  when  such  order  and  receij)t  are 
presented  to  him,  send  a  notic(>  of  the  fact  to  the  mortgagee 
by  letter  addressed  l)y  mail  to  his  last  known  place  of  al)ode. 

('))  The  registrar  siiall  indorse  on  the  duplicate  certificate  of 
title  and  also  on  the  mortgage  whenever  those  instruments 
are  produced  to  him  th(>  sever;d  particulars  to  he  indorsed 
upon  each  of  such  instruments  respectively. 

(6)  After  payment  a-  aforesaid  of  any  mortgage  money  antl 
interest  the  mortgagee  entitled  thereto  shall  not  recover  any 
further  -um  in  respect  of  such  mortgage  than  the  amount  t^o 
paid. 

66.  .Mortgages,  incunihrances  and  leases  of  land  for  which 
a  certificate  of  title  has  heen  granted  may  he  transferred  hy  a 
transfer  (executed  in  the  form  (^  in  the  "schedule  to  this  Act. 
and  the  transfer  shall  he  registered  in  the  same  manner  as 
mortgages,  incunihrances  and  leases  are  registered;  and 
transferees  shall  have  priority  aci-ording  to  the  time  of 
registration. 

(2)  Any  ii;nrt};.igee  may  !iaii-ler  a  part  of  the  sum  secured 
hy  the  mortgage  hy  a  transfer  executed' in  the  form  K  iu  the 
.schedule  to  tliis  Act,  and  the  part  so  transferred  shall  con- 
tinue to  he  secured  hy  the  mortgage  and  may  l)e  given  priority 
over  iho  remaining  part  or  m.-iy  he  deferred  or  mav  continue 
to  rank  equally  with  it  under  the  security  of  the  original  mort- 
gage, as  stated  in  the  tninsl'er:  and  the  registrar  shall  enter 
on  the  certificate  of  title  a  mcmonandum  of  the  amount  of 
the  mortgage  so  tr.itr-fernd  the  name  of  the  transferee,  and 
how  tlH>  sum  so  tran-fern-d  i^  to  rank,  and  shall  notify  the 
mortgagor  of  the  facts. 

67.  I'pon  the  regi>iration  of  a  traiisl.r  oi  anv  mortgage, 
incumhrance  or  lease,  the  e-tate  or  interest  of  the  transferor, 
as  set  forth  in  such  instrument,  with  all  ihe  rights,  powers 
and  privileges  tlieri'to  lulongiiig  or  appert.iining,  shall  pa.ss 
to  the  traii-^ieree,  an<i  sucii  traiivieree  shall  thereupon  heconie 
suhject  to  and  liahle  for  all  and  every  the  -aiiie  reciuirements 


S-|\TiTi.;s_ALHERTA  577 

'"■'"'■"■"> ''.'--»."  «;;"fr4  x/^:.;;:;' 

l"iil'liiii:-..rim,„„,v,„..,M'  1.' "f  rciKur  „|  tl»- 

.1,1,  A,.,  .,„i  ,ii.,in„„is,„„, ,,; '™  ■„  „ :    ,:i  ■?";;," 

")iiMru(.i  a.  It  fl„  ,(.  had   l.c.ii  iii>,,t(H    tlicrcin  tho  forn.  n( 

w-.n  s  .on.aHu  ,1  u.  .oIunHU  wo  or  ,lu.  sai.i  fc.rm  nn    d  '  inS 
■N    tl...  ...m,.  „m„l>,.r:    .,,,1  ..v.ry  su,'!,  form  >l,all  1,    d    ,    ■ 

a  .ounant   l,v  ,  „•  .ovnantor  with  the-  .ovnantc  •  .,1 

transfc;n.,.s,    hi.uhr.g    th,-    form.r    and    his    heirs     .-x  I  "uto  s 

:;;l'nnu.tralors  and  transf,.,.,...;    l.„t  it  .hall  not  1  e    u'n"  '  v 

■^u     s„.h  mor-sas,.  to  insert  any  su.h  nunilxT;    and  tluS 

a     iH.  „,trodu,<.d  nito  or  anm>x,.,l  to  any  of  th.  forms  in  t). 

rst  .olunn,  any  ..xprrssod  .xcrptions  fn.n,  tlu>  same  or     x- 

m-.sM,l  fiuahhrations  tlu-rcof  r..sp,.,.tiv,.lv.  and  th.  lik  .  ,  xv  .n 

|ons  or  <,uai,„.a,ions  shall  h.  ,akon  t.i  1..-  mad-      om  or     i 

th.-  .■orn.spon.hns  forms  i„  the  s.rond  column. 

71.   I„  ...vrv  ,,,„,  „h,.r,.  hind  J.  s„l,j,.,.t  to  a  mortea<ro  or 
""-^"u,.  .-,.„,,    l,y  ,h..  own.r.  tho  dupli.-at..  cortih  7^-  o 

i        ..T  ■  ."t  ••'"  I';''•^«"^'•"'^'•<.st(.,|  in  th.  lan.l  m-nlionod 

•h'.ru  >       fo  n.  (  ;     1'""''  ''■•■'^"  <;'•  i'"'>'"''"-a.Kv  a  ...rtih.ato  of 
.harp   ni  to,m  ( ,( .  hnrto;  and  hrfor..  ariv  in-tnin.r.:t  .I.alin- 
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with  or  (liscliiirfiinii  the  sai.i  inort«a«v  or  incuiiihraticc;  is 
rcKistcml,  ixopi  in  thi'  cas..  provid.'d  for  l)y  section  Oo  of 
this  Act.  said  crtiiicaU'  of  rhargc  shall  he  delivered  up  to  the 
registrar  to  l)e  cancelled: 

Provided  however,  that  tin-  registrar  may  dispetiso  witli 
such  production  upon  satisfactory  evidence  bein«  i)ioducec 
of  the  lo-s  or  destruction  of  any  such  certificate.  As  amended 
1(111-12.  <■.  4.  $  1.')  (10). 

rOWEHS   OF   ATTOUNEY. 

72.  Thr  owner  of  anv  land  may  authorize  and  appoint  any 
pcrMju  to  act  for  him  or  on  his  l.chalf  with  r.'spect  to  the  tran-fer 
or  other  dealing  with  sucli  land  (;r  witli  any  part  thereof,  m 
aecordi.nce   with   the   provisions  of   this   Act.   by  exe.Miting  a 
power  of  attornev  i'-.  the   lorm  T  in  the  schedule  to  this  Act 
or  as  near  thereto  as  circumstances  permit,  or  in  any  torm 
lieretofore  in  use  lor  the  like  purpose  in  which  the  land  is  not 
spccihcallv   mentioned   and   descrihed   hut    is   mentioned   an(l 
referred  to  in  general  t.Tms,  any  of  which  lorms  of  jjower  of 
attorney  the  registrar  sliall  register,  and  if  the  land  ivlerred 
to  in  ailv  form  of  power  of  attorney  is  si)eeilically  and  i)roperly 
(lescribed.  the  registrar  shall  make  a  memorandum  upon  tlie 
eertiiicate  of   title   and   upon   the  duplicate  certificate  of   the 
|)articulars  therein  contained  and  of  the  time  of  its  registration, 
;ind  until  su<h  jwwer  of  attorney  in  which  the  land  referred 
to  is  sosiieeiticallv  described  is  revoked  in  the  manner  providi-d 
by  the  next  following  section,  the  right  of  the  owner  to  traiisler 
or  H)  otherwise  deal  with  the  land  shall  be  susinnded: 

I'lovided  that  the  execution  or  registration  of  a  gem-ral 
power  of  attorney  shall  not  in  any  way  affect  the  right  ot  the 
owner  to  tran-fer  or  otherwise  deal  with  his  land. 

73.  A'lv  -uch  power  of  attorney  may  be  revoked  by  a  revo- 
cation in  the  form  L"  in  the  scheduh'  to  this  Act;  and  the 
registrar  shall  not  give  elTcct  to  any  transfer  or  other  instru- 
ment signed  pursuant  to  such  power  of  .■iltoniey  after  the 
regi-tr,!tion  of  a  revocation  of  such  jiower. 

74.  Wherever  the  owner  of  any  land  for  which  a  certificate 
of  title  has  lieen  granted  di(>s  such  haul  shall  >ubjecl  to  the  provi- 
sions of  this  .\et  ve-t  in  the  personal  repn^seiitative  of  the 
deceased  owner. 

(2)  Such  perMjiial  repn  Mutative  slmll  before  dealing  with 
sui-li  land  mnke  !ipi)lic;i!i()n  in  writinu  iexeci;ted  bv  himself  or 
his  solicitor)  to  the  registrar  to  be  n  gistered  as  owner  and  shall 
produce  to  ami  le.-ive  with  the  registrar  the  duplicate  certificate 
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of  till,,  for  tlu-  lands  in  r.^sp.M.t  of  which  th."  application  i^  m-ul,. 
amlprobato  of  the  will  of  th..  .J.-cras,.,!  oun,.     o    !■  ,,t.  of 

'  "'  ""  <  ocoasod  ma.li'  in  notarial  or  autlun  iV  form 
Hm';;"  nv  o?  "^V;?"'"'"  "'  ^-!"*''^'"''  *''^'  -iKinalS  wlnc^H 
proluto,  letters  of  adinnnstration  or  order,  as  tho  ea^r  miv  be' 
for  the  purpose  of  this  Act  the  probate  of  a  will  gr  ,t  .(H  v  he 
proper  eourt  of  any  pn.vinee  of  the  I)omi,uon  of  I  ada  or 
of  the  n.ted  KnifTdon.  of  ( ireat  Britain  and  Irela  d  or  -m 
.■x.mpl.heat.on  thereof    shall    be  suffieiont,  if   tl        am'e  shaH 

ot  AllxTta  havnig  jurisdiction  in  such  niatt.T-. 

(••3)  The    rejiistrar    shall    thereupon    enter   upon    the    isaid 
J  .hcate  of  t„lc  and  upon  the  duplicate  thereo'f  a  memoSa 
le  apphe:.t,o;,  lor  transmission,  the  date  of  the  prol" 

t  H-  date  and  hour  of  the  production  to  him  of  the  same  an, 
su,.h  oth.T  j,art.,Mila.s  as  h,-  may  d,.,.m  necssarv  an.J  .hall  To 
Ms  h.  nd  ,n1h"^  registration  by  the  usual  m,.moran,ium  u,;;  e^ 
notarial  will        '"      '  '  ^"^"'''  "'  ■■''''"i"i~"-^"ion,  ohI.t  .„■ 

(4)  Upon  such  memorandum  beiuf;  ni;!.!,.  the  executor  ,)r 
adnnrnstrator,  as  the  case  may  be,  shall  Ur  ,|..,.m..d  to  be  fh 
N  .1  of  th,.  land  and  the  registrar  shall  cancel  the  said  certificate 
of  tit  ,.  m  the  name  ot  the  ,l,.c,"as,.,l  owner,  .an.l  grant  to  tl„. 
executor  or  administrator  afoirsaid,  as  such,  a  lunv  .rrtihcate  of 
title  ajid  issue  to  him  a  duplicat,'  certificate. 

(a)  Th,-  title  of  tlu'  executor  or  a,lmini<trator  to  the  l.mds 
shall  relate  ba.'k  and  take  effect  from  tl,,.  ,lal,'  of  the  d.>ath  ,)f 
the  ueeeased  owner. 

.rr    nJ^i    Y    '!'.''    '''f '^'^"'^ V    "^    ^'^''^    ^^^    '''"■     1^".,1     has     not    beCD 

grantee    to  the  drHT.ased  own.T  the  i),T>onal   representatives 
before    ..Miig  ••ntitl,,!  to  be  n-gisten-d  un.ler  this  s,-ction  shall 
bring  the  lan,l  und.r  this  Act  in  llie  ordinarv  wav      IMlI-l'^ 
('.  4,  !}  1.)  (17). 

75.  W  hciu'v,-r  any  mortgaix,'.  incumbraii.c  or  1,'ase  atTeeting 
lan.l  for  which  a  certificate  of  title  has  been  granted  is  tran- 
mitted  m  consequence  of  the  will  or  intestacy  of  the  owner 
thereof,  the  probate  of  the  will  of  th,-  d,.vas-.:l  ow.ht,  or  h-tK-rs 
ot  ac.ministration,  or  the  onler  of  the  court  authorizing  a 
pei-on  as  afore^ai,!  to  administer  the  estate  uf  the  deceased 
oun.a;  or  a  not;irial  copy  of  the  will  of  th,.  ,l,.cease,i  made  in  a 
notarial  or   authentic   form,  execut,.,!  within  the  Province  of 
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()u..<)..'  th.'  oriniual  of  whirl,  is  lil.-.i  in  any  imtaiiul  uffi.r.  .»r 
m  oUi.r  'opv  of  tl..-  sai.l  prol-atc.  U-ttors  of  adin.n.s  ration, 
r  ord-  as  il...  .a-.,  may  h...  accon.pani...!  l.y  an  app  ication 
in  «Titin«  from  tl...  .N.rulor  or  a.ln.in.strator,  or  such  o  hor 
person  as  afon-sai.l.  .iain.inn  to  l-  npston-l  as  owner  m  rcsp  rt 
of  such  estate  or  interest,  shall  he  iToduccd  to  and  left  w,th  the 
n>cistrar.  who  hall  thereupon  make  a  mem..rai.d.:m  upon 
the  certificate'  of  title  and  upon  the  duplicate  th.ereot  ot  the 
date  of  the  will  ami  of  the  piol.af.  er  of  the  letters  of  adminis- 
tration, or  order  of  the  c..urt  as  aforesaid  the  da  o.  hour  an.l 
minute  of  the  production  of  the  same  to  him,  with  -'»';';>;''y 
particulars  a.-*  he  <lcems  necessarv.  As  amended  IMl-l.. 
c.  4.  §  15  (.18). 

(•')  Upon  such  memorandum  heinp;  made,  the  executor  or 
administrator,  or  such  other  per>on,  as  the  case  may  he,  shall 
he  deemed  to  he  the  owner  of  the  mortgage,  incumhranc-  or 
lease;  and  the  registrar  shal.  note  the  fact  of  the  registration 
hy  nMinorandum  under  his  hand  <m  the  letters  of  admini- 
tration,  [irohate  or  oider  as  atore>aid. 

76  Vny  peivoii  registered  in  i)lac<'  of  a  deceased  owner 
shall  hold  the  land  in  respect  of  whi.'li  he  is  registered  upon 
the  trusts  and  for  the  purposes  to  which  the  same  is  applicable 
hy  this  Act  or  hv  l;iw,  and  suhject  to  any  tru.sts  and  ('quitics 
upon  whicn  the"d<'cease<l  owner  h.-ld  the  same;  hut  for  the 
purpose  of  anv  registered  dealings  with  such  land  he  shall 
he  deemed  to  hv  the  ah-o!ute  an.l  heueficial  owner  thereof. 

(21  Anv  person  hitieficially  interest<d  in  any  sucli  land 
may  applvto  a  court  or  judge  having  jurisdiction  to  have 
the  same  taken  out  of  the  hands  of  the  trustee  having  <'harg(; 
hv  law  of  such  land  and  transferred  to  some  otluT  pi  rson  or 
person-^:  :'nd  the  court  or  judge,  upon  reasonahle  cause  heing 
shown,  shall  name  xmv  siiitahle  jxrson  or  persons  as  owner 
of  the  land:  and  upon  the  per-on  or  jxTsons  so  named  acceptm-j; 
the  ownersliip  and  giving  approved  security  for  the  due  fullil- 
ment  of  the  trusts,  the  court  or  a  judge  may  order  the  registrar 
to  cancel  the  certificate  of  titli-  to  the  trustee,  and  to  grant  a 
new  certificate  of  title  to  the  person  or  persons  so  named, 

(3)  The  ri'gistrar.  uixin  the  proiluction  of  the  order,  shall 
cancel  the  certifiiate  of  title  to  the  trustee  after  making  then  on 
and  ujion  the  dui)licate  thereof  a  memorandum  of  the  appoint- 
"ini-iil  1  V  order  of  the  eonrt  or  judgf  of  s-ich  per-on  or  persons 
as  owners,  ami  shall  g'aiit  a  new  certidcate  of  title  to  .such  new 
trustee  and  issue  to  him  a  dui)licate  certificate  of  title. 
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.very  ,o  Imn  .,1  any  ...-...-ulion  or  oHht  writ  affl.  •»',„' 
f     copy  o   M..h  unt  lus  not  alrcaWy  I.,.,  .IHi  ■       Ur  ,    mi 
n  .t    .,1  to  tl...  n-K,strar,  shall,,,:,  pavnvnt  to  Imn  of  fi    v  .i    ts 
I'v  tl,,.  ox.rut.on  .•n..litor  nani...l  tl.cvin,  pn,    ,  ,  1  t h.t  .    , 
jvnt  ,s  ,n  for,-;,  fortlnvith  .I-liv.,-  or  Iranlm      ,  v  ^ ^    ,:n! 

J.o  lan.l  .hal    1...  1.,,,,..,  ,.,  „.,  ,„,,,  ^^...j,  J,,      ' H„;  n-Sip,      ' 
...   v«,strar  tor  tlu.n..i., ration  .lis.riH  in  whiH.  .n  ,|  {l 

>.tua  ...1  oi  a  ,.opy  tl.-nof.  ,.i.h,.r  prior  t..  th  s    \ri    n  „  I  r 

law  .h,.,,  n.   or,-.,  or  .>ul>s,.,,u..nt  l...r'  to;   l,,,!  from  a  i,  r      o 

■-•-Pt    t.y  imn  of  Mu.h  copy  no  ,.,.r,ifi,.at,.  .,f       1 '  !. ,    M  . 
i;  ja.t,.,l    an.l    no    transl,.r.    n,ortffa^^,,    i„,.„,ul,ran,.,.     I.'     '   or 

an.l  sha  II...  ..||,.,,„a   ,.x,..,p,  .„,,i....,  „,  ,)„.  n.ht<  ,  f    ho-xm 
'.'.n  ..n.htor  un.l..r  th,.  writ  whil..  th-  >an„.  iT  l,.^al  v  inl\  rr  • 
;">'!   tl'V   .v^,n.trar  on  ^rantin,^  a   .•..rtiJi..at..  of   r i    ,•     ,  ,|      „ 
i..}ii>l..rinir    any     transf,.r,    ni.)rtL'a<r,.     ,,r     „.|„.r         .  . 

.........i  •■y.iu.d..h,cH.a.T..,.,i„^:7;.:i/;L,;!hi,';"rn,o 

an.la   upon   th..  ,..  rtifi.-at..   of  titl,.   i„    ,[„.   r..gi<t,T   ■     \   1 

"•   .  upl„.at..    ,>s„,.,i    l.y    hin.    ..xpr....    ,h:,r    .n'h    „.r  ii.'..t? 

t,a,,>f,.r.    n.ort«a;i,.,    or   oth-r   inMrun,.nt    i.   M,l,j,.,.t    t.!    ^l.'h 

.      l''-<)vi.I,.,l  that  ,.v..ry  writ  or  n  n.'Wal  th,r,„f  shall  ,.,.,s,.  to 
iMn.l  or  a(i..,.t  lan.l  at   th..  .xpiration  of  tuo  v,.ars  fro m  t h  • 
<at,.  o    ,h.-  r..,...,pt  ,h,.n.of  l,y  th,-  r.-^lMrar  of  th.-  .Ii      i 't  i  , 
^^l^..h  th,-    m.l  is  sitnat...l  unl,.ss  h.-for..  th,.  .-xpiration  ,  f  i,! 
p..no.l  of  two  yoars  a  r,.n..wa!  of  su..h  writ  i!  lil,.,|  with  th.' 

ZumMmn'r  ^"""'  '"'"""  "^  ""■  '"■'«'"'''  '^  ^'"""-'  <"  '"• 
Provi.l,.,!  further  that  all  writs  of  (-x.-.-ution  or  n.n.waN 
"...;..  tiow  n.  th..  han.ls  ol  th..  r..ni>trars  of  hrn,!  n-jristration 
.i.<tn,.  s  un.i.T  any  law  h.^ntofor,.  in  for..,-  r,.|atinR  to  t  tl  ■ 
...  r,.al  proprrtv  shall  l.c  an.l  1.,.  tak..n  to  havo  h.-cn  ..fWlual 
"  I"",  or  alt..,.t  th..  lan.l  ,jnly  .Inrinj;  th,.  p..rio,i  of  two  v,.ars 
ir.ini  th..  .iat,.  of  such  writ  or  r.  n,.wal  thereof. 

r2)  Th,.  n.fiistrar  shall  ke..p  a  h.,ok  in  .•..uv..,n,.nt  form  in 
N\h..h  shall  1...  ,.nter...i  ae,.or.linK  to  the  dat.'s  when  r..sp,.,-tiv,.|v 
.•-■...■.v....  a  r,.,„nl  of  all  ropies  of  urits  receiv.-i  i.v  imn  fr,.m 
tl...  slu.nf  or  otlK.r  olfi,.,.r  as  afor..sai.l  wh-tiur;,.  n.-.-ive,! 
pnor  to  this  .\,.(  o,.  sul.s,.,,u,,,t  th.-r.-to;  an.l  suc.h  hook  shall 
I'.'    K.pt    m.lexe,!    showmj;    in    ..di.hal.etieal   ord<.r    lh.«   names 


582 


(  ANADIAN    lOHKKNS  SVSTKM 


of  tlie  pfr-oii:-  wlio-f  l;iii(i>  ;irr  aUVctcd   !iy  >i.cli  writs  wiili 
the  day  and  hoar  ami  iiiitiuti'  of  .-iicli  receipt. 

78.  I  poll  I  lie  siti.-l'action  or  witlulrawal  Iruin  liis  liands 
of  any  writ,  llie  >lRrilf  or  other  duly  nualitied  oliicer  shall 
on  payment  to  liini  of  fifty  cents  forthwith  tranMiiit  to  the 
rpRi.strar  a  certificate  under  liis  official  seal,  if  any,  to  that 
effect.  ;iiid  ii|H)n  the  production  and  (U-livery  to  the  registrar 
of  sucli  eertificMte.  or  of  a  juilne's  order,  showing  the  expiration, 
satisfaition  "V  withdrawal  of  thi'  writ  as  against  the  wliole 
or  any  portion  of  the  land  so  l>oun<l.  the  rey;i-tr,ir  shall  inake 
a  numorandum  upon  the  certificate  of  title  to  that  et'fett  it 
tile  land  lias  lieen  hrounlit  under  the  iiroviMoiis  of  Uiis  .\et. 
and.  if  not,  upon  or  opposite  to  the  entry  of  the  writ  in  the 
hooU  to  l>e  Ue!)t  under  the  provisions  of  the  next  preceding 
section;  and  th.iii-efortli  >U(h  land  or  portion  of  land  .-hall 
lie  deemed  to  lie  ;iliH)liitely  reh  a>ed  and  dischaffji'd  from  the 
writ.      .\-  allleiided   lUO'.t.  c'.    I.  ^1    I -'I. 

siii;hifk'.s  s.\lks. 
79.  No  .-ale  iiy  .1  ^herilY  or  other  oflicer  :  -  aforesaid,  under 
process  of  law,  of  any  land  for  which  a  certificate  of  title  has 
been  jrranted  shall  he  of  any  efl'ect  until  the  same  has  been 
confirmed  l>y  the  court  or  a  judfie;  hut  wiieii  ;iny  such  land 
is  -old  undt'r  the  jiroeess  o  law,  the  rejji-trar.  upon  the  pro- 
duction to  him  of  the  transfer  of  the  .sinie  in  the  form  \'  in 
the  schedule  to  this  Act,  with  proof  of  the  due  execution  thereof, 
and  with  an  order  of  the  confirmation  of  such  .sale  indorsed 
upon  the  tran>fer  or  attaetied  thereto,  shall  after  the  exjiiration 
of  four  weeks  after  reeeivinp;  the  same  renisler  the  transfer, 
cancel  the  exi-tinu:  lertificate  of  title  wholly,  or  in  p.art  if  less 
than  tlu'  whole  of  the  land  conipri.-ed  therein  he  .<old,  jrrant 
a  certificate  of  titli'  to  the  tran-feree.  and  i— ue  to  him  a  duplicate 
certificate  in  the  pre.-crihed  form,  miless  such  regi-tration 
is  in  the  meantime  stayid  hy  the  order  of  the  court  or  jud^e, 
and  in  such  ca-e  the  resist  rat  ion  shall  not  lie  made  except 
accordini;  to  the  order  and  direction  of  the  said  court  or  judge. 

80.  .\  transfer  of  suih  land  so  sold  under  process  of  law 
or  for  arrear.-  of  taxes  .-i-  hereinafter  provided  shall  1"^  rettistorcd 
within  a  period  of  iwo  months  of  the  date  of  the  order  of 
eonf'rmation,  unle>s  in  the  meantime  this  jieriod  iie  extended 
by  order  filed  with  tlie  r<%n>tr.tr  of  the  court  or  a  ji-'d^e,  ind 
.sh.-iil  cease  io  be  \.ilid  a-  apiiiirt  the  owner  of  the  l.ind  -o  ^c' 
and  .-my  person  or  persons  claiminji  by.  from  or  throuuh  him, 
if  iioi  re^i-ti'H'd  within  that  period,  or  within  the  time  fixed 
by  such  order 
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81.  TIk'  application  for  coiifirruatioii  of  a  sale  of  mkIi  land 
M.  n,  ,.|,.  n.v,!,,.  any  proHss  of  law  may  I.-  n.;,.i,.  l,v  tf»"  sh,.rifT 
or  u  iH.r  o(i.....r  n.ak.n.  ,...  salo  or  l.y  any  person  intoros" 

n  the  Ml,.,  on  notice  to  tl...  owner,  nnl..ss  tli(.  jikIkc  to  whom 
tl.|'  apphcat.o..  .s  made  dispenses  with  such  notVef  anVf  tl". 
sale  IS  conhrrn..,!  the  eosts  of  confirmation  shall  1...  l.orn*.  an.l 
p.i.    out  of  th,.  purchase  mon..y,  or  as  the  jiidRe  dir..cts;    l.ut 

n  ase  h«;  .;^ale  is  not  cunhrnied  the  purchas,.  mom-v  Diid 
l.y  nm  shall  ho  refun,l..d  to  the  punhaser;  and  the  jull.^e  m  - 
mak<.  such  order  as  to  the  cost,  of  all  parties  to  th<.  sale  an.l  of 
the  application  lor  its  confirmation  as  he  thinks  just. 

SAbE    FOll    TAXE.S. 

82  \\1„  ,1  any  land  for  which  a  crrtiticate  of  title  has  been 
grant<.d  is  >uUl  for  ta.xes  the  purcha-..,-  mav  at  any  time  after 
the  sale  kxlKe  a  caveat  against  the  transfer  of  tlu«  h.nd;  and 
upon  th..  .•(.mpletion  of  the  time  allowed  l.v  law  for  redemption 
and  upon  the  pro.luction  of  the  transfer  of  th..  land  in  th.'  i.r.- 
scril...d  form  lor  tax  .sal.s  in  tlu-  form  \-  in  th,.  s,.h...lul,'  to 
tins  Act,  with  pmot  ot  th..  ,luc  ,.xecution  th..r.',jf  l,v  th,-  proper 
ofhcT  an.l  ,.,  judp.  s  ,inl..r  ..onfirmiiur  su,'!.  sale,  th..  ,.ro,'eduro 
tor  ol.tainm-  whi,h  shall  he  th,.  sam,.  as  her,.inl.,.for.-  ,,rovi,l,.,l 
in  cas,.  of  a  shenll  s  .sal.-,  the  r.-gistrar  shall,  after  th.-  ..xi)iratiou 
of  four  w..,ks  trom  th,'  ,l,.liv,.ry  to  him  of  (h,-  transfer  and 
judges  order  of  .onfirmation,  ivsistor  the  transf..ree  as  -ilxo- 
lut,>  owner  of  th.-  Ian,l  so  sol-l  an,l  shall  ,an,.,.l  the  crtific.ate 
ot  titl.-  m  whol,.  or  in  part  as  th,.  .'ase  r.'.iuir.s.  grant  a  new 
ccrtihcateol  title  to  th.'  tran-f.r..,-.  an.l  shall  Ismk-  to  the  pur- 
chas.-r  a  duplicat.-  .■.rtificat...  unl.-ss  th<-  r.-gistration  has  in  the 
meantim,.  hei'ii  stopp.'d  hy  order  of  a  judj.-,.. 

83.  I'pon  production  to  tlu-  registrar  of  a  .lui)licate  c-rtifi- 
cat.-of  titl.-  ir-su.d  to  a  I'emal.-,  a.-comi)aiiied  with  a  statement 
in  writing  of  her  marriagt-  giving  th.-  .late  of  sii.h  marriage  the 
phtce  wh,.re  soL-mnized.  an.l  li..r  hushand's  full  name  with  his 
ivsid(-n(..-  and  oc-upation.  v..rifi,.d  l,v  oath  or  aliirmation  and 
th..  production  of  a  certificate  of  th..  marriage  hv  th..  p.-rsou 
who  sol.nmized  th.^  sam..,  and  sii.-h  furth.r  ..viilenc-  as  the 
register  may  r.-.iuire.  or  iijmn  production  to  th.-  registrar  of 
such  .'vi.lence  as  woiil.l  1).-  sufHcient  to  ..stahlish  the  marriag.- 
m  any  court  in  th.-  provin.-.-  an.l  on  an  appli.  ation  to  the  rcnstr'^r 
to  grant  a  new  certificate  of  titl,-,  h.-  shall  til.-  tlu-  sam..  and  at 
one.-  .■.■uic<>l  the  existing  certiii.-.de  of  title,  as  i.l.^o  li,.-  .lupli.ate, 
an.l  shall  mak.-  a  m.-moraiulum  of  .-ach  of  th.-  facts;  an.l  the 
regi.strar  shall  thereupon  urant  a  new  certificate  of  title  to  the 
applicant  owner  in  lur  n.  wly  a.-iiuir.-d  surname  in  which  her 
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lnislmnd's  full  name  rcsidciK-c  ami  niriipation  sluill  lie  Kivfii 
and  sliall  i>-iii'  to  lnr  a  diiiiii'Mtc  certificate.  As  amended 
H)ll-12,  c.  1.  §  I.")  il!H. 

83'(.  fpon  any  ...->it;niiient  Ixins  made  hy  tin-  owner  of  any 
land,  moitnaue  or  in<-uml>iaiice  for  tl»e  benefit  of  lii-^  iTeditors, 
the  assifinci'  or  trn-tee  of  such  owner  may  register  siieli  a-^siijn- 
ment  and  may  ,ii  any  time  tlureafter  mai;e  an  ai)i)licatioii  to 
the  rejii.-ti-ar  lo  l.e  rep;i.>tefed  a^  owner  of  any  such  land,  mort- 
u;ijl<'.  or  incinnl)rann',  and  tiie  reKi>trar  may.  ])ur.Mi:int  to  sndi 
.ipplication,  lian>mit  any  sudi  land,  mortfiaf^e  or  iiiciimlirance 
to  >nv\\  a->iKiice  or  tru.-tee,  who  shall  thereiiiion  hecome  the 
..wner  then  of  and  shall  he  invested  with  all  the  njihts  and 
liowcr-  \siiicli  the  .-i-^ijiiior  wa>  po-se-seil  of,  and  .  Mle  sliall 
relate  hack  and  taUe  effect  :i<  from  the  date  of  the  a-.-miimciit : 
imt  the  refiistrar  >hall  not.  in  i— uinji  a  cerlitii-ate  of  title  to  such 
a.ssijjnee  or  in  .".iiy  I'litrics  he  may  make  repirdinn  any  such 
tr!in.sntis>ion.  refer  to  the  fad  that  tiie  new  owner  is  siieli 
as.Mcnee  or  trn>t(  e.  or  that  he  holds  any  such  hind.  morlf!;a<io  or 
■.ncuml  ranee  for  .•my  otiier  th.in  his  own  al-solute  um'.  aiul  for 
till'  pi:ri  o.~e  of  ;!ny  regi.-tered  dialinji  therewith  lie  shall  lie 
del  nied  to  l>r  the  .ah-olule  owner  thin  of.      liH)'.t.  c.  .'",  §  !•. 

tAVi:.vis. 

84.  Any  i>ei-oi\  claiming  to  l>e  interested  under  any  will, 
Mlthmeiit  or  Iru.-I  deed,  or  any  in.strument  of  transfer  or 
trar.sinission  or  under  an  um'epiisti'red  instrument  or  unili-r 
,in  execution  where  the  executjim  creilitor  seeks  to  alTect  land 
in  whieii  tiie  esiculion  delilor  is  inien-ted  lieneticially  Ijiit  the 
title  t<»  whicli  is  refii'tered  in  the  name  of  <ome  other  person 
or  otherwix'  howsoever  in  any  land,  inortcasie  or  inciunhranec, 
may  cause  to  he  filed  on  his  hihalf  with  the  re^i>trar  a  caveat 
ii»  form  W  in  the  schedule  to  this  Act  ajrainst  tlie  resi>tration 
of  any  person  as  transferee  or  owner  of,  or  of  any  instrument 
afTectinj:.  such  estate  or  interest,  unless  such  instrument  he 
(xpres.scd  lo  he  subject  to  the  claim  of  the  caveator. 

So.  livery  cav(>at  {iled  wiiii  the  re);i>trar  shall  state  the 
name  an<l  aiiilition  of  the  person  by  wliom  or  on  whose  b(-half 
the  same  is  filed  and  except  in  the  ca.-e  of  a  caveat  filed  by 
tlie  registrar  as  hereinafter  i)rovided  shall  lie  signed  by  the 
cjivoator,  his  attorney  or  agent  and  shall  state  some  addres.s 
■  >r  place  within  the  ]>rovi!ice  .-it  which  notices  and  pro<'eedings 
relating  to  such  caveat  or  the  subject  matt<'r  thertof  may  bo 
-erved  .Hid  the  nature  of  the  interc-t  claimed  .md  the  ground.s 
upon  which  ~uili  claim  is  fouiidr<l  and  shall  bo  supported  by 
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^.>'  anicL.vit  that  in  th.-  I,Hi,.f  of  the  .IrpomMU  tl.r  ...tm...  I,v 
^  l':..n.or  om  wt.....  luh.lf  ,h,.  ,,,v,.at  is  lii,.,l  has  a  Rood  valid 
-•  hum  ni  r.'siMTt  ot  the  h.iHJ,  n.crtKaK..  „r  inc.unl.raiUT  intend...! 
I  c  .  r,.,.t..d  ,,v  tl...  same,  an.l  that  the  eavat  is  no.  (ih.,1  f.,r 
<!"•  I).iii....e  of .  .•layniK(.rem!,arn.sMn}r  th.^ai-plieant  or..wn.T 
••rany  ihtsoh  ehmning  through  him,  whi.h  alfi-lavit  .,r  .i,...|an- 
'lon  may  i...  „,  the  form  X  in  th..  .■..•h...h.h.  to  thi,  \rt  t 
••mten.l..!  I!»ll-|2.  <•.  I,  $  i:,  cjO). 

86.  rp..n  th..  r..e,.i,,t  of  a  caveat  the  renistrar  >hail  ..nt.r 
'    >.ii...  in     h,.  .h.y   hook  an.!  ,haii   mak..  a   m..moran.lum 

ther..of  „,,on  h..  ..ertifi..at..  of  titl..  of  th..  h-.n.l  atf.rt..!  l.v  .Mieh 
eav.-at  and  shal  lorihuith  s.n.l  a  noti....  of  the  eav.-at  an.l 
o  tlH-  mterest  .hiun...!  th..r.-nn.l..r  through  th..  po>t  o(fi,.e  .^r 
J'lM.nvise  to  th.-  p..rs.,n  a-ain<t  whos..  tilh-  th.-  eav.-at  has  h.-.-n 
l<'dK.<l;  hut  in  th,.  eas..  .,f  a  .-av.at  l„.f.,n-  n.iii>t!-ation  oi  tith- 
un.h-r  this  Aet  th.-  r..}j..trar  >hail  on  r....,.ipt  th..r,„f  .nt.r  th.- 
same  m  a  hook  to  h,-  k.-pl  l.y  him  in  whieh  .hall  i)e  eni,  ml 
;ill  ins(rum.-nls  alfeetiiiK  hm.l  as  to  whi.-h  n,.  till.-  In~  v.t 
issued. 

87.  So  J.Mijt  a>  any  .avt.al   r.niaiiis  in  i',,,-,-,.  )h,.  n-cistrar 
Miall  nor  r.-^ist.r  an  iii>tnim..nt  piir.Ditin-  i„  arf.-el  the  html 
m(jrt;;aKe  or  m.-iiml.raiu-..  in  respe,.t   to  uiii.h  s.ieh  eavt-at   is 
odjr,.,|,  unless  sueh  instriim.ril   I...  <xpr..sM  d  to  1„.  Mil.i..,t  |„ 

tlie  ..jaim  of  til..  ..avi.ator. 

88.  Tlie  ..av.ator.  or  in  r-.i-v  tlie  .av.'at  i.  -isn.-d  Lv  hi- 
.lUoni.y  or  a«.nt.  Mieh  attorney  or  a<r..nt  mav  hv  notiee  in 
uritinulo  tlu-  n.-istrar  witlulraw  his  caveat  at'anv  time  ami 
th..  r.-Kistrar  shall  h)rlhuith  f-ive  notii.e  in  writiiiK  of  su.-h  with- 
uuTt  ■'  '"=''''"•  •"'"■"Vis.,  to  tl...  caveat.-.-.  .\s  amen.l.-d 
nil  I-IJ.  c.  4.  ij  1.)  (21). 

89.  I'Ac.pt  in  th..  ea>t.  of  .-.  ..;iveat  lod<r(..|  l.v  the  re.ristr-ir 
a-  h.r..inalt..r  provid.d.  i-v.-ry  ..av.-at  l.jd-r...|  afr:,i„,t  anv  l-iml' 
mortfiaKe  or  meumi.ran.-e  siiall  he  .h-.-im..!  to  hav.- '  l-ipso,! 
att.-r  the  exi)iration  of  sixty  days  after  notiee.  proved  to  the 
satis|a..tion  ot  the  r.-fri-trar.  has  h.-.-n  «.ither  serve.l  as  process 
is  usually  s..ry..d  or  sent  hy  regisf.red  mail  in  the  form  V 
111  the  .schedule  to  this  Act  or  to  like  (.fTe..t  to  th.-  ...-.v.-ator 
at  or  to  th.-  ad.lress  state.l  in  the  .-av.-at  to  tak.-  pr.M^e.-.lin-s  in 
.•oiirt  on  his  ..av.-at.  unh-.ss  hefor..  th.-  .-xpiration  of  the  sai.l 
jM-no<i  ot  Hixty  days  the  caveator  lak.-s  pn)ci....iinfrs  in  .-ouri 
l.y  oriirinatinfr  sumni.)iis  suhj.-.-t  to  the  provisions  of  Tlir  Ji„U. 
niture  (trdimuur  ..f  th.-  Nortlnv..>t  Territori.-s,  or  otherwise 
to  Mibstantiat..  the  title,  estate,  inf..rest.  .)r  li..n  claim.-d  hy  his 
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shall  s,„.,.ify  i.,  s„,.|.  or!  r      ,         ^J   '  Tr       ?'''  'r™''  ''"^  '"-' 

';>•  "ay  of  s„.n,no„s  ,      .  ImViI      ^  iil'l'*''?''""  J°  '"'  "^'-^^'^ 
application.  PkukiI  ,„  tl...  order  in,.„|,.  ,,,,0,,  ^,„,,, 

tl.o'^;,i?ral";.r horlilf;;"*!"' V'i  T'^'  ''  '■''-"^  "'•■<1  ''y 
•nay  at  any  tin,,  ip,       to  ,|?;;:'  ''''■.  ••'';''''••'"»  «"•  owncJ 

-  tl...  Xorth/v.^s     T     i  "^!:rn?,  J'"'  •^-^"•"'"'•^'  a./a.a«c? 

.shou-  ,.:.us..  „l,y  M.,.|.  •;;;,,  ^"'?''  «»'«  '-avator  to 
upon  tl...  h^ninu  uf  s,.,.|.  a  pli,.Tio.  h  '"'.  <  '^'■'""•Rcd;  an.l 
may  n.ak,.  >,.,■!,  onl.T  i.,  I,!  ,'"'*'"  7"*'  'l^^'-^  or  judge 
'^u.l.  court  or  judg,.  may  s.^'n,  j^^t.  "'  ^°  '■°-^*''  "«  to 

j".i^^.!aVonin;:;M;:;r;"  "T''''^  «^  ^  — < "-  •-urt  or 

-urity.as  S..C1.  ••o,  t  or  j1,S"n.';v'''  ^'"■'''""'"'•'••'^i"*^'  -' 
indemnify  ,.v.tv  person  ,L-.i  .  ?  'oiisid.r  >wflii.ii.,it  (o 
taincd   l.v  reason  of    mv^  •'•"'■  ''^'"'•'«''  <''-'f  ">-'v  bo  .nl. 

lflay-1.  or  to  an"  vc  tC  .'it'S^^"  "'  V'"  "^"'""^>'  '"'^ 
thf  roRisti-ar  to  dci.,v  ,1;  ?  '''*  '?'^™t«''"-  ai.d  mav  .lircct 

order  of  sud,  cour    or  j,,   .      tm"l''  '^'''""''  '^'"•''  ^'"'"  '^■^     ' 
ator  to  take  furth.T  p,o   ;  I     "   1 '"■''  "^  "'^'y  '"'•'■'•'  'I'"  eavo- 

i^-'aveat.orn.ayn.jk;^;.:;;'SJ;^o;;i;!;tn:..v'l::;'];;^ 
of  a  ';u;;;.t7it'r;;;:^r;;>*:;p;;r  '"/-;-""•■"<■•■  «^ '»-  «iing 

the  caveator,  or  PcT^o/   o.wi:     ,?,;;'; ^"'-^  «^  J"^'«<'  that 
filed  by  the  registrar  as  |,e,-ein  n      '''''''K  <  "'  (''iveat  has  been 

n  the  land,  n.ortgag  ■  o:-  i  ,  J  ^  .'l'"?^'''':''-  '''^'io^^  an  infres? 
.'n  writing  for  tin  sni,.  a,  ,,','■  •^'  ''!''^"'■  "^  •''"•''  •""^''''^t 
mcumhrance.  .ig,.,„,  I,  ,.•..£:  f,  '^"••''  ''•'"•'•  """•fff-'*--  or 
authorised  agent  or  bv'vir  ue  of  /,  ,  .^  •"''■^^  "■■  ''y  '""^  'aufnlly 
chily  attested  in  tl...  manner  ^o^lrp^rh'^  "' "'^'"■""''•^'^^ 
i  'o  o.   tins  Act,  nnd  that   the.-.       ,  "■'V""-^  102  and 
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>ii(li  default  has  Imcii  cured  liefore  the  return  of  the  application 
to  tiie  court  or  jud^je  then  the  court  or  judRe  may,  and  unless 
it  otherwise  apjxars  to  he  a  ca-e  in  which  the  caveat  should  he 
removed,  shall  refuse  to  order  the  removal  of  such  caveat. 

(2)  An  assiKnor  of  such  a  contract  may  apply  to  remove  ii 
i-avt'ut  filed  hy  his  assinnei-  in  cases  in  which  default  has  been 
made  under  any  covenant  or  aprec merit  <  iitered  into  hy  such 
assignee. 

94.  Any  pen-on,  other  than  the  re<iistrar.  iiling  or  contimiinfj 
any  caveat  without  reasonalile  cause  shall  he  li.ihle  to  make 
comiHiis.-itiori  to  any  per-on  who  may  have  sustaiiuil  daman*' 
thirehy;  ami  siich  compensation  may  he  recovered  l(y  action 
if  the  caveator  have  withdrawn  such  caveat  and  no  proceedings 
have  been  taken  hy  the  caveator  or  caveatee  as  hereiti  provided, 
hut  if  such  proceedings  h.ive  In-en  taken  then  such  compensation 
shall  !)(■  <leci(led  hy  the  court  or  judge  in  such  proceedings 
whether  the  caveat  has  heen  withdrawn  or  not. 

95.  It  shall  not  he  lawful,  except  as  hereafter  nimtioued.  for 
thr'  same  person,  or  for  .my  one  on  his  heliaif,  to  file  more  than 
one  caveat  in  resjHct  of  the  -ame  matter:  hut  nothing;  herein 
contained  shall  prejudice  the  ritiht  of  the  reuistrar  to  enter  any 
caveat  under  the  powers  vested  in  him  hy  this  Act :  ;ind  a  judp- 
may,  if  hi'  thinks  ])roi)er,  upon  application  made  to  him  for 
that  puri)0-e  and  upon  smh  terms  as  to  costs  or  otherwise  as 
he  may  consider  just,  order  tiiat  a  new  caveat  he  filed,  and 
such  order  shall  fix  a  time  within  which  the  caveatormust 
proce<'d  upon  such  caveat.     .\s  amended  UU  1-12.  c.  4.  §  1.')  (22). 

96.  In  the  case  of  a  caveat  filed  l>y  tiie  registrar  as  here- 
inafter i)rovided  the  applicant  or  owner  may  apply  to  the 
court  or  a  judge  t>v  oritiinatiii};  sununons  as  provideil  for  by 
1  (g  Judiaiturc  Or'dhtancv  of  tlie  Northwest  Territories  to 
be  served  ui)on  the  j)erson  on  whose  behalf  such  caveat  has 
been  filed  for  an  order  that  such  caveat  be  witlidrawn  or  dis- 
charjied;  ;ind  in  case  such  person  on  whose  behalf  such  caveat 
has  l)een  iiled  is  an  infant,  lunatic  or  person  of  unsound  mind, 
without  Miuanlian  or  committee,  such  court  or  judfre  may  by 
an  ex  parte  order  direct  that  such  sununons  be  served  on  the 
ofTieial  puiirdian.  or  some  other  ])erson  to  be  named  therein, 
and  may  imjmse  upon  the  ap|)licant  such  terms  as  to  the  costs 
of  such" guardian  or  other  person  apjioinfed  by  such  order  as 
may  seem  just :  :!p.i!  upnn  such  application  such  court  or  judge 
may  make  such  order  in  the  jtri  inises.  either  dismissing  such 
ap|)lication,  discharttiiiii  or  vvitlidrawing  sucli  caveat,  or 
directing  any  of  tlie  ])arties  to  coininiiue  i)roceedings  by  action 
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"'<■   rr-Ris,rar  „.:.y   in   lus    liJ":.  ,       "  ""  r''    "l'^    A,.,.    ,„;i 

;;'<'l'.  ••.•.v....,t  a,  :.n.v,i,H,.,„         ,  '      ••    '7    "-   ;^  itli<iraual   of 

!'-''V.v.t   uas  lo,i;r,„,  ,.|ai„         i.      ,        ".'"  ';"  ^^''o-  ''Lalf  ..„H, 

j'f  -"•'-  i"str„n,..„,  an  it"  ;,,?";r^  "'''•'''' '••■^-'-'i-' 

'"■  l'r.'s,.rv,.,|   loall  rights      .J^^^^^^^^  ^•"'>"   I"i..nty  shall 

no      • 

39'    (  pou  I  he  \vil|](Ji-iu.,l    I    . 

'••■'"OV.I  or  ordn-,  as  ""''^v 'I.  "''■' ,r ''''''•''-''•  '^'P-. 
•••■t'»  nu-  upon  ,h,.  rrnifi,.,  ,.  of    1,1     ■  "•'■'  ''"  '"'•"''■  ''v  ^hr 

•"•  Mipp.,-,.,1  ,„  |.„i„„^..  ,.,    ,,'•;!"-  ^^"1'  ••'»>■  haul   IxlonKinK 

;;■"'  ;'i7  "•  iwoinhi,  u  .  ,i ,  '3;V'^  ;'">••'"•',  p,.,Co,;: 

'"  ••'ny  .•.Tlifi,,,,,.  of'ti.l,  ,,','':     ;'"  "••'■•"•  ''••'-  1..,.,,  n.a.i.. 

101    Any  .■ontract  in  writ  in-  f,,,-  ,i,  .      i 

••'>>.vtf.n.«  to  .1,,.  ,„n,rarv  .ImS   .'     ,   i.^'','     '""»i"i>tan,|in.- 
•my  ass,Knn.,.nt  of  .nv  ;s,,h.    ,,,■''''■' ,  '"'  ••-i«nal.|,.,  ancT 

"'".'•'f^'l't.  title  an.l  in„.r..s,        tl ,    .  '7'"",'  ""•>"i<""'l  .'.li 

;••""!>•  snl.j,.,,  'otl,...ondi  i  is     ;7i:',7 .'''^'''.••''  '■-^v  :nul  in 
""■iif  I'unlaincI:  '  ^'ipi-lation-  „,  mi,.|,  ..,.,i^.„. 

"'•"'"K  of  sn,.|,  asH.,,,,':,;,^!,  ,"    "••""'':'■,'"..,..  nnlil  noti,-.  n. 
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wrvcd;    ami  the  notirc  nicntioncd  in  section  80  hereof  :^h:tll 
he  (leemocl  to  l)e  such  notice. 

(2)  This  section  shall  apply  to  written  acreements,  or  con- 
tracts in  writing,  for  the  >alc  and  purchase  of  any  land,  mort- 
gage or  incunihrance  entered  into  hefore  as  well"  as  after,  the 
passing  of  tiii-  ,Vct. 

ATTKSTATMIN    l)K    INSTTir.MKNTs. 

102.  Every  in~trunient  executed  wiMiin  the  limits  of  the 
|)rovincc  otlicr  than  the  notifications  referr((i  to  in  section  26, 
subsection  G  hereof,  instrument-  under  the  seal  of  any  cor- 
poration, caveats,  ord<TS  of  a  court  or  judge,  (xecut'ons,  or 
certificates  of  any  judicial  prticecdings,  attested  as  such, 
recpiiring  to  he  registered  under  this  .\ct,  shall  he  witnessed  hy 
one  perM)n  who  shall  sign  his  name  to  the  instrument  as  a 
witness,  and  who  shall  appear  hefore  the  in^jx'ctor  of  land 
tithes  odice^  (ir  the  registrar  or  de!)uty  registrar  of  the  registra- 
tion district  in  which  the  land  is  situated,  or  hefore  a  judge, 
stipendiary  magistrate,  notary  jiuhiic,  ( ommissioner  for  takiuii 
affidavits,  or  a  juvtice  of  the  jii  ace  in  or  for  the  province,  and 
make  an  aliidavit  in  the  form  Z  in  the  schedule  to  this  .\ct 

t2)  Any  document  executed  l.y  a  cori oration,  notwith- 
standing anything  to  the  contrary  in  the  Act.  >tatute,  charter 
or  mcmoranduni  and  aiticli-  of  ;is>oci;ition  incor])orating 
such  corporation,  shall  for  the  purposes  of  tliis  Act  he  deemed 
to  he  >ufhcient!y  execiUed  if  sealed  with  the  corporate  seal 
of  vucli  cf)ri)oration  and  ( ounter-iiiiud  hy  at  lc;i-i  one  ollicci 
of  the  t  orp'oration. 

103.  Iaciv  in-tiaiinent  ixirutiil  \.'l,out  l!,e  limit-  of  the 
province,  other  than  vi'^iut-  fic.ni  ilic  ( 'low  :i,  (  ?ri|iT  ni  ( 'ouncil, 
instrnment-  under  the  >eal  of  any  corjioration,  or  c,i\(at.- 
re(|uired  to  he  registered  itnder  tiic  provisions  of  this  Act, 
shall  he  wiiiK'ssed  hy  one  pei-im  who  shall  .-ign  his  name  to 
the  instrument  as  a  witiw--,  ,iiid  who  sh.all  a[ipear  hefore  one 
of  the  following  per-on-  iiid  make  an  affidavit  in  the  >aiil 
form  'f,. 

'"'  It  made  ill  aiiv  province  of  Canad.'i,  hefore  a  judge- 
of  M\\  court  of  recoril,  any  commissioner  authorized 
to  take  .affidavits  in  such  province  for  use  in  any 
court  of  record  in  this  |)rovince,  or  hefore  any  not.ary 
puhlic  under  hi-  oilicial  seal.  .\s  anu  ndcd  1!)07. 
.'.  ■'),  §  11)  (2):   or 

■h)  If  made  in  (heat  'Britain  c:  I;  ':  ;;d.  !:;h;:r  a  judge 
of  the  Sii|)reme  Court   of  .halicaUnc  in    England  or 
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Ireland,  or  of  Ili(>  Court  of  f^cssions  or  of  tlic  .Iiniici.iry 
Court  in  Srotland,  or  a  judpc  of  any  of  the  county 
courts  within  his  county,  or  the  mayor  of  any  ciiy 
or  incorporated  town  under  the  conunon  Mai  of  U' 'h 
city  or  town,  or  iiefore  any  'oiiunissioner  in  Creat 
Pritain  or  Ireland,  autliorized  to  take  afFidavits 
therein  for  u>e  in  any  court  of  record  in  tiie  jjrovince, 
or  a  notary  puMic  under  h\<  ollicial  <eai;    or 

(c)  If  made  in  any  Hrili-h  colony  or  po-;se->ion  out  of 
Canada.  Iiefore  ;i  judfje  of  any  court  of  record,  the 
mayor  of  any  city  or  incorporated  town  under  the 
' ''luinon  seal  of  -uch  city  or  town,  or  notary  pulilic 
uniii  r  his  oiiicial  seal;   or 

(d)  If  made  in  any  foreiijn  country,  Iiefore  the  mayor 
of  any  city  or  incorporate<i  town,  under  the  connnon 
seal  of  any  such  city  or  town,  or  i)efori>  the  British 
consul,  vice  consul  or  consular  .ajient  nsidinj;  therein, 
or  Iiefore  any  judfje  of  .any  court  of  record  or  a  notary 
public  under  his  oflicial  .st>al: 

Provided  that  the  court  or  a  judtre  ni.iy.  upon  heinu;  satis- 
fied of  the  due  execution  of  any  instrument,  whetluT  sucli 
uistriiment  has  hecn  execaited  within  or  witliout  the  limits  of 
the  i)rovince,  autliorize  the  registration  of  the  same,  notwith- 
standiny;  that  the  proof  of  sueh  execution  may  ho' dei'ective 
under  the  provi-ioiw  of  this  or  of  tlie  next  i>recedinu;  section 
hereof. 
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104.    No  arliol 


lion  oi  ejirtmeiit  or  other  action  I'or  the  recovery 
of  any  hind  for  whicli  a  certificate  of  title  lias  l„vn  uranted 
shall  lie  or  lie  su.M:iiiied  ;ii:aiii-i  the  nwher  under  tiiis  Act 
m  rospe(  t  lli,r((if.  exc(  pt  m  aiiv  of  the  following;  case^  that 
IS  to  ..ly : 

(fl)  '.lie  case  of  a  moitira.nee  ;is  .-ifr.ain-t  a  mort^at;■or  in 
default: 

(6j  The  ca  ■•  of  an  inciiml.r.ancce  a>  agaiiwt  .an  ir,cuiii- 
hrancer  in  delault ; 

(c)   'V\w  ease  of  a  lessor  as  aRainst  a  los.soc  in  default ; 

(rf)  Tho  case  of  a  person  det)riv(-d  of  any  land  liy  fr.ni.l 
as  against  the  owner  of  such  land  through  fraud,  or 
a.s  against  a  person  deriving  title  otherwise  th.in  as 
a  tran.sferee  hana  fide  for  vuiue,  from  or  iiirough  sucii 
owner  thnumh  fr.aud; 
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{(■)  I'ho  (';i>t'  of  a  pifMiii  iicpri\icl  of  or  cl.-tiininn;  :inv 
land  incluili'(l  in  anv  ^.rant  or  ciTtiticatf  of  title  (if 
other  land  hy  ini-de^cription  of  -iich  other  land  or 
of  its  lioundarie-;,  a-;  aj^ain^l  llie  owner  of  .--ueli  otlier 
land: 

(,/)     I  he  case  ot  an  owner  elaiininj^  under  an  in~iruinei:t 

of  title  i)rior  in  date  of  reKi>tration   under  this  Act, 

or  under  the  provisions  of  any  law  heretofore  in  force 

in  any  case  in  wiiieh  two  or  more  grants,  or  two  or 

more  certificates  of  title,  or  a  tirant  and  eertifi'-aie  of 

tille,  are  re^ii-tered  undiT  tiiis  Act  or  under  atis-  such 

law  in  respect  to  tin-  -anie  land. 

(2)    In  any  case,  other  tli,'in  a-  .aforesaid,  the  produi-t  i(.'n  of 

the  certificate  of  tille  or  ;i   certified  copy  thereof  shall   he  an 

ali-olute  liar  and  e-top])el  t(j  any  >uch  action  atiainst  the  per-on 

named  in  such  certificate  of  tilie  .as  owner  or  hxee  of  the  Land 

thereitl  descrilied. 


105.  After  a  eertilicato  of  title  has  l)ccn  granted  therefor 
any  jier-on  deprived  of  any  land  in  consefiuence  of  fraud  or 
liy  the  registration  of  .any  other  iier-on  as  owner  of  such  land, 
or  in  conse(iuence  (jf  any  fraud,  error,  omis-ion.  or  inisdescriiifion 
in  .any  cert  ilicate  of  title  or  in  .iiiy  memorandum  lliii'eon  or 
upon  the  (lui)licate  tlien  of.  ma>'.  in  any  c:i-e  in  uliicli  the  i;ind 
has  Ijccn  included  in  two  or  more  gi'anf-  from  the  <  rown.  liring 
and  prostM'ute  an  action  at  law  for  'he  recovery  of  damages 
against  such  [ler-on  as  a  judge  ajiiHiints,  and  in  any  other  case 
.against  the  person  upon  whose  application  th(>  erroneous 
regi-trati(ui  was  made,  or  who  aciiuired  title  to  the  laTid  in 
<|ue>tioii  through  such  fraud,  error,  iinii~>ioii,  or  mixle-i'ription: 

Provided  alw.ays  that  except,  in  the  ca-e  of  frainl  or  error 
occasioned  liy  .any  omission,  misrepresent, a  lion,  or  mi>de- 
scription  in  the  a])|)lication  of  .-.-ucli  pers(jn  to  he  registered 
as  owner  of  such  land,  or  in  an>  ii.sti-umetit  i  xeciited  hy  him, 
.-uch  piT.son  shall,  ujion  .a  transfer  of  such  land  Ikdki  jnlc  for 
value,  cease  to  he  iiahle  for  the  payment  of  any  damagi  s  which 
hut  for  the  transfer  might  h.ave  lieen  rei'o\(rcd  from  hnn  under 
the  ])rovisions  hereinhefore  contained,  and  sucli  dainimes. 
with  cost.s,  may  in  such  last  mentioned  case  ic  recovered  out 
of  tlie  assiUMnce  ftmd  hereintifter  jirovideil  for,  ly  action  ,iL:,ain>t 
the  registr.ir  a-  nomin.al  d<'fend,ant. 

106.  Nothing  in  thi-  .\ct  contained  -hall  he  ,m)  intirprctiil 
as  to  leave  suhjecl  to  action  for  reco\-erv  of  d;iin;iges  .as  afore- 
.saiii,  or  to  action  of  ejccitneiu.  or  to  d- pri\'aiion  of  land  in 
rcsjiecl    to  which   he  i-   regi~l(  red  .as  owner,  ,an\-   purchaser  or 
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laortfia^cc  ho/m  Ji'lt  inr  valuahlr  (■()n>iil(rati()n  uf  la!  1  umlrr 
this  Act  on  thf  pica  that  lii-  traii>fcn)r  or  mortsafior  has  txcn 
ri'gistcriMl  as  owiut  throuKli  fraud  or  error  or  has  derived  titl 
from  or  throiigli  a  person  registered  as  owner  through  frauii 
or  error,  except  in  the  ease  of  ini«1escription  as  nii utioiii d 
in  section  one  hunilred  and  four. 

107.  If  tile  pcr-oii  against  whom  the  action  ivr  damages 
i-  directed  to  he  iirouglit  as  aforesaid  is  dead  or  cannot  l>e 
found  within  tiie  pro\  ince,  an  action  hjr  damages  may  tie 
brought  against  the  registrar  as  nominal  defendant  tor  tiie 
l)ur])osi'  of  recovering  the  ani(_)uiit  of  the  said  damages  and 
co-ts  against  the  saiil  assurance  fund:  and  in  any  such  case, 
if  final  judgment  is  recovered  and  al-o  in  any  case  in  which 
I'.ninagts  are  awarded  in  any  action  a<  aforesaiil  ;""l  the  sherilT 
makes  a  return  of  niilla  honn  or  certifies  that  any  jii.;  ...on  thereof, 
witli  costs  awarded,  cannot  he  ri'covered  from  siicli  per.-on. 
the  provincial  trea-urer  U|>on  receii)t  of  a  certilieau'  of  lle^ 
judge  before  whom  the  ^aid  action  was  tried  shall  pay  tiie 
.amount  of  >urh  d.images  and  costs  as  are  awardi'il  or  ilie 
unrecovered  lialance  thereof  as  the  ca-e  m.ay  he  and  -hall  ch.ame 
the  same  to  tiie  account  of  the  said  .assurance  fund. 


108.  .\i.y  perMiii  >ii-laining  hjss  or  damage  through  ;in,\ 
omission,  mistake,  or  misfea.sance  of  t!ie  ins])ec'or  of  land  title- 
oflices  or  a  regi>trar.  or  any  of  hi-  officers  or  clerks,  in  ihc 
execution  of  their  respective  diilie-  uiidrr  ilir  prosisioii-  ut 
this  .\cl.  and  any  i)er.-on  deprived  of  any  land  hy  the  regi-i  ra- 
tion o!  wux  other  per-on  as  owner  thereof  or  hy  .any  error. 
omi>-ion  or  mixieseription  in  any  certihc.ile  of  title  or  in  an\- 
memorandum  upon  the  same  or  ujion  the  ilui)licato  eertiticatc 
thereof,  and  who,  hy  I  lie  provisions  of  tiiis  Act,  is  l)arred 
from  bringing  an  action  of  ejectment  or  other  action  for  the 
recovery  of  tic  land,  m;iy  in  any  ease  in  which  remedy  liy 
actio;i  for  recovery  of  damages  hereinbefore  provided  is  barrcij. 
bring  an  action  again-t  the  regi-ir.ar  as  nominal  defend.uit. 
for  recovery  of  damages;  ,;n<l  if  the  plaintiff  recov<rs  final 
judgment  against  sucli  nominal  defendant  the  judge  before 
whom  mil  .iction  is  tridl  >hal!  ceitify  to  the  fact  of  such  judg- 
ment and  the  rmiount  of  the  d.-images  and  costs  recovered  aiid 
the  provincial  treasurer  shall  p;iy  the  amount  thenof  to  the 
person  enlitlid  on  |iroductioii  of  an  ex(  niplific.alion  or  certified 
copy  of  the  judunient  rend-nd  and  shall  charge  the  same  to 
tlie  account  of  the  said  a.ssnr.-iiice  fimd: 

I'roviili'd  always  that  notice  ui  writing  of  every  such  action, 
.•mil  the  can.'-e  thenof,  sfiall  lie  served  upon  theattorney  general. 


SlAll  ••|1.>     Al.HLlMA 


.50:5 


1 


ana  alM.   upuii   iIk-  rc-ii-trar,   at   least    tliicc  calcii.Iar   uiontli- 
betore  tho  coitmiciicorncnt  of  sudi  action. 

109.  If  in  any  sia'h  action  jiuiiriiKnt  i-:  ^;iv(  11  in  favor  o,' 
thf  nominal  adVn.iant.  or  the  plaintiff  di^'ontinucs  or  hccoiiu-^ 
nonsuited.  tlu>  plaintiff  .shall  lie  lial,!<-  to  pav  the  full  .'o-ls  uf 
defendiim  the  action;  and  the  sune  when  taxed  shall  h. 
levied  111  ihe  name  of  the  nominal  defendant  l)v  the  like  [)ro((— 
of  execution  a-  in  ordinary  'ivil  ca-es. 

110.  Xo  action  for  recovery  of  damaRes  sustained  throufrh 
diprivation  of  land  shall  lie  or  l.o  sustained  aRain-l  the  leiiistnn- 
or  a,!jain>t  the  assiiranee  fun<l  aforesaid  niilos  the  s;ime  i^ 
commenecd  within  the  jk  riodof  mn  vears  from  iI,,-  datci.f  .-.ucli 
deprivation: 

l'ro\idetl.neverthele>s  tiiat  any  per-on  umler  ti,.' di..^uhility 
ot  inhincy,  lunacy  or  unsoundness  of  mind  ni.av  l.rimr  fhV 
action  within  >i\  years  from  the  date  on  wliich  ii:r  di-aT;iiit\ 
ceased;  and  tlie  I'laintiff  in  the  action  within  -i\  vrars  frou: 
the  date  on  which  sii,h  disahiiity  cea-Ml.  and  the  plaintiff  in 
any  sech  action  at  whate\er  time  "it  is  lirou!.d,i,  .and  tlie  plaintiff 
in  any  action  for  the  reiovery  of  land  >hall  \,r  non.-uiied  in  :in\ 
case  in  which  it  appears  to  the  -atiMaciion  of  tlie  judiie  hefon- 
wiiom  such  action  is  tried  tli.ai  the  plaimilf  or  the  ))er-on  throuf^h 
or  under  whom  he  claims  title  liad  ii,.iirr  l,v  perM)nal  ser\i"e 
or  otherwi.-e  wa-  aw.are  of  such  (hiay  .ami  .>i!:ullv  or  collu<iveh 
omitted  to  lodtii'  a  caveat  or  allowid  tiie  caMat  to  lan-e. 

111.  Whenever  any  amount  has  Lreii  ji.aid  out  of  the  sail! 
a--cur,ance   fund   on   account    nf   any   pcrMMi    tlie   amount   iiuu 


recovered  from 


nil 


or    il    dead,    from    the   e~(ate   of   stich 


person,  liy  action  again-t  iii~  personal  representatives  in  th. 
name  of  the  registrar;  and  a  certificate  siirned  hy  the  provincial 
treasurer  of  the  i)ayment  out  (jf  the  .said  a.ssuraiice  fund  shall 
I'e  sufficient  proof  of  such  del.t:  and  whenever  any  amount 
has  been  pai(l  out  of  the  asMirance  fund  ai'orc-.iid  on  .account 
of  ;iny  person  who  has  aiiscouded  or  wlut  cannot  he  found 
witlun  the  provinc('  and  has  l.ft  .my  real  or  p.r-onal  estate 
within  the  same,  a  judge  tijion  the  appliciiidu  of  the  registrar 
and  upon  the  production  of  a  certilicate  ,-igiied  by  the  provincial 
treasurer  that  the  aiitount  has  been  i>aid  in  satisfaction  of  a 
judgment  against  the  registrar  as  nnminid  defendant,  and 
I)roof  of  .service  of  the  writ  in  any  of  tlie  innde^  jirovided  by  the 
ordinary  jirocedure  in  the  [trovince,  may  allow  the  regi'strar 
to  sign  Judgtj^ent  against  sucli  pcr.-on  forthwith  for  the  amo.ii.r 
so  paid  out  of  the  sjiid  assurance  fund,  together  with  the  coit- 
ot  tile  application;    and  such  judgment  sh.ill  ii"  final,  sufge. ; 
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onlv  to  liic  rinlit  to  liiivc  -udi  jikIkiiuiU  opciud  up.  ;i~  iii:.y  U- 
nrovi.l.d  in  rcl;ition  to  onliiuiiy  i)r(K-cMlurc  in  tli<-  proviiK-i-, 
in  cases  of  ju(li:iiu'iit  l)y  .Icfaiilt.  :in<l  tlic  jiidjiincnt  sliiill  he 
sifrnod  in  like  nianiur  as  a  iiiial  judjinK'nt  }<y  default  ni  an 
•idvcr-o  suit  and  fxccution  may  i<-nc  iiunirdiatcly ;  and  it  tlie 
pcr>on  has  not  left  real  or  ixT-onal  cstat.'  within  the  iwovnuv 
suflicifut  to  satisfy  tlic  amount  for  wliicii  execution  has  i-sued 
as  aforesaid,  the  "registrar  niay  recover  sucli  amouiit.  or  tiie 
unrecovered  liahince  thereof.  \>y  information  a«ainst  sudi 
per-on  at  anv  time  tliereai'ter  in  the  Sui)reine  Court  ot  tin 
Northwest  'IVrritories  or  >ucli  otliercom-t  as  may  hereattrr  1)( 
constituie.l.  exerci^iny;  witliin  thr  province  tiie  jurisdiction, 
powers  and  authority  at  tiie  date  of  th.'  pa-siny;  of  this  .\ct 
exercised  therein  l)y  tlie  Sui)reine  Court  ot  thr  Nmlhwest 
Territorie-.  a1  the  >uit  of  the  attorney  general. 


112.  If  .iiiv  i)rr>on  is  (lissali>tied  wiih  any  ai't.  omission, 
rcfu-al,  decision,  direction  or  order  of  a  H'^iistrar  such  person 
may  require  the  ren;istrar  to  <et  forth,  in  writintr  under  his 
hand,  the  urounds  of  sui'h  .art,  oini>~ioii.  refu-al.  deci-ion, 
dinciKiii  "V  onlrr.  :iiid  -urli  pn-Min  may  then  ai'ply  to  a 
judficof  the  Supreme  Courl  of  .\llieria  I'V  p.lilion,  .-.ttinu;  forth 
the'jirounds  of  hi< dissatisfaction ;  and  the  .iudy:e,  havin«;  caused 
the  registrar  to  be  served  with  a  co|)y  of  the  petition,  shall 
have  iurisdiction  to  hear  the  >aid  petition  and  to  make  such 
ord.T  "in  the  premises  and  as  to  the  co^ts  of  the  parties  ap|)earinK 
upon  the  petition  as  the  circumstance^  of  the  c-e-e  ri'Ciuire.  As 
amended  1!)()S,  c.  2t»,  §  15. 

113.  Wheiievrr  a  iiu-  '.Ion  arises  with  iv^iMi'd  h.  thr  perform- 
ance of  any  duty  or  the  exerci-e  of  any  function  by  this  .Act 
conferred  or  iinpo~cd  ti!)on  a  registrar,  or  whenever  in  the 
j'xercise  of  any  duty  of  a  rejiistrar  a  (luestion  arises  as  to  the 
true  con.-t ruction  or  Icfial  validity  or  elVect  of  any  instrument, 
or  as  to  the  i)erson-  (  ntitled.  or  a-  to  the  extent  or  nature  of 
the  e-tate,  risiht  or  interest,  i)ower  or  authority  of  any  person 
or  class  of  i)erson-.  t)r  as  to  the  mode  in  which  any  entry  or 
memorandum  ou<rht  to  he  made  in  thi'  day  look,  or  rejiister. 
or  upon  any  certilicaie  of  title  or  duplicate  thereof,  or  as  to 
any  douhtfiil  or  uncertain  riiilit  or  interest  stated  or  claimed 
lo'he  dealt  with  hy  the  rcKistrar,  lie  may  refer  the  same  in 
the  form  .\.\  in  the  schedule  to  this  .\ct  to  a  .judRe  of  the  Sui)reme 
Court  of  .Vllierta  who  m;iy  all-.w  any  of  the  parties  interested 
to  appear  hefore  him  and  snmmon  any  otiier  of  such  i)er.~ons 
to  ai)pe.ir  .•mil  show  cau-e.  either  personally  or  l)y  lounsel, 
;ittornev-at-l,'iw  or  advocate,  in  relation  thereto:   and  tiie  judge 
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liavinsi  rvfinnl  to  tl,..  p.ison.s  -Amn'tmuii  l.cfon-  him,  wlicther 
^umn.om.l  or  not.  >h:,ll  ,i..,-i,l,.  th.  ,,„...tion  or  direct  any 
prorr,.,  ,„«.  ,„  l,„  ,„,tit„t.Mi  lor  tl.at  purpose  ami  direct  the 
.articular  lorni  ot  .Titry  or  innuorMiidum  to  he  made  as  under 
the  cu'cuni-iaiii  .     ,      .  . 

§  l.-i. 


"I-  appear.  t(j  lie  just.     .Vs  amended  1!H)S,  c.  20 


114.  11  11  appears  to  the  sati.,facnon  of  ;,  re«i>trar  that  anv 
•luplicate  certificate  or  other  in^truuKiu    has   I,,.!,   issued  in 
error  or  contains  any  mi^descripuon  of  land  or  l.oundaries, 
or     hat  any  entry,   memorandum    or   indorsement   has   been 
rnade   m   error  on  or  omiltrd    In.m  any  <luplicate  certificate 
"r  other   instrument,   or   tl.:.t    any   such   duplicate   crtifi.Mte 
instrument      entry,    nicni„randuni    or    iiidorM-mmi     ha.s    hrcii 
irauduk^iitly  or  wr.Hifrfuiiy  ol.tained.  ur  that  anv  such  duplicate 
certificate  or  instrument  is  fraudulently  or  \vroni;fullv  retained 
or  If  under  any  ot  the  proviM..ns  of  t  his  Act  the  n-istrar  re.niire-; 
a  .liiphcate  certificate  for  the  purpose  of  making  any  mVmo- 
r.in.lum   thereon    or   for  t Me    puri.ose    „f    ujiollv  or  "partially 
<;m.:HI,nK  the  same,  he  may  i.y  written  demand,  in  tiie   form 
■I-  in  -lie  M.lH.dule  to  th..s  Act,  to  1m.  M,vcd  upon  .uch  p.^rson 
01  to  l,e  mailed  to  his  i.ast  known  post  othc<.  ad.lress  within  th<. 
province,  re(,mre  the  i.erson  to  whom  su,'!,  duplicate  certihcate 
or  instrument  h:is  i.e..n  so  is^u.^l  or  l.v  whom  it  has  I.een  so 
"  itaine,!  or  IS  retained,  to  deliver  up  the  <:mw  for  the  purpose 
ot    .eiiifr  cancelled,  corrected  or  complried   as  the  ca.so  re(,uircs- 
and  111  case  such  person  refu,s.>.  r,r  ne.l,  cts   to  <omr)Iv  with' 
such  re<imsition,  or  cannot  l.e  found,  the  iv-iMrar  in;,v  ai.plv  to 
a  jud-e  to  issue  a  summons  for  micI,  person  to  ai.prar  hefure 
him  .and  show  raus.  why  su.^h  .lupli..,te  .•ertificate  or  other 

Hist  niment  .sl.onl.l  not  he  deliv.Tcd  up  to  he  canrellcd,  cornrted 
<"■  romp  ete<l  ...s  aforesaid,  and  if  such  pe.>on,  when  served 
person.ally  or  m  tile  mo.l.'  directed  in  >uch  summons  with  the 
Himmons.  nejiliM-ts  „r  refuses  to  .attend  h,.fore  the  judire  at  the 
"""•  'l"'n;in  appointe.1  the  jiuIkc  may  issue  ,-,  w.-irrant  a.ithoriz- 
imj  and  directuiK  <lio  person  so  summoned  ^m  he  apprehended 
and  hrouKhf  heforc  the  .said  jud-e  for  examination. 

(2)  If  it  aj.pears  to  the  satisfaction  of  the  reci^trar  t  hat  a.iv 
<liil)licate  certificate  of  title  or  other  instrument  has  heeii  i.ssued 
in  error  or  contains  .my  misdescription,  or  that  any  entry 
or  indorsement  has  h.en  made  in  error  on  anv  certificate  of  title 
or  other  instrument,  or  that  any  such  certificate,  instrument, 
I'ntry  or  indorsemeni  was  fr.,udulent|v  or  wronRfuilv  ohtuincd, 
ne  may  wlieth,.,-  such  certificate  or  instrument  is  in  his  custody 
or  has  heen  produced  to  him  in  .ni^u,  r  to  a  d.^mand,  so  tar  as 
pnicticahlo    without    prejudicim;-    niihts    conh-rivd    for    value 
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...ui.Tl  or  .■orr.ct  anv  .rn.r  in  su.h  rortifi.-ato  of  Utlo  or  oUur 
n^tr  mri.t.  <t  in  a..v  ...t.y  n.a.l.'  tluTron  or  m  any  m.rnonal, 
"orS      •xnnplili.ationur.o^^^^^ 
S.Tl  ,„nn  -.l.'  lan.l  titles  otli.r.  and  n>ay  M.pply  •■ntru-  to  !,.■ 

'"'"'h..vi.i.-.i  ahvav<  tl,at  in  th.^  .orr.rtion  of  any  M.rh.  nor  h-' 
.},..ll  not  .-rase  or  rrn.i.T  ill.-fiil.U-  tlic  ori-n.a.l  svonls.  and  !.<•  ^l.a.l 
'•ifllx  t!,.'  .iat.«  nr<.n  "lii<'l>  »'<•!»  <'Hn<ti<.n  wa^  nia.i-'  or  entry 
-UDDlittl.     I'.HM-'.  .-.  J.  §  15  (231. 

(3)  Iv.  .TV  .•iTtiCa-af  of  title  >..  .•orr.'H.  d  and  .-v.-ry  m  ry  >y 
..orrerted  o  Mipplird.  A.M  l.ave  the  like  yaliduy  and  'n'-  -^^j.^* 
Mieh  .  rror  W.  1  not  '.en  made  or  su.l.  •■ntry  onntt.  d.  l.U  l-l.. 
I'.   ».  §  I''    'io 

115.   Vion    the   m.'M-AU.r   before   a    jnd-e   of   any    lH'r>ui. 
sununon.d  or  hrouf-ht  np  l.y  xirtne  of  a  uarrant  =';*  z''""'^;"; 
the  iu.l-e  niav  examine  sneh  i-er-on  uron  oath  and  u    caM    «t 
pea  :  ri^h,-  -o  to  .!o  may  or.ier  >ueh  ..er-on    o  dehver  up 
the  dupli.-ate  -•.rt ifieate  or  other  ,...-trnm..nt  a.  aforesaid,    m.l 
nun  r!  fnsa!  or  ne^leet  !,y  xu^h  p..r.on  to  deliver  iip  the  -am-  . 
pursuant  t..  til.- order,  .,r  to  !..■  put  nnd.r  oath,  or  to  he  exanine.l. 
or  to  answer  any  ..notion   touehinn  th.'  matter  aft.T  henit; 
swoin.  mav  .•..mmit  Muh  lui-oii  to  the  man   l   .onue.m  ,iail 
for  anv  i..Vi.Hl  not  .xe.'e.lin;:  -ix  months,  .inle><  the  ,U:i>.i.a>e 
certitieat.'  or  otli.r  in-trum.  nt  is  >oo!u  r  deliver.',    up  or  suth- 
eient  .-xi.lanation  i~  ma.U-  why  th.'  saine  eannot  W  ,  ..ii<-,  an. 
in  Mi.-h.-aM-.  ..r  in  .-a-.-  -u.-l-.  p.-r^m  has  al.s.-oml.'.l  ;..  that 
.ninm..ns  .annot  lu-  s.-rv.  d  ui  .m  him  a^  h.-r.-mt.etore..ii. .;..!, 
or  in  .-a<e  a  p.rio.l  ..f  thr..-  m..nths  fiom  the  Inn.-  of  mailiuL' 
th.-  sai.l  .I.inan.l  t.)  sn.-h  p.-rM^n  ha-  elap.M.l  without  th.-  .Inp  i- 
cate  .-.-rtili.-at.-  or  other  inslrum.-nt  havinii  luen  return.,    to 
the  re^'i-trar,  th.-  ju.lsi.-  ma.y  -lin  <  t   tla-  r.fii^trar  to  <-an.-.-l  .)r 
,-orn-et  .>r  .onipl.t.- th.- .lupli.-ate  .  .-riiii.at.- or  ollu-r  in.-tnmi.nt 

ill  hi^  lo-.-siou  or  anv  ni.  moiandiim  th.-r.on  relating  to  IIm- 
laml  an.!  t..  sut.stitute  aii.l  isMie  if  la  .-.--^.stry  a  .liipli<-:it.-  .-.t- 
titieate  or  olh.r  in-triim.-nt  or  mak.-  s.i.-h  m.  m.)randrm  a-^  th.- 
eireiinistan.-e-^  of  the  .-a-.-  r.-<iuir.-.  and  th.-  r.-siiMr.-.r  ^li;ili  ot'.-v 
sii.-h  or.l.r.     .\s  iimend.-.l  l'HI'.»,  .-.  !.  -5  il    :^> 

116.  In  anv  proi-e.  .liii};  re-p.  etinj;  laiwl  or  in  n-iu el  i>  any 
transa.-ti.Mi  ..V  .•..ntia.t  ivlatiiif!;  thei.to,  <-r  in  r.-.-p.-i-t  of  any 
instrum.-nt.  .-av.-at,  in.-ni..ranilum  or  entry  afl.-etinK  land,  th.- 
ii'du;.'  I.v  d.-cree  ..r  or.l.r  inav  dir.rt  th.-  retii-trar  to  eaiioel. 
;-o^^.^l.■^u^^titute,  or  i-su.-  :^!,y  diiplieau-  i-ertilK-ato,  or  mak.- 
•inv  meinoran.lum  or  mtrv  th.r.on  or  on  the  i-.'!tihi;aU-  ot 
fill.-  and  otlierwi.-.-  to  do  .\.iy  ,-.et  n.(-.->sary  to  -iiv.  .■il.-et  to 
rhc-  de.-r.M-  or  order. 
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117.  H.foi-c  the  registrar  sliall  inrfoiin  aiiv  dutv  to  l.o  l.y 
litm  perlomicd  undcT  any  of  tli.-  provisions  of 'lliis  A  t  lie  sliali, 
'■X(('lU  as  lionin  othcrwsc  provided,  dciii.uid  and  rccciv*' 
tlic  proper  fees  or  f.r  tlierefor  as  (i.v.d  and  sHtlcd  |,v  tariff 
made  from  tunc  to  time  l)y  the  Lieutenant  Covcrnor  in  ("ouncil; 
and  demand  and  receive  for  the  ;i--nrancc  fund  upon  evcrv 
al.solute  transfer  of  lan.l  a  tcr  th.  i->ue  of  the  lir-t  c-ertificatV 
ol  title  thcrelor,  wiiere  the  hind  was  not  incnniliered  at  the 
iiiiic  of  K-iiMerins  the  uniut,  one-fifth  of  one  i.cr  cent,  of 
tJic  vahic  of  the  hmd  trans  erred  if  sucli  value  amounts  to 
or  is  le.s.s  tlian  fivi'  thousand  dolj.irs,  and  one-tenth  of  one  per 
cent,  on  thi'  .•idditional  value,  when  such  value  e.\cee(l>  h\c 
ihou-and  dollar  ;  and  u|;on  every  sul)se<pient  tr;in>fer  he  r-hall 
demand  and  receive  uiion  the  increase  of  valui'  since  the  Kratit- 
u\<r  of  the  l.-ist  c(>rtihcate  of  title  one-hflh  of  one  per  cent,  if 
the  increase  is  not  more  than  five  thoiis;ind  doll;ir>  .-iiid  oiie- 
t(  nth  of  one  per  cent,  mi  ;iiiy  excess  ovn-  -ml]  fn,.  tlioiisind 
dollars. 

(2)  The  v.'due  ,-hall  lie  ax-ertaim  d  l,y  the  oath  or  ,iliiiin;i- 
ion  of  the  ai)i)licaiit,  owner  or  person  acqiiirinu  .-uch  l.iiid,  or  of 
-iich  other  i)er>on  .i^  t!ie  rcfjistrar  helieves  to  he  .acciuainted 
with  the  v.ilue  of  the  hand  and  who-e  o.iih  or  affirmation  the 
re<:i-trar  is  willing:  to  accept;  and  if  the  registrar  is  not  >ati-hed 
as  to  the  (orreclne^s  (,f  thc>  value  -o  sworn  to  or  afhniied  he 
m;iy  rciiuire  such  .applicant,  owner  or  person  aciiuiriny;  the 
land  to  produce  a  certificate  of  the  value,  under  the  h.and  of  a 
-worn  valuator  appointed  hy  a  .jud.ne,  which  certiticate  sliall 
he  received  as  conclusive  evidence  of  the  v.ilue  for  the  purpose 
,iforesaid. 

118.  ]':ach  rej,nstrar  >hall  kee])  a  correct  .'iccoimt  of  all  sums 
oj  money  received  by  him  in  accord.ance  with  tlu-  jirovisioii- 
of  thi-  Act  and  sh.all  ji.ay  the  same  to  the  iirovincial  treasurer 
at  such  limes  and  in  such  manner  as  .Ijrei  led  Ky  the  Lieutenant 
'  lovernor  in  ( 'ouiieil. 

119.  The  jiovernment  of  tli;^  i)rovince  may  accept  and 
ivceive  from  the  {lovernment  of  Canada  or  from'  the  Covernor 
111  ("ouncil  of  ( 'anada  such  jiorti-m  of  the  assurance  fund  formed 
under  the  Act  of  the  Parliament  of  Canada  known  as  Tliv 
'I I'lr'lone.s  Rml  I'l-oiwrtij  Ad  and  continued  as  the  assurance 
liind  l.v  the  Act  of  the  Parli.ameiit  of  C:Hi:ida  known  as  The 
l.inid  Titles  Art  IS't',,  a.s  tlie  sai.l  Kovernmeni  of  Canada  or 
Covernor  in  Council  of  Canaria  may  assipn,  transfer  or  pay 
over  to  the  ■loveriimeni  of  the  province  .and  for  the  purpose 
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of  ciirryiufz;  tti('i)rovi>iuii,-(if  this  Mct  ion  into  cIlVcl  the  Liciitciiiint 
(jovtrnor  in  Council  may  \>y  order  jjrovidf  for  the  adjusting 
o;  all  (lucstions  ari>in>j  iHlwtcn  tlif  govcriuni  n1  of  ilic  province 
md  the  government  of  Crinada  in  connection  with  the  assipi- 
iiiiiit.  transfer  or  payment  over  of  such  jjortion  of  the  said 
assurance  fund  as  aforesaid  includinK  tlie  »!:ivii\i!;  or  executing 
on  In  half  of  the  province  all  such  contracts  of  indenmity  or 
ntlier\vi>e  as  may  lie  found  nece— ary  or  expedient. 

120.  Tiie  assurance  fund  herein  provideil  for  shall  l)e  formed 
l.v  I  lie  jirovincial  treasurer  from  the  amounts  paid  to  and 
received  by  him  for  that  i)urpose  l>y  and  from  the  rejiistrars 
as  hereinbefore  jjrovided  and  iiy  investinj;  the  same  together 
witli  all  interest  and  i)rofits  accrued  .hereon  from  time  to 
time  in  serurities  apjiroved  of  by  the  Lieutenant  ( lovernor 
in  (  ouncil: 

Provided  that  the  said  assuraiiie  fund  may  be  invested 
in  securities  or  ol 'ligations  of  the  I'rovince  of  .\iberta.  As 
amiii(h<l  lUd'.t,  c.  .'),  S  <». 

(2)  When  the  .sdd  fund  .-hall  have  reached  the  >um  of 
.?7.').()00  any  >um  in  excess  of  said  amount  may.  by  direction  of 
the  I.ieuten.int  Covernor  in  Council,  from  time  to  tinie  be 
tran-ferrcMl  to  ami  form  i)art  of  the  consolidated  revenue  fund 
of  the  province.      I'll  1-IJ.  c  I.  i^  1')  (24). 

121.  The  assurance  fund  shall  not  under  any  circumstances 
be  liable  for  comixiisaiion  for  any  loss.  <lamaj!:e  or  deprivation 
occasioned  by  the  breach  by  any  owner  of  any  trust,  whether 
ex])resse(i.  imi)lied  or  constructive:  nor  in  any  case  in  which 
tlie  same  land  has  lieen  included  in  two  or  more  jirniits  from 
the  Crown;  nor  sliall  the  assurance  fund  be  liable  in  any  case 
in  which  loss,  dama<;e  or  deprivation  ha  been  occasioneil 
by  any  land  beinti  included  in  the  same  certiticite  of  title  with 
other  land,  throuuh  misdescrii)tion  of  the  boundaries  or  i)arcels 
of  any  land,  unless  in  the  ease  last  aforesaid  it  is  i)roved  that 
the  jM-rson  li.ible  for  <(imi)ensation  and  d.am.'ijies  i<  dead  or 
lias  absconded  from  the  province  or  has  bt  en  jidjudfied  insolvent, 
or  the  shi  riff  h.is  certitied  that  he  is  not  alile  to  realize  the 
full  .amount  and  costs  awarded  in  .any  action  for  such  com- 
pensation; and  the  said  fund  sliall  be  li.ible  for  such  amounts 
only  as  th<'  sheriff  fail-  to  iccdver  from  the  person  liable  .'is 
aforesaid. 

122.  ;  j.or.  ;';;.  appucation  of  an  own<r  of  .se\crai  !)arceis 
of  land  held  under  separate  certificates  of  title,  or  under  one 
certificate  of  title,  and  the  delivery  up  of  the  dui)licate  certifi- 
cati's  ttuTi'for  to  him.  Ilio  registrar  may  cancel   the  existina; 
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certificate  or  ciitificatcs  of  titlf  Knmlcd,  as  al>o  the  (lii|)licato 
(Trtificatcs  so  (ii-livirrd  iii),  and  uninl  to  llu'  owiht  a  siiifflo 
•  ■•■rtificalc  of  title  for  all  the  parcels  of  land,  or  several  ecrtiti- 
lates  of  title  •■a<'li  applying  to  one  or  more  of  the  parcels,  in 
accordance  with  the  ap|)lication;  upon  which  certificates  of  title 
respectively  sliall  he  entered  a  meniorandnin  of  each  and  every 
mcumi)rance,  lien.  charRe.  niortfjaue  or  other  instrument 
affect inc  such  parcel  or  parcel-  of  land.  seltiiiL'  forth  the  occasion 
ot  the  c.'inceliation  and  ref.  rriiin  to  the  cirtilicate  of  title  so 
(iranted:  and  thereupon  the  registrar  shall  i>sue  to  the  applicant 
one  or  more  dui)licale  certificates  as  the  case  re()uires: 

Provided  tliat  no  one  certificate  issued  to  any  person  under 
this  section  shall  include  or  refer  to  a  gnater  area  than  >ix 
hundred  and  forty  acres  of  land. 

123.  I  I  III!  pruuuciion  to  the  n};i>trar  of  satisfactory  proof 
hy  >tatulory  declaration  by  the  jxTson  to  whom  a  du])licatc 
certificate  has  heen  issued  or  hy  some  one  haviufj;  knowledpc 
of  the  facts,  of  the  accidental  loss  or  destruction  of  the  dui)licate 
certificate  so  issued,  the  registrar,  having  in  the  newspaper 
pulilished  nearest  to  the  land  described  in  the  register,  or  if 
more  new>pai)er~  tliati  one  are  iMilili-hed  in  the  ^anie  locality 
then  in  one  of  >uch  newsi)ap(is,  and  in  a  consi)icuous  jilace 
ill  the  land  litk-  oflice  for  four  weeks.  pul>li.-hed  a  notice  of 
his  intention  to  do  so.  may.  having  entered  in  tlie  register 
the  facts  as  jn-oven,  issue  a  fresli  duplicate  certificate  in  lieu 
of  the  one  so  lost  or  destroyed,  noting  upon  tiie  same  whv  it 
i.s  so  issued : 

IVovided  tli.at  the  jiulilication  of  >uch  notice  in  a  newspaper 
as  above  provi<led.  or  of  any  notice,  may  be  dispensed  with  if 
the  registrar  is  satisfied  as' to  the  loss  "or  destruction  of  the 
duiilicate  certificate  so  issued  and  that  notice  of  the  i.ssue  of 
another  'ujjlicate  certificate  in  lieu  of  such  lost  or  destroyed 
certificate  in  a  new-paper  or  otherwix'  i-  luuiecessary. 

124.  (!)  Any  ouiicr -ulMlividing  land,  for  which  a  certificate 
of  title  has  been  gninted.  for  the  purpose  of  selling  or  conveying 
the  sam<-  in  allotnu  iits  vh;,]!  d(  posit  with  the  registrar  a  plan  in 
triplicate,  on  tracing  linen  not  ( xceeding  twenty-nine  inches  in 
width,  of  the  land  on  a  scale  of  not  less  than  one  inch  to  every 
four  chains,  and  the  scale  sha'l  be  marked  on  the  plan;  the  plan 
shall  l)e  a  fair  .specimen  of  draught>manship.  to  the  satisfaction 
of  the  examiner  of  surveys,  and  sjsn!!  n'^-t  by  arreptr-:!  if  any 
part  of  the  lettering  thenon  has  been  done  by  means  of  rubiier 
stamps  or  maihiiie  printing:  the  plan  shall  >how  in  black  India 
ink  the  boundarie<.  numl)ers  and  other  distinguishing  marks 
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of  l!\i'  I'jt^  Linl  DMt  tliiTiliy,  and  sliall  sliow  tlu-  numbor  of  the 
scttion,  town-liip  .iiid  raiiKi'  or  tin-  iiunil)»T  of  tli(>  river  lol, 
oi  tlio  nainr  nf  ilic  di-trict  or  n-iTvatioii,  as  the  ca-c  may  ho. 
in  whirli  the  l;ind  lies.  al>o  the  iiunilxr  of  tlu'  meridian  west  of 
wliich  tlir  siiil  ran^c,  river  lot.  distriet  or  reservation  is  situated, 
jvs  well  ;is  all  boundary  lines  of  tlie  iniarter  section,  section, 
seetions  or  river  lot.  whieli  contain  llie  -iilulividtd  land  shown  on 
thoaid  plan;  the  plan  >liall  show  all  nioniimenls.  po~t- or  marks 
l>y  v.liich  th(  diit-ide  l.oiindarir^  of  the  land  -liown  oi'  the  plan 
are  d(  ttrmiiK  d;  where  the  j)l:in  i-  a  ^iilulivision  of  a  lot  or  lots 
on  a  former  jiian.it  Av.'.W  show  iiioranf^e  inkoriii  >earlet  vermilion 
p.aint  the  uiiniKers  or  other  distin;;ni>hinM:  marks  of  the  lot 
or  lots  sulidivideil  and  the  lioundary  lines  of  sueh  lot  or  lots; 
ihe  plan  >liall  al-o  >how  distinctly  !i!i  roads,  stn-ets,  pa.ssagos, 
ihoroimhfares.  s(jiiares  or  reservations  ai)propriated  or  set  apart 
for  pnl)ii''  use,  with  the  e(HirM's  and  widths  then  of  re.-pectively, 
the  l(ii-;11i  and  width  of  .-dl  lot-,  and  the  eourM>  of  ;dl  division 
lines  1)(  tweei\  the  respective  lots  witliiii  the  .sime.  tof!;ether  with 
such  other  information  as  i>  re(iuired  to  >liow  distinctly  the  posi- 
tion of  (he  Land  liein^  Milxlivided;  i  ach  lot  shall  I'c  marked 
with  a  distinct  miniher  or  .symbol;  .and  the  plan  shall  further 
show  t!;e  coinses  of  all  streams  of  water  within  the  limits  of  the 
land  iniludi'd  in  tlie  plan;  and  every  plan  shall  l>e  sifiueil  hy  the 
owner  or  his  af^ent.  or  when^  the  owner  is  ;i  corporation  liy  the 
chief  oliicer  of  llie  corporation,  and  certified  in  l)l;ick  India  ink  in 
the  form  (*<'  in  the  .-.chcdule  tc  this  Act  liy  an  Alberta  land 
sin-veyor.  whose  respe(  tiv(>  signatures  shall  he  duly  witnessed 
and  at  toted  in  the  manner  hereinbefore  provided  for  the  attesta- 
tion (,f  instnunents  to  be  registered  under  this  Act.  One  tripli- 
'\atc  of  till  ))l.ii'  shall  t'ortlnviih  be  tran>mitted  by  the  rcf^istrar 
tothe.lepar.m.  n'v  of  ))uMic  works.      I'.ilO.  c  2.  §  \2  Ci). 

("J"!  Tl'.e  rejiistrar  Ix  fore  filinii  a  plan  may  n  quire  e\i<lence 
to  be  given  explaining  any  >eeininH;  discrepancy  between  the 
ni(  a-iH' incnt ;  on  the  plan  and  the  d(-cri()tion  of  the  land  in 
the  rcRister  or  the  measurements  on  any  former  i)lan,  or  may 
rerpiire  evidence  on  anv  other  matter  which  he  considers  requires 
tobecxiilaiiKd.      MM)!*,  e.  I,  §  11  U). 

i:i)  In  no  case  shall  any  jilan  or  sin'vey.  although  fii<  d  and 
registered,  be  bindinu;  on  the  ])er.son  so  filinp:  or  rcpisteririR 
the  .same,  »)r  ujion  any  other  ])erson  unless  a  .-^ale.  mortjiasf'. 
nciimbra.nce  or  lease  has  been  made  accordinp;  to  such  i)lan 
or  si!!\iy;  -inil  in  a!!  cases  cancelLatifsn  in  whole  or  in  j.art 
or  ani(  iidments  or  alterations  of  any  sueh  jilan  or  survey  may 
bo  ordered  to  be  made  at  the  in.-tance  of  the  per.-..n  lilin};  or 
legisterinfi  llie  sjune  or  of  ;in\'  per-i>n  derixinj;  title  t!irou};h 
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liim  of  !iny  l;m<l  >lio\vii  on  ^ndi  plan  ,,r  -iirvcv  l>y  a  jmif;.' 
it  (JM  a|)|)lif;iti(.u  for  llir  |Mir|<.M.  dulv  iii.i.lr  ;ni.|'  iiiM.n  licaiii." 
;ill  partus  coiiccriKd  if  he  ilioiiMht  (it  and  ju>t  .<o  to  or.lcr 
and  upon  siidi  t.riiis  and  conditions  as  (o  coMs  and  ollicrwist" 
as  may  !)<•  dec  m.-d  fxprdi.nt  and  the  judj;.-  ruav  niakr  such 
ord.T  as  to  tlir  vcstins  or  revesting;  of  anv  land  included  in 
-mil  plan  as  he  may  think  fit: 

IVovi.Icd  that  the  provi-ions  of  this  -iction  >hall  apply  to 
any  plaii  wliich  was  formerly  (il.d  or  i(  i;islcn-d  in  the  jand 
iitlcs  other  for  any  rcfji-tralion  district  in  the  Northwest 
lerritones  now  within  the  province  of  All.eria.  whether  a 
c.rtiiicate  or  certificates  of  title  have  h-en  jrranted  or  not  for 
tlie  land  shown  on  such  plan,  or  for  a  v  part  of  <\uh  lands 
''••<H»,  c.   1.  <5  II   ft  I. 

(4)  No  plan  of  suhdivision  <,f  anv  land  shall  he  registered 
unless  It  conform  in  all  respects  to  the  regulations  of  the  depart- 
ment of  i>ul)lic  works  with  regard  theivto.  l'j()7  c  *)  S  1!)  r.i)- 
l'.»0!),c..J.§Il(Jj:    MMI-I2.C.  (.  §  I.",  (2.-.i. 

(5)  The  registrar  -hali  not  accei)t  transfers  or  mort"aK<'> 
ol  ])arce!s  of  land  within  the  limits  of  anv  plan  reRistered  in  tlie 
land  titles  otHce  under  this  section,  unless  the  luMindaries  of 
such  parcels  are  delimii.  d  '>a  liie  [)lan,  or  unt  =  i  a  new  i)lan  -h  ill 
havo  been  registered  imder  this  se.  :ioii  showin-,'  the  said 
i.oundaries  an<l  distinfiui-iiini;  tlie  said  parcels  l.y  numhers  or 

etters  It,  m  his  opinion,  the  rcKistralion  of  such  transfer  wouhl 
have  the  <  fTect  of  nuilil'yiiif!;  th,>  provi-ions  of  the  prccedinK 
sui.secti<.n.      IIIKI.  c.  2.  S  12(4);    I'M  i-li'  c.  t   5  IT,  (25). 

(tl)  No  plan  of  sulidivision  of  any  incuiuhercd  l.aiid  sliajl  he 
lejiistered  unie-s  the  -.inie  he  .approved  .inrl  -ijrned  hy  t!ie  iTicM,n- 
lir.'iticee  or  inciiiiil.r.iui  ei-.      I'.tii-i_).  c   4,  j  ].")  (2")"). 

(7;  No  lot-  -hall  he  :-oid  under  airneinent  for  sale  or  other- 
wise according  to  .any  town-ite  or  -iihilivision  plan  uetil  after 
the  same  has  heen  duly  re>iistered  in  the  lami  titles  office  for  the 
re^ri-tration  district  in  wliich  the  land  shown  on  r-aid  jilan  is 
-ituate.  providing  that  this  section  .-hall  not  applv  to  anv  i)lan 


now  in  existen''e  and  .-itiproved  hv  the  minister 
iJ  i:)(2.-)). 
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125.   Ill  the  following  six  -ection-  the  word  •Toad"  shall  h<', 
uiil.    -  tlic  conlext  orhcrwis.'  re!|uires.   t.ij.! n  to  m'-m  :>»<{  to 
reter  to  any  old   trail  which  existed  jirior  to  the    .suhdivi.Mon 
ol  the  laiul  which  it  cro-es  into  ~,ctioii~  ,,r  .niv  road  idlowan. 
diversion  or  new  road. 
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126.  I'liii!!  il;.'  tiliii;:-  in  ilic  viinl  liili-  nllii-r  of  ihr  plan-, 
ot  -iii\i  v.-  ul'  any  loail  a-  pni\i(i<M|  tor  in  Tlu  I'nhhr  WDrl.:'^ 
Arl.  the  laii(l<  shown  on  -iidi  plan-  m,  lar  a-  tlir  -arnc  air  not 
Dominion  l.inil>  >li;il!  'ot  in  ihf  ('lown  in  liic  ri^rlit  of  the 
provincr.  Milijcct  to  the  risht  of  any  p,r-on  who  ii:;^  aci|uir"i| 
any  intcrol  in  the  said  lands,  so  far  as  the  -anir  air  lakm  for 
any  road  aliow.ancc  di\cr-ion  or  new  road,  lo  compensation 
for  >urh  iihrn'st. 

i'J)  Tiic  Crown  ~hail  noi  In'  cnlitliii  to  any  mine-  oi- 
mini  ral>,  wlicthcr  >olid.  Ii(iiiid  or  fiascou>.  wliicli  may  \>r  found 
In  I  \ist  witliiii,  niM)n  or  imdcr  any  land  vested  in  tln'  Crown 
under  the  provi-ions  ii'i  tills  section,  unles-  the  -ame  are 
expre--ly  purchased,  and  the  title  lo  any  such  mine-  or  miiieral- 
^hall  in  no  wi-c  lie  af'l'ected  liy  the  lilinn  of  aiiv  jilan-  of  -urve\- 
;i<  (in  .idid  herein,      litll-ri.  i-.   1,  S  1,")  CJli).  ' 

127.  ria'  provi.-ious  of  I'Ik  Pnhlli-  \Vnr]:s  .\,l  wiili  rei:ard 
to  the  allowance  of  coniiiensation  toi-  land-  iei|uirid  for  piiMie 
works  and  the  pro\i-ions  .a-  \u  procedure  in  the  >:\'u\  Act  con- 
tained \\\\\\  reji-.ard  the- 'to  -hall  ohtain  in  ail  applications  for 
eompeii-.-iiion  made  mn.er  tlii-  Aef. 

128.  \\l)enever  till  ])jan  of  thr  -iir\(y  in  ii.aniurapii  TJO 
hereof  mentioned  is  forwarded  to  the  reiiislrar  of  tiie  ]>roper 
land  titles  ofiice  l>y  the  puliiic  works  de|)artmint  the  leiii-tiai 
-hall  call  in  tiie  ihiplic.ate  certificates  of  title  foi  .ill  p.att  ntiil 
lands_  affected  therchy,  in  the  iiiann.i  set  forth  in  ,-ection  111 
ot  tlii.s  Act,  imt  if  the  renistmii  owner  refii-es  or  nesjieei-  to 
return  the  duplicali'  certificate  of  liij,  within  thirty  dav-  after 
till'  (leniand  ha-  iieen  mailed  io  him  the  reni-trar  -hall  proceed 
to  file  the  p|;m  and  shall  cancel  the  .ana  rei|uired  Uv  tli;  ro.ad 
as  siiown  on  -ii.h  ])l:iii  from  tin'  ori-inal  i  iiiiiieates  in  hi^ 
ofhce  and  Irom  tiie  duplicates  that  may  have  Imn  o,-  nia\ 
otherwise  lie  retMrned  (o  him  and  shall" issue  a  certificate  ot 
title  for  tic  ro.ad  to  his  .Majesty  in  llie  ritiht  of  the  i.rovinci 
and  forward  the  duplicate  thereof  to  tlie  mini-ter  of  piihlic 
works. 

129.  If  a  certificate  of  till.'  lias  not  liei  n  issued  for  aii\  Lmd 
allected  hy  :>  road,  a-  shown  i)y  the  plan  which  ha-  li.'en  tor- 
warded  to  tic  rejrislrar  hy  the  |iuMic  woiks  depart  mini 
jiursu.int  to  the  iirovisions  of  this  Act  the  re^istr.ar  sh.'iil  c.incel 
the  are.i  rc'iuired  for  tlie  road  as  -liown  on  -iicli  iilan  from 
Ihecerliheatesof  titleas  thev  reissiie.land  from  the  duplicates 
liefore  they  are  delivered  to  the  owners  and  >liall  is<ue  new 
certificaKs  of   nili    tor   the  area   so  raneelled,   a-   lao'.ided   in 
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''"'    pnr.d.Mj;    .,,,„„,    )„,v„f.    iml,-.    ||„.    n,,,,„     ol     l|,r    hni.l    H 

:-siUM|  Mil,j,.,-t  to  tlir  n);Hl  -l„,\\ii  ,,ii  i)„.  pl;,,i. 

130.  Where  iiKii,yi)l;,nlilc,l,-i>  mention...]  ill  MTiMm  I2i;l,eie„f 

or  hetvto.ore  (,|e,l  l,y  the  .lepnrl  n>enl  ol  ,,i,l,|,e  Wo,k~  ol'  ihe 
-NorthweM  l.^iTitone.  or  of  111,.  pn,vinrr  i,  i-  m.-nle  to  .•,ime.,r 
'■o  the  sitl^t.-irlion  .,t  tlie  nmMn,r  that  ina.ule.M,  teehnieal 
'>!•  o.hef  ,.,n,r  ha^  int,  rvene,|,  the  f,-iMiar  inav  permit  -iicli 
I'"'"'  '<>  !"■  uith.h-awn  and  a  eorr. -t  plan  MihM it'iit..!  therefor- 
:"i.  the  pn,viMon<  of  >eetion.  ll'i;  to  12!)  hoth  ineln<ive  hetrof 
sliall  apj.ly  to  >ii,h  eorivete,!  or  HihMituted  plan  up.,n  tl,e 
same  heum  tiled: 

I'n.vidMl,  however,  that  uhep.  a  eerlili,.ate  or  eertilieates 
'"  ""',  "  "'V  '■■""!  ^I'"'V"  upon  ll„.  plan  ^^hie|,  it  i-  d.^red 
to  withdraw  ha^  or  have  l,e,  n  i-ii,  d  to  the  ^  roun  no  Mieh 
l'l:tn  >hall  he  witlMh'awn  until  Mirh  .■••rt ilieate  or  n.rtiheates 
^''''"  ''••''■■;■  '"'■  =  '  "'iirned  to  the  reyii.trar  who  >hail  caned  fl„. 
same  and  isMie  aiiotl  r  eerlitieate  or  otlier  eerliliea!e>  ,,f  title 
"1  tfi.'i)iae.-aMd>tea,  hereof  to  his  MajeM  v  in  then-lit  of  the 
I'l-oMiMv  lor  tla  land  .diown  iii)on  swell  correcte,!  or  -iil,-.titiit,.d 
I';,'"-  ■'""'  •'"'  'li''-'  "f  -■■lid  eaneellation  and  n  i^Mie  land  the 
'•I"''''  '.'t,  Slid  v.uhdraual  and  Hih-i  it  ut  ion  in  ,a>e,  in  whieh 
no  .-ertlllrate  o:  title  ha>  heen  i>Mi,.d  tu  the  Crown  <>(  the  lands 
dunvii  upon  the  plan-  ,m,  wilh.lrawn)  dial!  he  to  nve-t  in  the 
person  or  per>oii>  Irom  whom  Mich  land-^  may  have  l>een  dive-ted 
I'V  the  plan  that  1-  >o  wiiiidrawn  or  in  his  (,r  tlieir  heirs  exeeu- 
tors.;.dmtm>iratoi<ora-H;;n-.-iielipart  of  the  land.  so(iivested 
:is  IS  not  >ho\\n  upon  the  eon. cted  plan  -o  -iih.-titiited,  and 
the  HfiMiar  -hall  -o  notify  Mieli  pet-on  or  per-ons  and  d.all 
raneel  the  eaneellation  if  any  made  hy  him  iijion  the  oii-inal 
certifieale  ol  ntle  in  |ii>  o|!i,T  an<i  upon  the  duplieaie  thereof 
wlien  It  IS  returned  to  liim  and  -hall  eaiu'el  oui  of  the  oriKinal 
'•'•ililieate  and  duplicate  the  area  ,-howii  upon  the  i'orrect('d 
••ind  -uh-tllllleil   plan  -o  lilrd. 

131.  I'lvery  covenant  and  jiower  d((  lared  to  he  iinpli(  d  in 
••my  iti>trument  hy  ■  -nie  o''  'hi-  Act  mav  he  ne;;alive<l  or 
mod.|ie(|  |,y  expres.-  ieelaration  in  the  in-trunidit;  an<l  in 
;my  actum  tor  a  snppo-^ed  hreach  of  aiiv  .-uch  covenant  Ihe 
rovcnaiit  ailened  to  he  hrokeii  mav  he  >et  fortli  and  it  shall 
|'«'  lawful  to  allefr,.  ,1,.,,  ,i„,  p.,,.,^.  j.fvain-t  whom  the  action 
is  tMouuhl  did  -o  covenant,  preei-.lv  in  the  -aiiie  mjimier  as 
It  the  eovenaul  had  1„,  ,,  e\pir-e,|  i,,  word-  in  the  transfer 
or  oth(>r  instriinH'tii.  anv  law  or  practice  to  the  confrarv  not- 

ri.'.ji'!!" '!■"*"'•  '""',  '■'.''"■  ■-".'■'.'  ""hli"'l  <-ovenant  .-hall'  haw 
'■",'.'""  ■■■•■'■  ;''iiii  cit.  ,T  .liiM  !  M-  I  iiiuMii  i  in  I  iie  >ame  manner 
a- il  11  had  heen  s,.t  out  at  hiiiith  m  tin' transfer  or  oilier  in.-tru- 


t<0( 
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iiiriit ;  :iii(i  w  li,  II  any  tr:iii-!'cr  <>v  otli.r  in-lniiurnt  in  a^'Cdnlaiicc 
•Aith  this  Alt  i-r\.Tiitc(l  In  iiiniv  partii',-  than  mic  .-.iicli  covenants 
.■i~  ire  liy  llii>  Act  to  lie  iiiiplicil  in  in-.innnciit<  of  a  like  nature 
-hall  he  conMnie.i  to  he  -everal  ami  not  \n  hiipj  i|„.  oaiijc-; 
jointly. 

132.  The  owner  of  any  l.iinl  for  which  a  cerlnii\ale  <if  utle 
hn.s  he*  ti  frranted  or  of  any  lea-e,  lllort^a}Ie  or  charKe  afTeclinK 
till'  .-^anie,  ~!iall  on  ;.|)plicat'on  of  anv  hencfi,  iarv  or  iier.^on 
mleri'.-ted  ihenin  he  ho;ili,l  to  ailirv  iiis  name  lo'  he  u-d  i.y 
"■';•'.''  l"ii''f'H'i.ir\-  or  puMui  in  any  action.  Miit  or  proceeding 
V.  'iich  it  may  hi'  neco.uy  or  proper  to  hrimi'  or  in>litiite  iti  the 
n.-iine  ol  Mich  ()\\ner  conci  rnin<i  >ucli  laiiii.  ha^',  inortKa^c 
<«r  chaific.  or  for  tin  jirotection  or  hi  nefii  of  the  lit!"  vot^d 
lu  such  owner,  or  of  the  intere-.t  of  anv  Muh  hi  neliciary  or 
person;  hut  nevertheless  such  owner  shalTin  anv  (  a-.-  he  entitled 
1"  I'c  mdemnilie.i  in  jik,.  manner  a-,  if  hei'.ji  a  tiiiMee  he 
wo:iid  hefor,.  the  pa-^in;;  of  this  Act  ha\.'  heen  entiilei'l  to 
l>(>  iiKienmitied  in  .1  similar  case  of  Ins  n.mie  h,  inji  ii-ed  in  any 
-nch  .action,  -nil  or  proccdinus  i,,-  ),j,  c(s//(/  f^u,  tnis-t. 

133.  W  hriir\cr  any  jjcr-on  who  if  not  under  di>ahiiitv  iniulit 
have  ma.h-  ..ny  .application,  ^iven  anv  consent,  done  any 
act,  or  \nvn  jwriy  to  any  iH-oceedinaMmdi  r  I  hi-  Act.  is  a  minoi" 
idiot  or  lunatic,  the  Kiiaiili.an  or  committee  of  thee.-ta,e.  res|)<'c- 
tively,  of  such  a  j.ei-oii  m.ay  make  sudi  application,  give  .>i!cli 
consent,  do  such  ,act,  ,and  he  parlv  I0  -uch  i)roc. .  dinf,'  as  such 
tKTs(.ri  il  tree  in„u  disahility  mi-ht  h.aM'  made,  uiven,  done 
and  heen  p.ariy  to,  .and  shall  olherwi-.'  npreMMii  -iidi  person 
lurtliepurpos..s„f  this  Act;  and  wh  ■never  there  i- -lo -ni.ardi  in 
or  committee  of  the  estate  of  anv  such  pei-on  ahin  -.lid  hen,., 
itilant,  1  hot  or  lunati.'.  (,r  whenever  anv  !..  1-011,  the  commit  lee 
i.t  whosv  otale  11  h.-  were  idiot  or  lun  ilic.  would  he  .■imhorixe.l 
to  ;ict  for  ;i.id  repiN-cnt  s,„.h  per-on  under  this  Vci  i~  of  m,- 
-oiind  mind  an<l  incapahle  of  manauinfr  l,is  .anair.  hut  h  •- 
not  heen  found  an  idiot  or  lunatic  un.l.r  in.,uisition,  ;,  court 
>'r  ,a  jud-e  m:iy  appoint  a  guardian  of  such  per-on  for  the 
i«urpo-e  ot  any  pro;-eediiins  under  this  Act,  and  from  lime  to 
tmi..  clian.u;..  -ucli  Kuar.lian,  And  wherever  the  eourl  or  a 
jud-e  sees  lit  it  or  he  may  apT.oint  ;i  person  to  art  as  the  next 
ineiid  of  a  married  woman  for  the  i)urpo-e  of  anv  proce<.dins 
umler  this  Act,  and  trom  time  to  time  remove  or'ehanKf  such 
next  friend.  ^    ' 

134.  Uh.iiever  ill  any  ,aition,  suit,  or  other  proceedin.r 
afTectin«  land  lor  uhich  .a  certitic.ale  of  title  h.as  h.-en  Lrr/mted 
1!  heeoiiie-  nece.s.s.ary  to  (let i  riuiiie  the  h.rt   uh.'lhi.r  t!u'  ir.an."- 


["■'■'■-  "luit-iK.,-,  inc'uul.r.nu'.-,  „r  i, -m r.  i~  ,-,  ,nKv\vx^vv 
trnn^tnvv.  rrinM..;,^,.,.,  iiu-imihnuiccc.  ,.rl(».r  |,,r  valiiaMr  Vo.i- 
M.iH.,c„,.,.„o,.:u,vp.....,.vhoi.p.^ 

,"''<■'   P> '"•(•.. Imji-  n,:.y  .iv-  „,  ..i,].,,,..  .nv  tnu.^f.T,  raort- 

'■•"'I  ».  .!-puf,.    althouf,!,   ti...  sn.n,.  i.  n„.    n  ,Vm.,|  to  h.      .- 

•■'''''•'•■^'''■'''  •''!-■ -■•|,a<l,..,.a,.an.r!.V, I  l.y.lH.nf^iMrar, 

135.  IX.vpt  in  ii„.  ,■:,-,.  of  tVau.l  n„  pcixui  rontranino-  .,r 
;  ;;.  n.;^  wnl,  .„...„.  ,,,■  p,,,..!,,.  ,<.  .ak^a  tnu.lV.r,  rno  ^  ^;' 
"''';-■;'■  !•;■-  IHMH  .h<.  ..w.H.p  of  anv  l:,n,l  (or  ^:hu■h 
;"''■'";  -"'nl';  Ik.s  lun,  ,u,,,„f,,l  >!,all  1„.  I  ou.hI  or  con- 
""  '."  ""Iiniv  inlo  or  a^,-.n.:i„  ,1„.  .■im:,„Manr,.s  in  ,„• 
^,;:'V';p'■"''  ''•■■-''■'•''  'I-  ''--■■-■  -.V  pnviou.  ow,,H- 
,  ;  :V~  '"■  ^""  '■'■-'^"■'■"1  <"■  "•  -'•  t.,  tl.,.  application 
"  "  !;ii"  '.'-  in-n,y  ,,r  ul  a.,y  part  llunof.  nor  .^hall  l,,. 
;;•;"<  ""I   I'y   nu;,,.,.  .luvn.   ,mp|i,.,|  .„.  ..onstru.-liv,.,  of  anv 

;■;'","■'  '"  '"'•  "'""■".V  HotuiihMan.lin-  an.i  tl,.  knoul,  ,1,.. 
' I'-l  any  trn^t  or  nnn.f.,>t..rr,|  i„.,,,m  i.  „:  rxiMrn.-r  mk,!!  noi 
'>t  itM'lt  !„•  iinpiitcl  as  fraud. 

136.    In    any    -un    for   <p,.r,t,r    inrfonnanr      hroiidit    i.y    an 

'^^^■'."\"i^"'>-|"" '■^^l'i''l'^i''''rtifirat..oftitl,.lK.Hl„;njrrant;' 

i.fiainst    a    pca-Mu,    uIh.    l,a^    rontract,,!    to    purHia.-    tlu.     an 
'""  ''•'.v".>ino|,r,.o.  any  Iran,],  or  ul  Iht  mrmn^tanr,  s  uairh 
:.von!m^totln-.AH  uonM  afh.t  ,1.,.  nj:!,,  of  ih,.  tran.fo.or 
''■/''''''''■'■''''  '■'■'■'''•'■■■'''■  -'I    'i'!''nMl,rou,Hr  .hall  1h.  ,.vi,irnro 

"';■",'"■  "'""■'■  ''":  ^'  -""•'  ^""'  ^-''i'l  ti'l''  '<•  tia-  land  for  the 
o-tatc  or  uitorrM  ihrnin  naniion.  d  or  dr-.-rilu  d. 

137     rp„n   il„.   tranMVr  of  any   land  for   nl.rh  a   rrrtiliralr 

I    'llr  li.'-~    ,,  n  .nantrd  to  tuoor  niorr  pcrMuw  as  joint  owners. 

"  '"•    "'1'^  '■>■  'I" '"  ••'^  "■"-'"-.  it  M,all  I,,  lawful  for  tlx'  trans! 

t''>nr  to  niM.t   in  tli,    tranMrr  or   otiaT   in~truna  nt    thr  wor.N 

'"-  Mirvn,,r~,np    :    and  tho  r.-i^trar  shall  in  su.-i.  ra-r  inrUido 

-Mlcl,  U,,rds  in  Iho  duilliratc  r,.rtilira!..  I-Urd  f.  >u<-h  joint 
own.Ts  i.ursuanl  1.,  thr  transtVr  and  in  lla^  rortitirato  of  titl.- 
and  any  ,u,  ..r  ,nor..  p,rM,ns  m,  nri-tmd  as  joint  own.Ts 
.  )>  land  la  1  la  tla.n.  a.  truo.,.  n,ay  hv  u.itinKnn.ior 
tlini  hand  aulhori/r  d,,.  rro,.,,,r  to  ,nlrr  ihr  words  "nu 
survu-.H-ship  upon  thr  dupli.afo  <-..rti(icato  an.l  alM.  nron 
""■  '■';'•'•'■•■•'; t.Xl'-   .'Mid  afl.r  -uch  .  ntrv  I,a>  turn  n.a.lr  and 

nn  "l      ;■■  "",  '.'■^'^"'■'"'  i"  ''"'"'■  ""  ''  '^'-''  -'-^  "f"r<-ai<l  it  shall 
"«'t     '<■  lawful   tor  any  l,.ss  nun.l„r  .,f  joint   oumTs  than  11,,. 

S!,!!!!"  ^!l'.!!I!;!''!'.'"  "■'"-''■'■  ■"•  "•["■nu^,.  dral  with  tl,,.  land 

.,' ', i"i:i^    m:i-   ::;;::■;,.;;.   ,,;    ;;,,-   ,,,101    c,    ,,\    ;i    jiai^c    in 

an  (jid,  r  on  motion  or  pditicni. 
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138.  l^'torr  makiiiK  .-mv  order  as  atoivsaid  tlii"  court  or 
Jildjii'  ~liall.  it'  it  -niii  rri|iii-.iti.,  .-aiiM- .iioii,T  of  iiitriuioii  -o 
to  do  to  1...  i.roprrlv  a.lvcrti-id,  and  in  Mirl,  ra-(-  appoint  a 
period  ot  tinie  uitlim  uhich  ;,„y  p(.r>oii  intciv-frd  may  ^how 
cansc  why  i!i(  ordrr  should  not  I,.,  inadr;  and  th.Tcupon  tli.- 
-aid  roiiri  or  jiidur  may  onl.T  tli(.>  traiiM'rr  of  tlic  land  to  anv 
new  owner  or  owners,  soieiv  or  jointlv  with  or  in  the  plac'e 
ot  any  exi-tiiiK  owner  or  owner-,  or  in.iv  make  -iieii  (.r<|er  in 
the  prennse-  ,as  the  court  or  jiid-e  tinnk-  iu-t  lor  the  protec- 
tion of  thi'  iiersoiis  })cnelici,ally  interested  in  ih,'  land  ur  in 
the  proceeds  thereof:  .'ind  upon  -udi  l,ein<r  dej-o-it..!  wifi, 
the  regi.stnir  he  ,|,.|||  m.d.e  a  memorandum  thenuf  upon  the 
efrtifieatc  ol  title  and  upon  the  (hiplicate  eertilieate  when  the 
-ame  i<  produced  to  him;  and  upon  siicii  memomndum  liein.r 
made  the  ix'r-on  or  persons  named  it;  ijic  order  -hall  he  the 
owner  or  owners  of  tlie  land. 

139.  Notliinji  eontaiiKci  in  this  Act  .-iiali  take  awav  or  aff<'cf 
the  jurisdiction  of  any  coinju'tcnt  court  on  the  frroiind  of  actual 
traud  or  over  contracts  for  flic  .silc  or  other  di-poMtion  of  land 
lor  which   I  e,  rtificatc  of  title  has  hccii  uranted. 

140.  -J'he  Lieutenant  Com  nor  in  Coumal  >h;ill  from  tune 
to  tune  provide  the  necosiry  Looks,  forms,  and  oth.a-  ofiicc 
HMiui-itcs  and  shall  ni.ake  such  rul.'s  and  rcKulation.  as  are 
necessary  to  carry  ou.  the  pr.,viHons  of  this  Act;  and  .shall 
.•ilso  make  such  rule<  .and  n  uulaiion-  as  to  him  appear  necessary 

or  uu.Hfr  Hfect  to  thi-  .\ct.  in  cases  unprovided  for.  .ac,-ordin?r 
'<>  It-  true  intent  and  purpose.  ' 

141.  I'ro,  .edii,^.  under  this  Act  shall  not  aL.ate  or  Le  s„s- 
peiHle,!  Ly^any  death  1  raiHmission  or  chan^re  of  i„tere~i  Lut 
in  any  suc.i  event  :.  judfre  may  m.ake  Hich  order  for  carrvin.r 
on  di-continumf;  or  .Mispcndins  the  proc..e,linjrs.  upon"  the 
apphcdion  of  any  person  interested,  as  under  th.-  cireuin- 
stan,e>  he  thmks  ju-t.  ,an,l  may  for  such  purpo.s..  re.mire  tlu- 
pro,  uction  of  .such  eviden.v  .and  Mich  notices  to  Le  Lnven  as 
lie  tiu!ik~  iiecc-sarv. 

142.  No  p,tition.  order,  afiidavit,  certifie.afc,  renistration 
or  other  proceedmi.-  under  this  Act  .shall  Le  inv.alid  Lv  re.a-oii 
of  any  informality  or  te.^hnicai  irrefr;.laritv  therein  or  of  any 
mistr^Ke  not  alTectinfr  the  .MiL^t.antial  ju-tice  of  the  proeecdinR,; 

(2)  Alfidayits  for  u-e  in  ai)plieations  to  register  title,  or  in 
any  matter  other  than  the  excaitir.n  of  instruments,  mav  be 
made  Letore  any  i.eiMni  authorized  to  ImL,.  Mil.!.,,;.,  f^;  „„. 
m  It...  >tipreme   (  ourt   of   the  \,,rthwest  -rerritories    or  anv 
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143.  ■ri„.  m^pcrt,,!-  of  land  titles  „fli,.,..  -Inll  uo\    n„r    1,.,1I 
Ij  J  n^  At.  ..  :un-  onl.t-  nr  ..„,..,,   n,l.  :n:ui.  in   ,H,,..'"^^^^^ 


144.   \\l„,„v,T  ,„y  nniNT  ,.  uiHl.r  this  A.-i   ^,il„uiltr,l  f,, 

i:..;;t.;;j.;:,K;lT.;iU;;,.;-jr;-,!::-;;;;,-,;;y^^S 

l.rov,.s,o.H  :,n.  ,n:„l,.  thrrHnr  i„  this  .\,.,.  nr  .,   t     .p     -,  ,' 

>.H'h  spnMal  ,.-.nMo..s  an<l  th.  judp.  sh:m  I..  ,,,;,,,      '^S 
''"'  '",''"''■  '■'■'imn-.l  thrtvl.v  to  l„.  frivrn  is  not  si     1    ,, 

;;;;;y  -t  not... .,,  .^ 

"•i>    'lin.t    that   Slid,   noiir,.   1„.  sci-vcl  prrsona.'iv  uDon  s,h.», 
f;;  -n^  as    „.  n,a,v  ,|,rM.,  ,.r  !„■  i.f,  at  their'  usual  ph..-  'o    ■  ho  L 
;'    !"■  n.:,v  ,l,n...,  ihat  sueh  notic,.  shall  I...  poste.l  at  su,.h    h  ."  '; 

an.  an,l  ,„r  surU  pvvnnU  as  he  n.ay  riatne,  or  he    n.     .  i  ec 
'!'••  1  M.eh  noti,;e  he  pui,lish,,|  i„  ,„,h  „,.,vspaper  or  ne    sp  ,  ' 
j  >  he  may  .les,j,na,e  and  for  sueh  ti.ne  as  he  rnav  din  J  ' 
''•'  >i>^v  direet   that   sueh  notieo  mav  l.o  Riven  ,n    ,>,v  ,,' 
"""•'■"'•'".•'llilH'.nethodsal.ovesp,;.ifi,.d  ■'      '■     '" 

(2)  Whenever  tins  .\et  directs  that  persons  interested  ^ia'l 
<•  l..'ard  or  shall  r.Hvive  notice  an.l  sueh  parties  are  no  wit h  n 
...  jurisd.etion  or  eanttot  he  rotn.d  so  as  to  he  persenaHv  ser 

-  .     nona     >..rv,e,.s   within   or   without    the  juris<5ietion   to       . 
;;;;;'l;     ' iM.eh  ,,,a,nur  a>  he  may  .lireet  .,r  he  ,n:,v  direct  th,.t 

i;:''^;;n;"::, Ir?;;!;'' '''"''■''"'''"'■'■  ^'^ '■'■ '''^'^  ''"•-■'  '->■ 


0()S 


C.WAhlAN    KPltKlNS  SVSIIM 


145.  'I'll.-  n'Ki~lr;ir  sliali.  in  all  ca^c-:  ol'  traiwl'crs,  m<)rtu;;igrs 
iiiniial.raiiccs   or    Icasfs,    he    (.ntilicd    to    require    sati-faetory 
cvKlenre  tliaf   the  j)ers()n  jiiakinjf  siicli  instniiiieiits  is  of  the 
full  af;e  of  twenty-one  year-;. 

146.  Whenever  l.y  virtue  of  this  .Act  a  judfie  j.  re<|uir,M|  or 
authon/ed  to  lioKl  an  ni(|uiry.  i)roof  of  the  matters  relevant 
to  t!ie  ;n(|uiry  may  Le  made  hcfore  him  l)v  allidavil.  whid! 
iiiay  I.e  suorn  h.-fore  any  ju.liie  of  anv  eou'rt.  notarv  |.ul.lic 
juMiee  ol  the  peaee  or  commi^ioner  for  fakinj.-  alfidavil's  h  ivin- 
authonly  or  jurisdiction  within  ihe  plac.'  wliere  the  o.tli  i" 
a(hnnii~ti'n(l: 

l'n.vide(i  always  that  the  judfje  mav.  whenever  lie  deem^ 
It  eN|.ed:,.n(  M)  to  .!o,  re<|nire  the  personal  atten(hin<'e  of  anv 
person  Icfore  him  to  testifv  as  to  the  niatt.Ts  of  any  -ueh 
m(|Uiry  or  that  any  deponent  to  any  affidavit  >hali  attend 
II.  per.-on  lietore  him  to  I.e  eross-<'xamined  iii)on  his  aflid.ivit. 

rJ)  Whriieverlhejud^e  .-o  re(|iiires ally  per-oii  or  dcMoiieiii 
I"  -ppear  before  him  in  person  lie  may  issue  a  summons"  under 
II-  .land  and  seal  re<|iiiriiii;  such  person  or  de[M)iient  to  ai)[)eir 
hefoiv  him  at  a  tune  ;,ii<l  i)la(v  to  he  s,„.,.ifi,.d  to  testify  a- 
to  what  he  may  know  conceriiin.r  the  mat  lets  in  (lUi'^iion 
or  to  he  cross-examined  as  th..  ca-e  m,v  he:  aii.l  if  such  person 
'"■  '''•!">"""<  tail-  tu  altend  at  il„.  imie  ,uid  pia-i-  specified 
"JX'ii    due    prool    under    oath    tiial     -ueh    per-oa    or    deponeiil 


III-  hi'M  liiilv  served  with  t!i 


aid  -uminoii-  and   Urn    ]):-(ip,i 


"""lil'I  money  h:i.  |„v|.  pai.l  or  tendered  to  huii  i  whl.'li  eoii- 
'li'et  iiiniav  ,l,all  !..■  aeeordiny:  to  the  tariiV  of  f,.,.>  [irovided 
t'lr  the  attendance  of  witnesses  at  trials  in  .avii  .mum  ~  in  tlie 
>iipr.me  Court  of  the  North  wot  'J-erril,,ri,  -  m  mv  c.uii- 
herealter  constituted  exerci-ili-  V  ithin  th.-  ixovinee  th.  juri- 
dletion,  I  owers  and  autlmritv  al  U,,.  da!r  ..1  the  pas>iii.r  of  thi. 
Act  exercised  thei.in  hy  th.-  Siipn  iiie  (unit  of  the  NorthweM 
lerritorie-)  the  judjie  may  i.Mie  his  w.arrant  directed  to  the 
stieriil  ,,t  any  judicial  .li>trirt.  direclinir  l,i„,  ,„  ;,pp;.,.||,.nd 
-;ic.i  per-oii  or  depoacnt  and  hriny;  him  hefoiv  the  -aid  jud...- 
lor  .xaiumatioii  an. I  to  keep  him  in  his  (ai-todv  until  h.'  is  ?„ 
'>.\;iiuined;  and  su,-h  sherifT  shall  oi.ev  the  said  warrant  a.vonl- 
"iK  to  the  tenor  thereof.  Ami  the  -lierifT  -hall  he  .■niitie.l  t., 
the  same  lees  tor  exeeutin-  -iicli  winaiit  a-  h.-  uoul.l  !..■ 
entitled  to  for  executinir  a  proc.-s  is>ue.l  out  of  -u.^h  court. 

(-i)  'J'he  co-ts  inci.leiital  to  an\-  such  iiKiuirv  -hall  h.-  in  th. 
.hscretion  of  the  judji...  and  shall  )h'  tax.-.l  hv  the  cj.  rk  ,,i  th.- 
I'ourt  m  the  district   in  whi<h  tin-  in.|uiry  wa-  lieM  as  nearlv 
a-  nia.N'   lie  aci-ni'di    :r  t,i  til,.   i..i-;ir  ...■,.,.;,i!,,!  f,,_  ..;,.a 
,  ,  ■■  ,  r  ■    ', ' '-i' 'i   tor  1  IMl   e.aUse.s   Hi 

""•   -ai,lc..urt;     an.l  jud-m.nt   -hall    he   -i.^n.-.j   in    <url,   ,.,,urr 


L^'i 


'i 


.;^;.,,;. :  £,  st;^;:a^;;■;:;.;r:!;;:;;-!;::;.;;-:;s 

,£;;:,!;::::;  :;;v;-::;;,!",-:,;^;;-:,-K 

"<.".  M.  til,.,|  or  ,l,|,v(.r..,|  ,~  n,.t  a  n'sidcit   of  tl„-  i.n.vin.  • 

=;r;;/[i:v:;;;:;:r;,:r;i;;;E,;'ir.'::tS 

'tin.  or  HMMinn-  h.,!,  ,.nH-,....li„jrs  ,„•  i„  rcnovinn  ,„•    .nin- 
' ""...^^  >u.- h  ,...,v,.:„.  I,,.,,  ,.r  ..x..r„Iio„:    ...M.l  i,   nw.v  Ik    •,    ;  nn 
n    M.-Y-l.T.!,.,  u,  .|..-;ndt.,HlM.rn,v,..lin«n..^ 
«a    t,.,     .,    .i,Mn,^..,i,   „rH„l,    ..v,.;,,.   ii,.„  or  ox;.,,,,,,,,,       , 
';""''  '■'""'^■"'1"    .n:Mn.:,i,„,!:    .-u,.!  s,„.|,  oni.,'  mav       o 

u"n     rv  -"•''   ;"'l''-  ^""1   ^'vinji  su.-l,  s,...untv  >1k,11   1„. 

to    ,.,.>t^  ,n  ,>v.    ■•.„...  ,„   ,1,,.  ,,i,i  ,„,„!,,,„,  ,,„„,,  ''Jill 

tli.'<'n~t.n,rMf,„H,|,n~„l,M,,inn  Ci.  of  this  sen, on. 


■.  !f!;, );;;'''':"' -''"'' '7 '"i'''''-!'''''-'' ''I  lan.i, ill...  oii,,.,.. 

■i    n.f.,>tiai     or   jnTs.,,,   .hnrtiy    interest,.,!    tl„T,.in     fn„„    ,„v 

<<>nstitutod    ,'.\.TnsinK   withm    tl,r   pn.vi.uv  the    jiiriMhctinn 
I-w-rs  an,    authority  at  th,.  ,lat..  of  ,h,.  pa><    ./  J  t         S 
;™.,.,I  th..n.n,   hy  the    Supntne    ( 'onrt    of     t.  V     r,„:  • 
;y.;..n...  vvithin  ,h.  pn...ril.,.d  tin,.,  in  L-tn:-'i;!^:l 
•  y     VM  h   ih,;  ^ani..  nH-„i,.nts  n.  and   with   ^^h\rh   jiai-n.-nts 

iv.  :;t;  ''"' '■;:''''' '•>-.-i"f.i.-jud„. n,avij;,p,;;,M 

!:;;;,.  ■:::•, '';::,  r^;;:':;;;v;'r'  P7"<'<ii"Ks  n.iatin,  t..  i;p..ais 

,1  ..    !!,•  liKiHiS   iiists   arid    pavuicnl    (hereof   'nui 

:i;;r;;;,r:';;i:,>':'''= -' < ^"  ■'""•-'■ ■>!-'"!:' 


tllO 


STATl'TLS      \l.lll.l;  I  \ 


148.  It  ill  :iuy  matter  l)pforc  ;i  j\uhj.i-  nndiT  this  Act  the 
.iudul'  considers  propi>r  lie  m;iy  refer  thi.'  same  to  the  eoiirt 
tn  hnnr.  ami  such  euurt  may  either  dispose  of  tlie  matter  or 
rt'fer  it  h.ii-k  In  thr  iudp'  witii  -iieh  di reel  lull  :i~  the  eouri  rnli<t>ir 
may  thmlv  fit. 

149.  Tlie  ediiri  ur  judj;r  may  (irder  ru-ts  to  Ix-  ))aid  \>y  ur 
(o  niiy  person  party  to  any  proeeedinp;  under  this  Act,  regard 
iM'inn  had  to  tlie  foilowinK  i)rovisioiis: 

Tliat  any  appheant  under  this  Art  is  liaMe  prinni  fucic  to 
pay  all  eosts.  eliarges  and  expenses  incurred  hy  or  in  conse- 
<iueiice  of  his  application,  except  in  a  case  where" parties  ohject 
whose  riplils  are  .sufiieiently  secured  without  their  aiijiearance, 
or  ^A hen  any  costs,  cli.nirf  s  (irc\pcn-rs  are  inciirn d  uiiiiece.-<sarilv 
I'V  improperly. 

150.  Any  order  of  the  court  or  a  jiidire  ni.iy  lie  enforced 
ill  the  same  manner  and  !>y  the  same  ofhcials  ami  piuccss  as 
orders  are  u.sually  enforced  l>y  the  procedure  aiul  practice 
of  the  Supreme  ( 'oin-t  of  the  Nortliwest  'I'erritories,  or  of  any 
court  hereafter  constituted  exereisint;  within  the  province 
(he  juri-dictinii.  powers  and  authority  at  the  date  of  the 
passing  of  this  Act  exercised  therein  l.y  the  Supreme  Court 
of  the  Xorthwe.<t  Territorii  -  and  rti:ili  Ik  ohfycd  l.y  cverj- 
registrar  ami  actinu;  registrar  wiieii  directed  to  hiin. 

151.  'I'hc  -aid  court  sitting  as  tiic  c;jurl  of  appeal  may, 
i>y  orch-r  of  eoiu't,  provide  (and  from  time  to  time  diangoa 
tariff  of  co.st.s  payahle  for  all  services  and  proceedini;,-  under  tliis 
Act;  l)ut  unless  and  until  so  provided  for  the  tariff  of  costs 
relating  to  actions  at  the  date  of  the  ])assing  of  this  Act  of  the 
SuiJidiie  Court  i.[  the  Xotthwc-t  Territories  where  the  title 
to  iaiid>  I-  in  i|U<'stiou  shall  apply,  adapted  in  ihc  circiim.Mances. 

152.  The  Lieutenant  Governor  in  Council  may  from  time 
to  ti'^e,  wlienever  it  is  neces.siry  so  to  do.  add  to  "or  otherwise 
vary  ;iiy  of  the  forms  in  the  scliedule  to  this  Act,  or  may  cause 
to  he  a<loi)ted  any  other  form  or  form.s  which  he  con-ider.'^ 
ipplK'ahle  to  any  special  ease  or  class  of  cases  inr  w  hidi  a  I'nrm 
has  not  heen  provided  in  the  schedule  to  this  Act. 

153.  -All  oflic.'is,  persons,  hodies  politic  or  corporate  acting 
under  the  provisions  of  any  law  or  regulation  heretofore  in 
force  in  the  provin-e  with  relation  to  titles  to  real  jiroperty 
shall  continue  to  act  as  if  ai)pointed  under  this  Act  until  nihers 
are  appointed  in  their  stead;  and  all  proceedings  taken  under 
-sut  h  fn.  mcr  i;iu  or  reguiaiion  siuiii  i)e  taken  U|)  and  coiumucd 
under  iliis  Act  when  iml  iiicniisi-inii  tlcivu  jih,  and  all  penalties 


Ml 


s;Iti'";',;;";::,;;:;^;.r  r''r'''"i  ""•'  ^'"  p—in...  i.a.i  ,„ 

of  this  A<:^        r;^    V  ,.ol  '  n      t''"\   "r7""^"">   i"-"vi^inns 

"Of  inronsi.tent  Nvith  \       ,."     'm''"'  '"  ^"  '^""  '''^  ^'"'y  •■"•.■ 

154.   Xulhin^r  i„  ,,,i,  ,^^.t  ^jntai.M.I  .!,  ,11  alT.rt    .nv  .„.f    1   , 

-:iMM"s'':,;'::?';,;::,;:;,';™'— ™i«:'i.::;;Ji"; 

un..,! 'h;';;vri;;;™;^; ':'\'!^»-,-'»'"- '-..liiahiishcd 


I 
J 


^'  iii;i)rLE. 


FOini  A.-C.Src^o;;  7/.) 


loRM  OK  INX'K.  n.HS    RKoi.Tn.VU's  ANU  DePUTV  ReGISTBAU'« 

Uath  ok  Okkui;. 


I'nuiiicp  of  Ali)irta, 
District  of 


I    I,   {name  and  dcacnhe  deponent) 
.    hnyins    bren    nppoint<'d    to    (!,e 
To  Wit-  ^l^S^  "^  insportor  of  lai.d  iit!,.s 


fil2 


CAN  Mil  \\    liiIJHKNS  SVSTI;M 


s\vc;ir  ((//■  ;iffiriii.  US  tin  rase  man  tu)  th;t  I  ..  :ii       n 

not  «u.n  .£:  i^c"^, ;  .t^'  ru^i'"'"'  r' """ '  ''^'^• 

Rive  any  nu.n..v.  «n.t,        o       ,«   n    ""''"'■''  T'  ■"•'''""  * 


)r   iiii 

Sworn    licforc  nir  :ii    i|„. 
«'•  in  flic 


(Si,i„iili„r  of  inspector,  nahtni, 


A.I).  11,  •  '"    ''''/'"^/  mjislntr.) 


.>i) 


I""ii\i     cr     l;,,^|, 


"l.'M    I'..— (,SVr//(>;/  /.?.1 


'N»'K<T<„i.     I!i:,, ,.-,,„,,(     vNu  ^^:,.^T^ 


I'niviiiir  ,,i"    \ll„.rt;i, 
Di-trii't   nf 


Wit 


i^M.iu  .ili  ni.ii  l,y  tli..s.>pro.^,.nfs 
"'■■'I  I.  '"^^r/•/  nnmr  mid  whlilio,, 
'"  ""'  prniripnh   of    tlic  ,,f 

"   •  '"  "'",■',':!"'••  'V  prnal  M„n~  fol|,,u„„r 

,,,,,""■''';''  '"""/'""Of      .loiiar, ,:f 

s.i.l  n..p,.,.iiv,.  n.,vnH.  'r       II         r  ■;ii/l  Mirr,.,M„v:   t.,r  wl.irl, 


I'^Lrn;::,:?-;,;^,'''''''^'';'''''''''''^''"'"^ 


I),-,  I 


id  till 


i.'i\-  (il 


'li"]i-.ni,|  riiiK'  liiiii,ln,|  :,||,1 
.\I;ij. -ty'-  r.'ic'ii. 


'"  ''"    y<"ir  i,\  niir  l.,,nl  ,„„ 

•lil'l   in    111..  vr;ir  .,(■   hi. 


""'"■' ■'■""■"    or  ||„.,|,,„  ,„,.,•'"'"""' ''>:'='^^'"«'V'M'nirit\ 
'"Hi.l  i.  «iv,.n  in  ,       '  :    "  'i;:V  «    "'<;  ::i}"    'l"ti<-:    .M.l  ,hi. 


Ill-  ixrinrni.nicc  of  tli<-  sai.l  .iufi.K-    • 
')iir>i,an<-,.  of  The  Imh,1  TitUs  Ah\  '    ' 


iina 


Xow  rill-  r,,Ti,i;i;.,,.  „f  ^i  •      i  i-      • 


II.  I  (Illy  and 
iiif  rclatiiif; 
that  I  have 
y  i)cr.-uii  to 
>r  prociiriiii: 


STVTITKS     .\I.Hr:HTA  gjg 

i^'n:'Tu:':{;ii:'7z  '^!;!rr^  -  '"ri^  "->•  --  -« 

livercd  in  the  prescnee  of     /  iSignalures  and  Seals.) 


»\  reyisfnir 
■Inir.) 


i>  I)i;ri  rv 


<('  prosents 
"/  iKl'litimi 

"'  III" 

"I'  Aihrrl., 

•rineipal," 

I"  of 

-pcctivcly 
lilllnw  itiLT, 

ilollars  uf 
1  the  sum 
our  sail  I 
for  uliict) 
niari.',  We 
'1\'»'-.  arul 
ir!iil\     l,\ 

l.lllll    oil'' 

■ar  (it'  lii. 

I  1(1  til,. 
-t'liirity 
>p<'rtaiti- 
•onic  111- 
■  imW  tlii^ 


Me  IHIli- 
fi'T   and 


'"I'M  '^\— [Section  J  J.) 

^^•n>'AMT0K   Jf.STIKI.AT,nN     av    A    SluKTV. 


Province  of  All„rta. 
Histrict  of 


.'•  .  one  of   the   sureties 

">  the  ahove  (or  within)  I.on.l 

or    ol)hKati(.n     named     mal<,. 

To  \\  „  I      !J«"'  ("'•  "ffirm,  a.s  the  ca.se  mm, 

}      6e)  and  say  as  follows: 

■•'ftual  value  of  'do||.  r     ,».      "^     ,      '"  ^"••"^(la,  of  the 

or  it.  .unl,ran,..s  afTe'S^;  U,:":;:j"'  ^''"""  ^'"  '''-«•-  "Pon 

-'•   -My  po^t  offiee  adclr,.  ,  is  as  follows:  (insert  ,t) 
>\\urn    JMlorc    me  at  the  ynsen  it). 

"I'  in  the 


of  this 

A.I),   h) 


day  of 


(^i(in(ititre.) 


i'OH.M   \).~(ScclioH    l.i.) 
.\iniuv,,   ,„.   Attkstation  ,„,   HoNn. 


IVuviiic,.  of  Alhrrta. 
district  of 


To  Wit:  \ 

ol.  (,r  (is  tht   n(.M    ,v/„v  /„  )  ,)^. 


,  "'""  '^f  ,m 

"",  >'l  -mak,.  oath 

and  say  that  1  u:,.  p.  r^miallv 
r'res,.nt  and  did  see  (one 

'-'-1  or  oi,ii«ation  'nam;!;  dniv-'IS":;.!';,;.'"::;';""'/'"  "'"'i!'^ 

•MRnmg,  sealing,  an<l    as  1  i~    .rt  '^  ,         " '^^'"'l '":^'rum..nt  by 
aets  and  de..d>.    ,,..  'V  r^    ^:l  /i     '  tv'^  '■'"'  ^'"■"-  re-speetive 
•'-t  I  an.  a  ^^^^^^-r^nn^Z^::^^!;^:^:::^^  --  ;    and 
Sworn    Ixfniv    nic   at   the   i 
"I"  ill  til.' 

^/ic  tx,r!<^o;    by  ill  /'f  S,"  '  '"^ ^'"  ■"'""'  ^''''""  '^"'''  "ot  wUness 


*"'*  '    WM'IW    ImKHFNS  SVSTi:.M 

J"'i;M   i:.— (Sectional.) 

'   I  KIM  i<  \ir  Ml    'I'iii.r. 

Provin.  •  of  AllMrt.i. 
RrBistr:.,'<iri  Di>iii,t 

' '"-"':;:>^t^;iiVnr'"'™r;;r--':;,i^-,:; 

Ami  i/sul,j,,t  f„  ,1  mortymjc,  say: 

a;!t,,^  t  ;;rr-'- !^xs^^S"-'•:i:f■ 
And  if  !.nhj(rt  I,,  „  /,„«.,  .y,n/: 

■^""■"",,n:,;',,;',V;!^rV':^";^'-''^ 

•  '    ''"'  ""^  'l,i\    ot         A.I),    lit 

i  Mi;.M    F.— (.sVr//,,„  ^>,v.) 

I.WI,     I  I  11. |>,     \,.-,_ 

To  tlu.  l;,.^i.trar  of  lltfiiMraUun  District • 

I  (I'l^ert  natnc  and  ndililioii)   l,..r  .1  ,•    ,    i         ■  . 

hold  i,.  Po>M.^i„;:  f,::';:;;'  ,:;;.''::^5r'^'«"  (-  «f  ^"'  <-tat,.  of  frec 


owner  of  an 

rti/)  siilijcct 
l>}'  incnio- 

^lii'h     [nay 

I  ni\-  nam, 


[1  the 

'■•rc  .state  tin 
uni  and  the 
ire  accurcd) 
lan/al,  say: 
(lay 
'  or  nutnlifr 


I    I  tic 

yctirs. 

'•rrfificat" 
).    l!t     . 

»"lure. ) 


N'  oi  'J"in. 


•  tlic  land 
I    of     77;, 

!■  (junn  ■ 
(■  of  fref- 
I  n'juirf 


>i.\iiTi..<-Ai.ni;in.\  oi- 

i-^  'I'hat  Mul,  lan.l.  im-luilinK  nil  Iniil.lnin-  -md  other 
.mprovcnunts  tl.cr.on,  is  of  th.-  vahir  of  dollar^   .nd    o 

moro.  '"'".11    .111(1  no 

;{.  'I'li.'it  ihrrr  arc  un  durum,  ni-  ur  .•vidciiccs  „f  title 
•d  ••(■tn.ir  ,„,|,  a.,d  in  my  |.os>c»ion,  or  under  mv  eonfrol,  miI,,,- 
tlian  ilm.c  mdnd,  ,1  ,„  the  sche(hih'  hereto. 

.^^<,uu.  ,|„.  .aid  land,  or  that  any  other  perM.n  has  anv  ctat. 
or  intinM  ih,  rem  at  l.au  or  in  e.mity,  m  pooc^un.  n  nuiindcr, 
re c.Hon  or  expectancy  {,f  there  be  any  o,M:  ,,the,  than  as 
^'>lU>\\^:n„<l  ,tt  thr  .sawe  forth). 

r>.  'I'hat  the  said  land  is  now  occupied  (if  unocca/jied,  preji.c 

uddttwH  of  the  ocaipant  and  Ihr  nature  „f  his  orcNpanc,/) 

G.  That  the  names  and  addresses  .<o  far  .as  known  t..  me 

as  f,'llows'"''''''''''  "'  ""'"  '""^'^'^""^  to  <*"•  ^-'i'l  l:".d  lire 

7.  That   the  „;,me-  and  ad.hvsses  so  far  a^  known  to  me 

fllllou.     ""'''  'ontiguou.s  to  the  Slid  land  are  as 

Uftl.c  catOirnl.  „f  till.  /.■  ,„/  /,;  /,,  „rn„t,.l  /„  ,U  appUcanl. 
'idd.  And  I  direct  tl,e  eeri,li,-ate  of  ;i,le  ,o  l.e  ur.int.  d  in  the 
name  ot  t/nsrrl  ndtin  and  additiui,.)] 

n;it(d   this  day  of  pj 


Made  .and  sulj-crilied  at 
in  the  j)re,-ence  of 


(Signature. 


I  <  »I;.M    (  <.  —  tSrrtion  28.) 
Sche(hl!e  of  Dociunents  Referred  to. 
AHID.WIT. 

I'nt'viiKe  of  Alherta.  , 

l)i-triit  of  I      *•  "'  "lake    oath 

ToWi,:  J       iiiulsay: 

hereto  annexeli.""    ""     ^"''''"^'"^    "'""■''    '"    "'"    '"'f'-^'t'-^ 

2.  That  the  several  -t.-itemen!- eoniain.  d  in  i  he  >aid  apnli- 
eation  are  tru...  to  tlie  |,eM  of  my  knouledL',^  and  l.^Hcf. 
Sworn  liefore  m,.  ;,)    ^\^^, 

of  it!    !!:,■  ..(  i 

,  this  d-iv'of        '  ■'^i'.niature.) 

A.i).  p.) 
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l<'i    •!    II.      ■Sirlii,,!  :2s.) 

Affidami     (mn,  ,hmn,.     ,hk     I|,„,,,s',.     h^^     ( -omimnv-: 

I.  \.\:i>. 


Provillcr    n|     Alliclt.l. 

Hi-trirt  ol 
•|-..   Wit: 


I.  .  <if  tlic 

111      lllr  ui 

until  ;ili(i   >;iv: 


(.f 


.    in.iki 


I-    ■'  ."■.  .■nioflHvruftlir  HuWm,,/.  M,,v  (oinp.u.v  miitlr,! 
tu  l.i:,kr  ,1,,^  ;,(I„|,,viI  l,y  ihr  :u,tl,ur.ty  ;,n,|  u.nirr  thr'  .mnn.vil 

-■   'f'l'l'-  Ki  '1h'  l.iii.U  UK  nil -,1  in  thr  ;i.  ((.tupaiivniK  aDpli- 

'l^''"'"  ""^.MH-Wi„.,i;m.l~l,„un  .„,„.,  :„„l  ,nark..;i  n^ll,  t!„. 
'■'"■I      .V.      |.;i>M.l  to  III,.  ..,„!  ,ni„p;,ny  l,y  n-M  ific:,t  inn  mui,.,- 

Lands  AH  „„•   l,y   I,,,,,-.   p.-,„.,„    :,.,„.|  „„     ,„,,,,  ,^,,,,4 

-'i.   'i'l"   -.Mil  rdinpaiiy  I-.  at  llir  ,i:ii,.  ,,m!,|.  ;,||j,|.,,  ,,    ..i,,,, 
innirnh..n,i  tl„.  ^-.nv.v  in  an^    uav  uhatMM.vrr  ' 

•uv  ,mt'!'l',''r.I"'  1  l"'  ''h '^  "■"  '""  ^"''J'"''  '"  ''">■  '■^'■'•''>'-'".  an,l 
•lit    nut   '  liaijicalilc  with  aii\    ariv.-ir^  nt'  in 

or  asscssniciits. 

Sw(n-li   h.  r,,iv   iti..  :,|   111, 
"i  ,  III  iIh 

"I  till-  I  ■^iili:aluic.j 

'h'V  of  A.I),  p.t     . 


I'lnicipal   taXf-    rati- 


I  '  »i;M    I.      tSniini,    .'.". 

Kr.   HFi       -.1        \.KNnU,u„,M,,M      ,„      1'.,m1..N,     ,  „      .M..un;,,.,K 

"i;  Miiii K  iv,  ,  MHK\.\(  1  . 

I,r.i/.th«  inori^ia^n  iinruiiil.nuictT,.,  ■,-  ii,c  „v  ^/,,  ,.,,., 
-"/  hn  .1..  a.-k,mul,.lp.  to  |,av,.  r-iviv..!  all  tl  ,•  „.,,..'■  ,  ■ 
or    to    l„.,„,n..   .1....    un.i.T    ti„.    within    u,„„.n    uu,rlLr 

~!';;'r ''^ ''' ''''^'^ "'"-"'-'in. -an„'f:''u,ar 

^^^J..nm.j.^-,,....,.nii:n-,.h..n.n.,o.n,,...^ 

i  Signal  lire.) 


Sinned  l.y  the  ahovc  iiaim  .1 

('■   I).,   Ill   thr  pr<-rncr  .)f 


(    IIMI-ANV'.-- 

uf 

.    in.ikc 

n>-  iiilitlfil 
II'  :ippi()\:il 

yiiiK  appli- 
'1  with  t!ir 
linn  iiiidcr 
I  iiiiii  I  iifiti 
II    dull     'IIS 

;i\  II.  ;ilj>()- 
||    Iki.-    iioI 

lllloli.  .Illll 

ixt~    r;ttc:5 
■  iilurc.) 


I<tKI;iA(.K 

!■■<  thf  cast 

>UV\>i    (I III' 

K.'iKc    {or 
I  ■   u  holly 

'■\    name 
iihirc.) 


•"'''■AlTTls      \|.li|;Hi\ 

'■■"I;M  .1.     •Sirho,,    ;,v., 
Than.-i  i:k. 


tilT 


int, .,■..>)<   :,.    ;,,,    „  ti  ■  ""■ii,„l,ninc..>,  |i,.„s  anj 

(/((rr  .v/<;^.  ,v„A/.  .,*•  .„    ,.  ,   •  '"   ""'   ""■  ""  ll'C  (■ii.-(    niini  l,r, 


''''''^i-;'''u;;;'ii:;'.vi,v.;!S'^  u.! 


In.  uitiic.,  uliirvof  J 


''"-  .l;i\-  oi'  .    I!,' 

SiKiicd  l,v  Nii.!  .1.  />',  ,„  ,|„. 
proriicc  uf 


'■•'vr  IhtmuiI,,  ^ul.Mril,,.,!  ,„v  nam,. 


(Sifiiitit'irr.) 


\'<niM  K. 


iSirtton   ~)^.) 


I.KASK. 


i.'n.nu't!";^:;:';;;:;::;!, "■'■-"<rr<.i .„.,.,,„ 

>I  >l,r  l,,u,  Jr.,1,  .riU  oj,     1'        J'Z^  ^l'   ,   "^  .  '"'"'■     ">"' 
,,,,    ,    ,_^  ,     '    '  '     '{■:'■"     ^'"rr,n.rrl,l,srnnli.nn.  all  ,1,..  ..,,,1 


•ili'i.  In  lif.  i|,.|,|  !,v  I 


'""•  ""•■-••ii'l  A'. /•'.  .•..s(,.n;uit. 


111  till'  >ai(l 
or  tlir  space 


forth  am,  . Jr,,,/  •  , ,   '    /       ''''"l'  ''"''  '"^^^'''•■^  ""Pli'-'  <"/•>"  .vr^ 
./    punii  u,u, Hints  or  m^i,J,c„t,i,ns  ,,f  n>,,,lnil  rormont.i). 


iniVi  I 
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),  du  hcr.'iiy  ;ii-cr|it  tlii^ 
inr  a-  tenant. 
vrimnl-  ;it)OVi- 


l;iV     <>i 


<ot   lortli. 

Puti.l    tl,i~ 
SifiiKil  l)y  thi-al.ovtuanic.l    i  [Sigmilurc  „/  .V.s.wr.  i 

.1.  B.  as  lcf^>ui-.  aii.l  I--  f''     ' 

as  lessee,  in  iirr-.nci'  "1       I  (SlgnnlKn  n(  Ifssce.) 

1  .■         ..(,>/i/i(  v.-  inid    i iii-iinihrnnces.'* 


(  di.i  MN  "Ni-:- 


1  iHLM  1..  — (.S«''i"«-5^-) 

„OUV    C'..VKN\M>    IN     I.KASK. 

COI.l'MN     1\\"- 
■\ir    iu\vV.:tU\uV.    lii-^    »'Xt.'i- 


in  writintr.  a<.-it:n  'T  -i 


;l>lrt. 


1.  Wal  .>ut,   ^^'ti'^'"^,'V'^'\,,^^/;,amnn<tratur.,   ur  trans- 

f,,n.,.<,  will  not,  (luriny;  the  saiil 

„,,,„     ,,,,n~f.r,    assifin   or  sublet 

lla.    land    a. id    pn  mi-.-    IktHa 

leased,  or  any   part    tl.ivoi     ;.i 

Otlierwise    l.V    a,,V     art     ur    .h- 

procure   tlir   -ai'l   l^'H'l   ■■'"'I   I",'' 

mises,  orany  part  th.reol,  to  U 

tran-fei.ea    or    sublet,    wnhou 

ih,.    ,.,n>ent    in    writ  us-   «t    ttr 

l,,,.,,,-  ..r  his  transtVree>  lir.-,l  luu 

mill  ni'taint  il. 

•_)  The  covenantoi.  hi-  fX''< 
utor-  adinini-lrato:-,  or  trans 
f,,r,.es,   will  .huinii  tie-    -ontini 


•J.     Will    ftlH'l 


:<.  Will  cultivat. 


aiH'i 


(.|     the     -all 


te.ni     evc( 


aii'l    put     Miion 


111,'    Liiuiuia'-a 


,,t  ih'e  -aid  land,  or  on  tiiO' 
l.oimdane-  on  Nvlu'h  i'l)  sul 
stantial  iVnee  now  <xi-t<.  ;i  hoc 
,.i,id  >iil)stantial  fence, 

;;  The  .ovenauto'-,  hi-  exc 
„tor-.  administrators,  or  tr.tf 
lerees,  will,  at  all  times  duri] 
the    said    term,    cnllivate,    \i 


.-•|AiiTi:s— Ai.m  i:  r\ 


611) 


t-;  ;ihov< 


lefssor.  I 
lessee.) 

iiJirnneef. 


Ins  cxti- 
ir  trlln^- 
ii  tlir  -:il(l 
or  siihlci 
-I'v  licn-l»> 
llirnut',  or 
•t  or  (l<'t'il 
1  iiikI  lire- 
■n'of,  lo  111' 
t,    wiih'.ni! 

Iltjr      of      till' 

■«•>  first  had 


V.  hi-  v\t  I  - 
-,  or  Ir.iu-- 
111-  iiiitimi 
ic.in  erect 
l,uiwiii:iric.- 
,r  oil  those 
f|i    iiii    suh- 


i 


.     Will  nut  rut  liiiil'c  r. 


5.  Will  nut  I  ;irry  on 
olTen-^iw  fr.'uli' 


anil  rn;ili;ii:e  in  ;i  [iiopir  lill>- 
ijaniiiike  manner,  ail  .~url:  parts 
of  the  land  a>  an'  now  or  -hall 

hel'eaflel',     willi     ihe     e(;n-ent     in 

writ  ni;  of  the  -aiil  le>-or  or  hi> 
transferee-;.  l)e  hrokeii  up  or 
converted  into  tilliiiie.  ami  will 
not  iinpo\eii~n  cr  wa-te  the 
-;inie. 

4.  The  covenantor,  fii-  exec- 
utor<.  ailininistrators.  or  trans- 
ferees will  not  I'Ut  down.  fell, 
injure  or  de.-troy  any  livinii 
tiiniier  o!'  tiinlierlike  trei'  stand- 
inp;  and  luiiiy:  npon  tlie  sai<l 
land,  without  the  consent  in 
writing  of  the  -aid  le--or  oi 
his  transferee-. 

5.  The  coN-enantor,  his  exec- 
utors, adiiiini-trators.  or  trans- 
fen  <■-  will  not.  at  any  time 
(lurint;  the  -aid  ti'rni.  use,  exer- 
ci.-e,  or  carry  on  or  jjermil  or 
-ufier  to  he  u-"d.  exercised  or 
carrii  d  oi..  ni  or  upon  the  said 
premises,  or  an\'  part  thereof. 
an\'  noxious.  nui-()me  or  otTen-ive 
:irt,  trade,  hu-ine--.  occupation 
oi'  i-aliin;-';  and  no  .'k  t,  matter  or 
ihin^i'  \\(at-oe\(r  -hall  at  any 
time  duriut;  the  -aid  term  lie  dom- 
in  or  upon  the  -aid  i)niniM'>. 
or  any  part  linn  of.  wliich  shall 
or  m;i>'  he  oi'  urow  to  the  aiU'o>- 
ance,  niii-ance,  liiicx-ance,  damage 
or  an>'  c|i-tuihancc  of  the  occupi- 
er- or  owner-  of  the  ailjoinini; 
lands  and  piopc  rt  ie-. 


)<:,    hi-     eXec- 

•s,   or    trail 
times  during, 
lllivate.     u-e 


I 


rt)i;.\i  M. —(Section r):).) 

hi  con-idriation  of  .lollar-  to  nil    p.uil  li\'  {li:<!^nr  or 

his  assigns,  <i.--  the  cane  nmij  or)  I  do  hi n  hv  -urn mler  and  yield 


^'w-^—^ 
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up    from    the   tiny   of    tlir   dai'     lien  of         imto         the    lease 
(tliscnhi  tlic  }(ns(  fiilho  .'mil  the  tcriii  tlicrciii  crc'itcd. 
r>:il.f|     thr    "        '     'l;,\      of  A   |)       1" 


>iHiU(i  l>y  thf  al)<)\c  nariifi 
in  the  prost-nrc  of 


(Siijnnture.) 


I  OHM  S.—(  Section  60.) 

Mdlt'lilAiJK. 

J.  .1.  /)'..  tuiiij;  rcf;i>t(i((l  a.-  owinr  .if  an  rstalo  ;.  rr  xtate 
mtun  iif  inttrcsl),  stibjcct.  however,  to  sueli  iiiciinilirances, 
liens  ami  inter(-;t<  as  are  notified  \>y  memorandum  under- 
written ((./  iiii|c.r-(,|  lirnum  of  tliat  piece  of  land  ('l< script iDu), 
part    ot  seetiiiii  fown^liiji  ,    raiiiie  ,    tor 

n.^  till    (((><   111(11/  Ik)  coiilaihini;  aire.-,  lie  the  >anie  more  oi 

less  (,//f /•<  .-title  n'filils  iif  inni.  i>nnl(grs,  « (;,s«///r«/.s-,  if  any,  nilmdcd 
to  be  conn  1/1(1  dloiiij  irith  the  lanil,  and  if  the  hind  dealt  with 
contain.^  all  in,li/di(l  in  the  original  (jrant.'f  refer  thereto  for  descrip- 
tion of  jxircel.'!  and  diafiraws:  otheriei.se  .set  forth  the  f}ound(irie.- 
iiiiil  iieeompnnii  the  (h.seriplion  hi/  a  dintinini),  in  eorr-ideration 
of  the  sum  of  dollars  lent  to  ine  !>v  /•;.  /•'.  Uiere  in.sert 

description,  tiir  nci  ipt  of  wlueli  -urn  I  do  lierehv  iieknowled{;e, 
'■oN'enant  with  tin    -.ud  /;_  /•'  • 

Fir-tl\,  'I'li.ii  i  vmII  |i:,y  to  iiiiii,  the-aiil  /•;./•'.,  the  :d)ove 
-ii'i;  ot  dollars,  on  the  d.'iy  of 

■"^'■"""li^  'I'h.at  I  will  p;i\  iMlire-i  on  the  -aid  sum  .at  the 
''•'''■   "'  '"1    'hi-   dollar,    in    tin-  year,    hv   eiiual    pavnienfs 

on    the  da\     of  :,nd    on    the  d.-iv    of    '  in 

ever\   year. 

1  hirdly .      i  //(o  .v(  /  fmth  s/x  eial  core  nont.s.  if  any.) 
.\ti<l  i'or  the  I.eiterse.airinjrof  the  s.iid  /•;.  /•'.  there]):ivment 
ill  tnaiiiier  ,ifor.'-,aid  of  the  prini-ipal  >inii  .md  interest.   1   herrl.y 
niorljiaRe  !o   the    -.Md    /■;.   /■■,    my  .-late  and   inlen-t    111   the  land 
alio\  e  de-criheil. 

Ill   Willie—  whrreof,   I   have  hereunto  >ij,'ned  in\'  iiaiiie  this 
d.i\    ol  I'l       , 

■"•l^lad  li>    thealiove  li.iined     i 

.1 .  />'.  ;is  inortKap)r,  in  (he  iSi,jn(diirr  of  mort(ja(jor.) 

pn-rlice  of  I 

ihi.Hil  UK  niiniindinn  of  inort(i(uje.-i  (ind  meuniljrdnces.) 


.■ihi)Vf 
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In(  rMUHANCE. 

I,  .1    li..  licitit;  rciii-lcrcil  ;is  owner  of  ;iii  <st.it(>  tstatr  nntior 
('(  islatf}.   MilijiMt,    liowcvcr.   to  sudi    iii<iHi:afj(s  :in<l   iticiiiii- 

rniiccs    as    arc    iKi'ificd    l>y    iiii'iiioraiuliiiii    uiKlciwritfcn    <i)r 
iridor-id  hiTcdii).  oi  tliat  piece  of  land  of  i<l( scriiilioti)  part  of 
'i'ction  .  towiisliij)  ,  laiific  .  (or  n.s-  the 

vase  viaii  he)  coiitaiiiinn  acres,  more  or  less  {Ik  re  statr  riijhts 

iif  iraif.  iiririlcijix,  lascuunts,  if  ani/,  intcudcl  lo  he  eoiivejinl  (ilninj 
vith  the  liind.  iiinl  if  the  land  dealt  with  eantain-  all  itiehidtd  in  Ihi 

riijinal  (jrard  nr  n  rtijieatc  iif  ti>l'',  nfer  theixltt  for  ihxerijtIiDii 
'/  parrels  and  dinfirams,  olheriri.e  art  forth  the  hryinidane-'  and 
iieeomiHUni  tin  dtseri jitioii  hi/  a  iliagrain ),  and  de>irinti  to  render 
the  saiil  land  availalilc  for  the  |)uri'ose  of  securing  tu  ami  for 
liie  licnetit  of  (  .  I).,  of  [d( seriptnin^  the  ismii  of  nioiuij,  onniiitii 
or  ri  lit  ehiinji)  hereinafter  inentioin'i,  <lo  lieiiliy  incuniher  the 
-aid  land  for  the  henefit  of  the  said  '  1 1  .  w  iih  .he  isimi.  aiiniiitii 
or  n  lit  ehanji  )  of  ,   to  l)e  paid   at    t!ie  time-  anil   ill  the 

manner  following;,  that  is  to  sa>' :  (//((•(  stnti  the  times  (ippoiiited 
for  Ihi  iHiiiiiieiit  of  the  sinii,  aniiiiiti/  or  nut  eharije  iiitindid  to  tie 
■<eeiirrd,  tin  itilinst.  if  anil,  and  tin  in  ids  in  irhieh  siieh  sinn. 
anniiitii  or  rent  eharije  shall  heeonu  anil  eia.-<e  to  he  paj/tdde.  ri/.vo 
mill  sprrial  eoreiiants  or  puwer.s,  ami  anij  niodifteatiiin  of  the 
poiri  rs  or  ninidiis  ijiven  to  an  inciniihranee  hij  this  .\eti:  Anfl 
suiijcet  as  aforesaiil.  tin-  said  C  I),  sliall  he  entitled  to  all 
powers  and  rcnii'dir-  v.\\r\\  to  an  inniniiii-ineci'  liv  7'/,.  Lotid 
Titlis  .\ct. 
Sinned  1  ly  I  he  al"i\  !■  nani'd     i 

Siiinafiire  of  inriindiriiitrrr.) 
in  the  pre-eni f  j 

ilnstrt  iiii  nioraiidiiiii  of  niortijaiies  and  ineiinihranees.) 


(I'his  form.  1*.  alilioUKli  struck  out  liy  -uli-criinn  .">  of 
section  11  of  Till  .'^tatide  Loir  .\  iiii  iiilnii  lit  Ai!  I'.itt  It. 
I'.ton.  i-  still  the  form  n-ed  iindi  r  -uli-eitiim  2  of  -ection  (iO  of 

Th,    Lillol   Tilh  ■<  .1.7    I 

n  i|;M     r.        Srelmn  r,l)   1.3.) 
.•\l  Ml>,\\  1  I    lo    111.    I' 1 1. 11  >    Willi     \    MmK  li,  \i,i:    III;    1n(  1   \1H1(  WCK. 

i.  <  iiiiiiii  iif  noirtiiiujor  or  inenndnaiiei  r,  as  the  easi  inaij  lie) 
of  the  of  of  niake  oath  and  say : 

1)    1  am  tlir  inorlnajior  (or  incumliiaiici  r.  as  the  case  may 
be),  named  in  llie  hereunto  annexid  in-t  lumeiil .  lie.iiins;  ('.'.te 


,;.>■>  (  AWDIW  TMltUKNS  SYSTF.M 

,(,(.  and    Iliad"   in    f.ivor   of  ."igainst    {describe   the 

lands  mortijnijiil  or  in< mnhercd). 

C^)  'riie  uraiit  from  tlic  Cn.wii  oi  the  said  land  lias  not  yet 
Won  i"-U(d  I'Ut  I  rlaim  to  ho  the  pMrty  rightfully  in  p. .-^session 
of  lli<>  said  land  and  to  h(>  entitled  to  rrcate  the  said  niort- 
-iiro  (or  inrumhrancr)  and  that  parti. 'ulars  of  my  possession 
and  title  to  tiic  said  land  are  as  follows:  (//err  muM  he  given 
.vch  inhrmnlion  ms  irill  mtisfn  the  mjislrnr  as  to  the  mortgunor  s 
or  inninibrdnecrs  right  to  create  the  mortgage  or  incumbrance, 
and  in  the  caye  of  such  mortgagor  or  incuinbrancir  of  land  entered 
for  III  hnn  as  a  homestead  or  pre-emption  under  the  provisions 
in  that  behalf  eunlained  in  -The  Dominion  Lands  Act,"  that  he 
has  been  recommended  /.r  patent  and  received  his  certifieole  or 
recommendation  in  arcordnnce  with  the  ynid  j,n,risi.)n^'\. 

Sworn  heforo  mo  | 

this  day  of 

I  I  Siiiiuilure- ) 


1  OH.M  (}.-— [Section  'iO.' 
TkANSKKK   (>1     .MoUTCACK,    In*  I  MHliANCF.     -u    Lf.a^e. 

I  <■  1)  tiic  mnrtgacoo,  (im-umhnnci'o  or  lossoo,  fi-s</ic  case 
mail  be),  in  eeiiMdt  ration  of  dollars,  this  day  paid  to  me 

by  A'.  l'.,of  the  receipt  of  which  sum  I  do  iK'rohvacknow- 

lodso,  hori'hy  transfer  tohimthe  inortgafiolincumliraiKaw/r  loaso, 
as  Fheease  mai/  be,  describe  the  instrument  fully),  together  with  all 
my  ri<;hts,  powers,  title,  anil  interest  therein. 

Ill  witness  whereof  I  have  hereunto  sul)>cril)ed  my  name 
tliis  day  of  I'.t     • 

u-        II.,.  tUn  ^ni.l  I  ('■  D-  {Transftrrjr.y 

Sipned  liy  t!io  saiti  I  \  .■         - 

ill  presence  of  f  X.  Y.  {Transferee.) 


I  (>KM   U.—  < Section  i',r,  (.J.) 
Tkan.si-i:u    m    Taut  or  MoimiAi.i:  Inclmiip  \nce. 


[,  C.  />..  the  mortuaiiee,  (inoumliraneeo  or  lessee,  as  the  case 
he)  in  consiuei-.iion  of  doH.rs  thi.>  day  iiaid  to  me  by 


I. 

maybe) ,111         1 

A'   v.,  of  ,  the  receipt  of  which  sum  I  do  hereby  acknow- 

ledge,'hereby  transfer  to  him  dollars  of  the  mortfTajio  {or 

incumbrance,  as  the  ease  iiuvj  hi,  describe  the  instrument  full ij), 
tojxother  with  all  mv  rights,  powers,  title,  and  interest  therein, 
and  tlie  sum  so  tran-ferred  shall  be   preferred  (or  deferred  or 


STATITIIS  -AI, 


MT.\ 


rank  cqu:il!y,  a.s  the  case  mny  he)  to  tlio  remaininR  .-urn  secured 
by  tilt'  inortRaKf  [or  inciimi)ranoc)- 

In  uitricss  whcnof  1  lia\r  li'i'  unto  -nh-crilN  ,1  mv  name 
I  his  day  of  1(»     . 

>iKnod  by  the  said  \ 

in  jmscncr  of  .  r.  />.    Transferor.) 

]       Afci'pt'il.  A,  )'.    Tr<ii>xfirrr.'\ 


\i 


FORM  '^.— {tectum  70.) 

SllOKT    ("OVKNANTS    IX    .Ml  iKT<i.\(.K. 


COI.I  \IN    ONi:. 

1.  Has  a  good  titli;  to  tin- 
^aid  land. 


2.  Has  thf  right  to  niort- 
gagi'  tho  land. 


<  iiI.IMN     IWii. 

1.  .\iul  ■A-i\,  that  the  .said 
mortgagor  at  the  time  of  the 
.scaling  and  delivery  lu  reof,  U, 
and  stands  soldy,  rightfully  and 
lawfully  seized  of  .a  good,  sure, 
perfect,  ahsoliitc  mm,  indefeasible 
estate  of  inheritance,  i  lee 
simple,  of  and  in  the  lands,  tene- 
ments, hereditaments  and  all  and 
singular  other  the  premi-es  here- 
inbefore dexTibed,  with  their  and 
every  part  of  their  .■ippiirteii.ances, 
and  of  and  in  every  jiart  aiul 
parcel  theriof,  wiihoiit  .any  man- 
ner of  trusts,  reservations,  limita- 
tions, provisos  or  conditions, 
except  those  contained  in  the 
original  grant  thereof  from  the 
Crown,  or  any  other  matter  or 
thing  to  alter,  charge,  change, 
incunib(  r    m-    defeat    tlie    same. 

L'.  .\iid  aKo,  tliat  the  .said 
mortgagor  now  hath  in  him.self 
good  right,  full  power  and  lawful 
and  ab.solute  authority  to  mort- 
gage the  s;ii,|  liiiids,  tenements, 
hereditaments,  and  all  and  singu- 
lar otlie;-  the  |)remise-~  iiereby 
mortgaged  or  hereinbefore  men- 
tioned or  intended  so  to  l)e  with 
'heir  an. I  every  of  their  appurtc- 


r.24 
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:{.  Ami  tliat  on  liffaiilt 
the  {miirliiiiiivt\  shall  liavr 
quift  possession  of  the  laiicl. 


\.   i  roe  from  ail  iiuuin- 
branct's. 


iiaiicis  mito  till-  sa.d  iiiorf(;a<j:r»'. 
\n-<  heirs,  executors,  ailiiiitiis- 
Iralor-  ami  a~-inns  in  manii'r 
aforesaid,  ami  .■leconliiin  to  IIm- 
true  intent  .ind  meaning  of  tlie-i' 
presents. 

A.   Ami    also,    that    ftoin    aii.i 
.-ifliT     ilefailll     -h:ill     liap|Hii     to 
lit     iiiade   <il    or    ill    llh     p.iyiuci't 
of    the    sai'l    -uni    nl     money,     ill 
the    -aiil    ■a\'I)\i-    rovenani    men- 
tioned,   or    the    interest    thereof, 
or    any    jiart    thereof,    or    of    or 
in    the    doini:.    oh-ervinfi.    imt- 
forminsi,  fultillinji  or  keepiiiii  of 
some  one  or  more  of  the  cove- 
nants    in     this     niortnap'     l>ar 
ticularly    ~el    torth,   contr.iry    to 
the    triie    intent     and     meaninu 
of    these    iire-ent-,    iIhii    and    in 
every    -uch    case,    it    ~liall    and 
may   l)e   lawful    to   ami    for   the 
saiil  mortiiasjee.  hi-  heirs.  e\ec- 
ut  ors,  adminisi  rat  ors.  ;i  nd 
assigns,  peacealily  and  (piietly  to 
enter     into.     have,     hold,     use. 
oc<aipy.    l)o-se>s.    Mild    enjoy    the 
aforesaid  lamU.  tenement-,  le.re- 
ditamiail-  and  preini-e-.  herehy 
mortiiajjed      or      meiitioncl      oi 
iiitended    so    to    he,    with    their 
.appurtenances,    without    'he    let, 
-uit.    hindrance,    interrtiittion   or 
denial    (»f    hin     the    -aid    mort- 
(rapor.    his   heir-.   i>v   a--iu;n-.   or 
anv     r-,iiier     iier-nii     III'     |)er-ons 
whoni-oev:r. 

1.  Ami  that  f  t-e  and  clear 
.Hid  freely  and  clearly  aci|iiilted, 
exonerated  and  di-chaifi'd  of 
and  from  all  .arrears  of  t  ixes 
and  a-se— ments  what-oever  due 
or  ])ayalil<'  upnn  m-  in  respect 
(,f    t\\i-    -aiil    hiiid-.    temmpnts. 


I 


I 


SIAIt   ll.S     .\(,Bi:i!l"\  f,.'.-. 

In  iidit.inniit-  ami  primi.-^c.-.  or 
any  part  iliticui',  ami  of  airl 
I'nim  all  loniur  convcvaiicfs, 
iiKtri^ajff-i.  rights.  aiiiiuilics, 
ilcl't- .  JMi!^...fi't«  •  \cfuiioiis  atul 
rccoitnlzanii-;.  :.,i<i  of  aii<l  from 
all  iiiaiiiirr  of  other  cliarfri's  or 
iiiniinliraiii'i'v  wliatso  i  v(  r. 

."i.    Will  rxrctltc  silcii  fur-  ."i.    Alltl     ai-o,     liiat     fluMi     aiui 

I  liir  assurances  of  the  land       after    default    shall    happen    to 
as  may  !•(■  re(iuisite.  lie  made  i>f  or  in  the  payinet,t  of 

the   said    Muii    of   money    in    the 
saifl  covenant   inentioiied.  or  the 
interest   thereof,  or  any  part    of 
-iK'h  money  or  interot  or  of  or 
in    the    <loinu;,    ol)>er\  inir,    per- 
forming,    fultiilinj!;     or     keepiiu^ 
of    some    one    or    more    of    ;,,e 
<'o\enants  in  this  mortiiane  p.ii-- 
ticulariv   set    forth,    contrary    to 
the  true  intent   and   mcaninj;  of 
these   |)re>ent>    .•in<l    of    the    s;ii(l 
covenants    then    and     in    cNcry 
such    case    the    >aid    inortfiafror, 
hi-;    heirs    ;ind    assi<rn-.    and    ail 
and  every  otiier  per-on  or  pi f-on- 
ulio-oc\cr    haximr,    or    l:i\\full>' 
claiming;,    or    who   sIkiL    or   may 
have  or  hiwfuliy  ci.aiin  .iny  <  ~t;ite. 
riirht.   title,   inlere-t    (ji-  trn-t    of. 
in.      to     III'     Mill      of     thi'     lands. 
teMi  imiii-.      hi  i'(  dii.-imiiit-     .-iiid 
pli  lin-i  -    hii'eiiy    moil  u.isii  d.    or 
iiHiil :  iiiid.  or  intended  -o  to  lie, 
\ulli    the   appurtenances   or  any 
li.art   thercoi,  \>y.  fi'oni.  iindir  or 
m   trust    for  him   the   -aid  morl- 
gafior,  .shall  .iiid  uill,  tVom  time 
to   time,   and   at    all    tl'lli-   tliire- 
after,    at    the    prnpi  r    lo-i-    and 
charfres   of   the   >aid    morli;ai;ee, 
hi.s     heirs,     execaitor-.     adminis- 
trators   and    assifin-    make.    do. 
sulTer   and    execute,    or   cause   or 
prociiri'  to  111-  m.ide.  d<ini'.  suffc  reil 


•JJ,tJLUi 


r.2C 
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0.   n:i>  iloiif  HO  ;i<l  to 
iuruml)i'r  tt;r  hiiu!. 


:in<i  executed,  iill  :iuil  every  >uvh 
flirt  licr     :iiiil    otiier    re;iK)iial)U> 
act  or  ads,  deotl  or  deeds,  <levie('s, 
eonvevances  and   as>uran«-es   in 
(he  l:l\v   for  tlio  further,   liettrr 
and  nioie perfectly  and  :lll^olutely 
fonvevinij  the  said  lands,  tene- 
ments,   hereditaments   and    I'n- 
nii>e<.    witli    the    appurtenance.-' 
unto    tlie    .-^aiil    morlnanee.    his 
hiirs.    ( xefutor.>*,    adniini>tralors 
and    as>inns.    as    1-y    the    said 
nu>rt)ia>:e«',    his   heirs,   extrutors 
or  liis  or  their  counsel   learned 
in    the    law,    shall    or    may    l>o 
lawfully  and  rea-oiiahly  devised. 
a<lvised    or   rcciuircd,    m)   as   no 
p(i>on    who    shall    l«e    required 
to  make  or  ex<cute  sudi  a-^sur- 
ances    >hall    he    compelled,    for 
the  m;ikinn  or  eNeculiuM:  there- 
of,   to    no    or    travel    from    his 
usual  place  of  abode. 

0.  .\n<l    aUo.     that     the    -aid 
mortt;.i):or     hath     not     at     any 
time  heretofore  ma<le,  done,  com- 
mitted,  executed  or  wilfully  or 
kno\\intily  >ulVered  any  act.  deed, 
matter     or     thine     what-oever 
wliereUy   or  by   mran<  whereof, 
the  said  lands'.  teiienH  nts.  here- 
ditaments  and   premises  hereby 
mortfianed     "i'     lamtioned     or 
intended  >o  to  be,  or  any  l>ait 
or  parcel  thereof,  are.  is  or  shall 
or  may  be  in  any  wise  imiieached, 
charged.  attVcted  or  incumbered 
in    title,    estate,    or    othenvi.^c 

hoW.-OrVer. 


lOUM   T.—'yScclion  ??.) 

PuWKK  OK  ArnuiNKY. 

I  A.  li..  beinn  refji-tered  owner  of  an  e<tate  (here  stnir  nntiir: 
ofthe'estatc  "-•  ''"l'>;.<t).  r-ubject.  howe\tr,  to  such  incuml)rancc.s 


i-ry  such 

;i-01KiliK' 
,  (l('\  ict'!<, 
[inns  in 
r,  l)i'tter 
lisoliitfly 
[Is.  tcm- 
111(1  pr<- 
•tcii;iin'i'> 
ijict'.  lii-' 
.i>trators 
the  sniil 
('X(rt^t()r^ 
1   l<:irni'tl 

limy  1't' 
•  tlcvisc'l. 
-o   as   no 

ritiuircd 
icli  :i<>ur- 
lUcl.  for 
nv:  tlicn- 
Ironi    Ills 


.viA'i I  ri:.s— ai.I!i;i;ta  6?7 

hens  ami  intcrrsts  as  arc  notilic.!  l.v  m«inor;m,|iim  iindorwrinon 

(or  nitlor.-.d  hcrfon).  (//«•«■  nftr  l,,  schchilc  for  ih.scriptum  mid 
ronlcnh  ofthi-  snmit  iiarvch  of  innd  i„ln„l,.l  h  be  alfccttJ.  which 
scht.lule  ),inM  rntitmu  rrfrreitcc  to  the  cxiMinq  cert, ftatle  of  title 
or  Un.e  of  mch  pmal)  ,|o  h.-ivl.y  appoint  C.  I),  attornrv  on  my 

K'lialf  to  Wire  state  the  nature  awl  extinl  of  the  inm-ers' intended 
ta  be  conferred,  nit  to  f-rll.  Irose.  tnortiia'If.  '>lr.)  th.-  land  in  tho 
said  scli.duk.  di-sciihcd,  and  to  .•xc.iitV  all  Mid.  in^tnnncnts 
and  do  al  su.ii  a<t<.  inatt.rs  and  tilings  a^  niav  l.c  n(Tcs>an- 
tor  .arry.nK  <,iit  tia-  powers  \uTvhy  ^ivcn  and  for  the  rirovfrV 
<>t  all  rents  and  >um<  of  money  that  mav  Lecomc  or  are  now- 
due  or  (nviiiK  nie  i,,  respect  to  the  said  land"s.  and  for  111.' .  nforce- 
inent  of  all  contracts,  covenant^  or  con.lilions  l.iii<lin^'  nijon 
any  lessee  or  occupi<r  of  the  said  lands  or  upon  anv  other 
pcr.-on  in  re>pect  of  the  same,  .-md  lV.r  the  taking  and  main- 
tainmn  po->esMon  of  the  s;iid  hinds  and  for  iwotectin-'  th.' 
sime  Ironi  wast.',  daniasic,  or  tr('sp;i><.  " 

In  witness  whereof  I  have  lureimto  siil)sfTilH'd  mv  inme 
this  day  of  l\)     . 

>iL'-ried  I)v  the  ahovo  natned 

.1.  /;.  in  the  presence  of     ,  ^■'>i'jrnlurc.) 


the    said 

at     any 

lone,  com- 

vilfiilly  or 

act,  d< cd, 
vhat-oever 
s  whereof, 
I'lits.  here- 
<es  hereby 
tioiicd  or 
•  any  part 

is  or  shall 

inpeiM'licd, 

ucunilitred 

otlierwisc 


sfntr  nature 
innhranccs, 


Hn{MV.—(Seetion7J.) 

HkVO.  ATION    OI-    VuWlAl   Ol    ATTonNKV. 


.  19     ,  and 

for  the  I;,nd 


I.  .1.  1,.,  of  lierel)y  revoke  the  iiow.t  of  attornev 

«iven  l.y  nie  to  .  (l;,ted  the  d;iy  of 

recorded  in  the  land  titles  oflice  at 

rof?istration    di~lrict     on    the  dav   of  1'»         ns 

Xo.  ^  •    »•      ,    as. 

In  wi! IK ss  whereof  I  have  heiennto  sul.-crihed  niv  name 
I  Ills  day  of  11)     . 

Si^'ned  l.y  the  above  named   \ 
■  \.  li.  in  the  presence  of      i  '•Signature.) 


FORM  \.—  [Scction70.) 
Tu.\NSFr.ii  or  Land  in-oeh  Pkocks.s  ok  Law. 

^'  .   •  ?^  '  ""'  P<Tson  .ipiJointed  to  execute  thc' 

process  hereinatt.r  mention.'d,  in  pursuance  of  a  writ  dated  tho 

dayol  .one  thousand  nine  hundred  and  and 

issued  out  oi  {insert  name  of  court),  a  court  of  competent  juris- 

chot.on,  HI  an  act  .on  wherein  i<  the  plaintilf .  an.l 
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till'  'Icffiidant.  wliicli  said  is  re}jistcn'<l  as  the  owiirr  of  tin- 

laii'l  liiTcinaftcr  (icscriti<ii,  -iihjcct  to  tlic  niortjiancs  and  inciim- 
hraiKc-  notilicil  licnniiidor,  do  hirdiy  in  •oiisidcratioii  of  tlic 
sum  of  paid  to  mc,  as  aforesaid.  t»y  K.  /•'.    [insert 

addition)  TRA.NSFlill  to  the  said  l-J.  !•'.  all  that  piece  of  land 
{here  int>crt  a  i^njlieicid  descriplinn  of  tin  land.  <i>id  rcUr  to  tin 
debtor's  ccrtijiade  of  title  or  rjranl). 

Dated  till'  day  of  mie  timu^aiid  niin'  liundr«d 

and 

Siirni'd  i>y  I  lie  al'ONe  iiaiiie<l    i 

.     [Si<j)tid(ir(    with  ojlleiid  sca!.^ 
in  presence  of  I 

Mortfrafies  and  iiiruniiirance-  referi-ed  to.     iyttdr  thmt.) 


Or 
|(d;M    X.—iSeetion  S3.) 

'liiANsl  i;il    dl      l.WIi    <'N    SaI.I".    I  ok    'TwKS. 

1,  ,  of  .  liy  \irtiie  of  a;ithoi'it>-  ve>ted  in  nie  lo 

sell  liuid>  for  arri'ars  of  taxes  h\-  do  hereby  in  consideration 

of  the  Sinn  of  paid  to  nie  li\'  /•.'.  /•'.  [in.'-ert  (iddititni)  'i"KANS- 

I'l'dJ  to  the  said  K.  I',  all  that  piece  of  hand  heinfi  (here  insert  a 
t:uffi<-icnt  drscrijitidN  of  tl,i  hind,  and  nfer  to  tin  ci  rlifirnte  if  titled 

Hated  the  day  of  one  thousand  nine  Imiidred 

and 

Signed  ]>y  the  al>o\'e  named     I 

(Siijnntiirt  irith  official  scnl.  i 

in  presence  of  ' 


Or 

1  id;.\l  W— (Sect ion  79.) 

TliANs!  KK     ol       1.1    \-i:.     MciiMCAflK     OH      IncIMKUANCK    UNDER 
I'UOCKSS    or    l.AW  . 

r.  .  of  ,  the  jierson  ajipointed  to  execute  the 

Will  hereinafter  mentioned  (or  othenri.^e.  as  tin  case  niai/  be),  in 
pursuanci' of  a  writ  ii\  Jieri  farios.  tested  the  day  of 

oni'  thousand  nine  hiin<ired  and  and  issued  out  of  iiu-'^'crt 

name  of  court),  a  court  of  competent  juris<iiction.  in  an  action 
wherein  is  the  i)lainti1f  and  the  defendant,  which 

said  IS  refiistered  .as  riie  owner  oi'  .-i   lease  imort^aKe  or 

incuniiir:vnce,  as  the  ro.vc  nnn/  he)  numhered  of  (or  upon  i 

the  land   hereinafter  described,  subject   to  the  mortgages  or 
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im'unitir;iiici<  notitud  licrtiuiiicr,  do  licrchy.  in  consideration  of 
the  sum  of  p.iid  to  me  as  aforc-aid,  l.y  K.  F.  (insert 

addilinu)  THAXS1'1:H  to  tin-  -aid  /•.'.  /•'.  the  lease'  (mortf;a{!;e  or 
inciinihrance)  granted    liy  to   and    in   favor  of  , 

dated  the  day  of  to.  in  and  over  (here  describe  the 

land  according  to  the  description  in  the  lease,  mortgage  or  incuni- 
tnancc,  and  refer  to  the  registered  instnanent). 

T"),ite(l  the  day  of  .  one  thousand  nine  hundred 

ami 
Signed  liy  t  lie  alio\-e  named    | 

-     (Signature  irith  ojficitd  seal.) 
in  pre-(  nee  of  ) 


Or 

F(H{M  \— (Section  7iK) 
TRANSKru  '<F  Land  indkii  I)E(  iu;f.  oh  (»i{|)i;i{  m  a  ( 'oi  in  of 

COMI'KTKNT    JlUISDK  HON'. 

I  (insert  name),  in  |)ursuaiu'e  of  a  decree  (or  orderi  of  (insert 
name  of  court,,  a  court  of  competent  jurisdiction,  dated  tlie 
day  of  one  tiiousand  nine  hundred  and  .and 

entered  in  the  refiister,  vol.  ,  fol.         .   hirehy '^l^-\^'SI■'ER 

to  K.  /•'.  (insert  aiidition).  sulijeet  to  tlir  niortirafics  and  incum- 
l)rances  notifieij  hereumier,  all  that  piece  of  land  heinft  (liere 
insert  a  sujlicient  de-icriptinn  <f  (he  land  and  ref<  r  tn  the  certificate 
of  title  or  grant). 

Dated  the  day  of  ,  one  thou-aml  nine  liundnd 

and 


Sij2;ned  ii\'  the  aliove  named    \ 


(Signature  iritli  official  seal.) 
in  i)resence  of  ] 

Mortgages  and  incunihrances  referred  to      <  .'<ta(c  them.) 


Or 

iOIlM  \'.—(Scction7;>.) 

Transfek  ov   l,K.\si:,    MiuncAdi;   oii    Isa  iMiuiAN(  i:,    i  ndku 
Decree  ou  Oudku  ok  a  Colkt  of  C'o.mi'ktknt  .Iiuisdkiion. 

I  (insert  name),  in  piu'suance  of  a  decree  or  order  of  inLvrt 
name  of  court),  a   cotirt   of  comiietent   jurisdiction,  dated  tlie 

day  of  .  oni>  thousand  nine  hundred  ain! 

and    entered    in     tln'    r(>iii-ter,     \'oI.  .    fol.  .       hereby 

TH  WS!'"!'.!'   •:■.  .'■'    /■     :  ;.■.,:.•  .•■/  :!!>:!•/!:!>!)  -;!l!l!ect    tO   the   !!l(!rl  ITaL'eS 

;ind  incumljrancc-  notitied  hereunder,  the  lease  (or  mortgage  ur 
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incumbrance,  ns  the  cnsr  ma;/  U)  firaiitcd  In'  in  favor  of 

of  {or  n\  on)  ail  tliat  ]m'v('  of  land  {here  insni  (k-'icrijdion 
of  tin-  bind  occiirdiinj  to  thi  ilcscrijiliott  in  the  lease,  mortgage  or 
incutuhrancc,  and  rcj'cr  to  the  registerid  instrument). 

Dated  the  day  ot  ,  one  thousand  nine  hundred 

and 

Signed  by  the  above  named    I 

(Signature  with  official  ami.) 
in  presence  of  ' 

Mortpapcs  and  incumbrances  rcfrrred  to.     (Slate  them.) 


FORM  \\.— (Section  8Jt.) 
Caveat  Fuuhiddixc.  Registration'. 

To  the  Rcjii-tr.ar  for  : 

Take  notice  that  I  (in.-'crt  name  and  addition  of  caveator) 
claim  (specifn  the  estate  or  interest  eJairned)  in  (describe  land 
and  refer  to  c( rlijicatr  of  title),  standing  in  tli(>  rep;ister  in  the 
nanii'  of  ;   and  I  forbid  the  rejiistratljjn  of  any  pcTson  as 

transferee  or  owner  of,  or  of  any  instrument  affecting  the  said 
estate  or  interest,  unless  such  instrument  be  expressed  to  be 
subject  to  my  claim.     I  appoint  as  the  place  at  wliirii 

notices  .and  proceedings  relating  iiercto  may  tje  served. 

Dated  this  day  of  ,  19     . 

iSiiinatnre  of  coreator  or  hi.'i  agent.) 


FoPiM   X. --{Section  8-5.) 

ArnoAViT  in  ."sippokt  of  Caveat. 

I  (the  caveator  or  hi.^i  agent),  make  oath  and  say  {or  .soh  nuiiy 
declare)  as  follows: 

(1)  I  am  the  witiiin  named  caveator  (or  agent  for 'he  ai)ove 
named  caveator). 

(2)  I  believe  that  I  h;ive  (()/•  file  >^:iid  caveator  has)  a  good 
and  vahd  claim  upon  the  said  land  (mortgage  or  incumbrance) 
and  I  say  that  this  caveat  is  not  being  filed  for  the  purpose 
of  delaying  or  <'mbarras.-ing  any  person  interested  in  or  pro- 
po-iing  "to  -.h-A  t'liTcwith. 

Sworn  before  nu\  etc.  {.'signature.) 
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0:u 


FORM  Y.— (Section  89.) 
Notice  to  Cavkatoh  to  iaki;  Puocef.dixgs  on  Caveat. 

Take  notice  tliat  tho  cavoal  ludncd  by  you    in   the  land 
titles  oflicc  for  the  distrii't  of  on  the  day  of 

19  ,  forl)iddinK  the  rcfjistration  of  any  per>on  a.s  transferee  i>v 
owner  of  or  of  any  in.~trunient  alYeetinsj;  the  estate  or  interest 
chiitned  in  your  eaveat  in  respeet  of  (deifcribe  land  and  refer  to 
certljicate  of  tille)  uidess  sueh  instrument  be  exjiressed  to  be 
sul>.ie(t  to  your  elaini,  will  cea.se  to  have  any  effect  after  tlie 
expiration  of  sixty  days  (or  such  shorttr  time  as  the  judqe  man 
order)  next  ensuing  the  date  at  which  this  notice  is  served  or  sent 
to  you  l)y  refjistered  mail,  unle-s  in  the  meantime  you  take  pro- 
ceedinjis  in  court  on  vour  eaveat.  Tiiis  notice  i<  <iiv«ii  pursuant 
to  section  S9  of  The  hand  Titles  Act. 

Dated  at  the  day  of  \U     . 

To  (the  caveator). 
.at  (address  stated  in  tlie  caveat). 

(Siijnatare  of  person  giving  the  notice.) 


FORM  Z.— (Section  102.) 

Al•I•II)A^^r  or  .Attestation  of  an  Instulmknt. 

1.  .1.  /)'..  of  ,  in  the  ,  make  oath  and  -^ay; 

(1)  I  was  personally  present  anil  tlid  see  named  in 
the  (within  or  annexed)  instrunidit,  who  is  jjersonally  known  to 
me  to  be  the  person  named  therein,  duly  sign  and  execute  th<' 
same  for  the  purposes  named  therein; 

(2)  That  th(>  same  was  executed  at  the  in  the 
and  that  I  am  tln'  -uliscrihing  witness  thereto; 

(,:?)  That   i  know   tlie  said  and   he   is   in   my 

belief  v>f  the  full  ap:(>  of  twe!ity-one  years. 

A'./i. — Where  an  instrument  is  executed  by  an  attorney  undtr 
the  proc/.s/o/i.s  of  section  72.  paragraph  3  man  be  omitted. 
Sworn  before  me  at  .    \ 

i 


in  the 
dav  of 


,  this 

A.r  10 


<iij  nature.) 


roUM  \\.— (Section  111.) 

RKFEUKNCIi    liY    RkOISTUAU   TO   TIIK    .JunlK. 

(I'lace  and  dati.) 
In  liie  matter  oi  tiir  rejii-iralion  uf  UaU-sfcr  -pr  as  the  tvi.s-f 
may  be)  A .  />.  to  ( '.  I). 
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The  nuistnir  under  section  one  huntired  and  thirteen 
of  The  Laud  Titles  Act  lierehy  refers  the  foilowinp;  matter  to 
the  judKc,  to  wit:  (Hire  .state  liriejiji  the  (Uffieultij  which  has 
arisen.) 

Tlie  parties  interested,  so  far  as  the  reKi>trar  knows  or 
lias  been  int'ornied.  are;   {Here  (jive  the  names.) 

(Signature), 
{Official  vial.)  liegistrar. 


r<ii;.M   Wl^.—iScctiou.-i  11 't  (in, I  115.) 

UkMANU   to    KkTVKN    CkRTIFICATE    Ol'   TiTI.K. 

To  {name  af  mrurr  or  whoever  is  custodian  of  ccrtijicnie). 

You  are  lierel.y  re(iuire(l  to  forward  to  the  land  titles 
ofiice  eertifieate  of  title  Xo.  ,   in  favor  of  (in.sert  nwmr'.'i 

nnuie)  for  {description  of  laud)  a-  the  same  is  reriuired  hv  me 
pursuant  to  the  provisions  of  The  Land  Titles  Act  for  the  purpose 
(purpose  for  which  certificate  is  rerjuircd  and  whether  or  not  hi/ 
direction  of  a  judge). 

Your  attention  is  called  to  the  i)rovisiuns  of  sections  114 
and  II,")  ol  thi'  said  Act,  ;md  the  penalty  therein  provided 
for  nr«irct  or  refiis;d  to  coinplv  with  this  demand. 

.1.  B., 

liegistrar,  District. 


FOIJM  (V.~(Scction  J3J,.) 

I  ,  Allxrta  land  surveyor,  do  solemnly  declare  that 

the  survey  represented  i)y  this  phm  has  been  made  Ity  me  in 
accordance  with  the  i)rovisions  o;  The  Allierta  Surrei/  Act,  and 
that  this  ]ilan  i-  correct  and  true  to  the  \tc<t  of  my  Unowledge 
and  belief,  and  is  ()repare(l  in  accordance  with  the  provisions  of 
The  Land  Titles  Art. 

Dated  at  thi-  dav  of 

of 


\'J     ,  in  tlic  presence 


KMI.M  \.\:.~(Scrtion  17  (2.) 

'{'he    T.alld    Titles    Act. 

Land  Titles  Office. 
.Mbert.a  Land  h'eiii-t  rat  ion  District. 
He 

i    hereby    certify    that    on    this  day    of  A.D. 

'•'l      ,    at  o'clock  m.,  certificate  of  title  No. 
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stood  in  the  naiiic  ol'  tor  the  atiovc  lai.d  sulij(M't  to 

the  following  rfnistcrcd  instruim'nt.s  only: 


. 

,; 

i 

*  1 

c  H 

- 

s-^' 

tf 

6  3 

Z   3 
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■p.t 

M  t 

C  ^ 

1 

1 

;3 

o 

Rrgistnir, 
Alberto  Lund  KLijiatratiun  District. 


rolIM  I'F.— (.Sfo^Hj/i  /7  (.i.) 

I. ami   Titlrs  (  Ulicc. 
Alhcrta  Land  Rogistratioii   Di-trict. 
I  licrchy  rcrtiiy  that  on  this  day  ol'         A.D.  I'M 

•■'t  o'(io(  k  ni.,  there  are  no  d(^erees,  ord(>rs  or  cxecu- 

tlon:^  entered  in  the  execntion  register  of  the  above  offiee,  and 
no  instrument  referring":  seneraliy  to  lands  entered  in  any  other 
r(>pi<t(T  of  Micii  onier.  whlcli  allVrt-  lainN  of  exeejitiny:: 

Rr(iiMriir, 
Altnrtii  I. II lid  h'ciji.strutiun  Didrict. 


1<>1;M  ('.C.-iStrtiini  71.) 

All'irta    I.aiid    l!ei;i-t  rat  iim    District. 

( 'ertiticate  of  ( 'harjie. 

.MortgaRe  or  Ineuaii)rance. 

Mortgage  or  Ineunihraiire  No.  .     Application  No. 

Assignmeiit  No.  .     Crriiticate  of 'I'itie  No. 

This  is  to  certify  that  a  made  iiy  to  for 

the  --urn  of  dn!!:,rs  alTe. ■!;!!■:  -  :h  fhily  rejri-terod  in 

the   land  titles  ollire   at  Allierta.   on   the"  day  of 

A.D.     I'J     ,    at  o'clock  m.,    and    that     no 
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registorod  mortgaKos  or  incuml)r.iiicos  affi'cting  the  .said  land- 
are  entitli'd  to  priority  over  tiio  said  except  the  followinp. 
that  i.s  to  say: 

Dated  at  tlie  I.aud  Titles  Office  at  ,  All)erta,  tlii- 

day  of  A.D.  IIU     . 

Rt'(ji,slrar, 
Alberta  Ijuid  licji-trrtioti  District. 


rt)l;.M  lin.—iSeclion  o.ia.) 

I,  a  Dominion  hind  surveyor,  do  solemnly  declare 

that  the  survej"  represented  by  this  plan  has  been  made  by 
me  and  tliat  tlie  said  plan  is  correct  and  true  to  the  f^est  of 
my  knowledge  and  l)elii'f  and  is  prepared  in  accordance  with 
the  i)rovisions  of  The  Land  Tith\i  Act. 

Dated   at  this  day  of  ,    I'.l      .    in    th.- 

presence  of 


TARIFFS -MANITOBA 


land- 
winp. 
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TARIFFS 


ill. 
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■st  of 
with 
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MANITOBA. 
'J-AHIFF  OF  FEZS  UNDKll  THE  KEAL  PIJOPKRTY  AC1\ 

The  following  shall,  on,  from  and  after  the  fifteenth  (hiy  of 
I'el)riiary,  A.D.  IIUI,  lie  the  tarilV  of  eliars.s  to  he  eharKcd  hy 
each  district  registrar  nn.ler  said  The  Heal  Property  Act: 

l-F.ES    ON    APPLICATION. 

'I'lie  fees  to  be  paid  on  application  to  lirii  e;  laml  under  the 
Act  shall  he  as  follows,  inelusive  of  eontrihution  to 
assurance  fund: 

Where  the  value  of  the  land  does  not  exceed  .SoOO ?  ,5.00 

On  each  §.")()()  value  tliereafter,  or  fraction  thereof,  add  .'54 
until  value  reaches  .S:},()()0. 

On  each  8-500  value  thereafter,  or  fraction  thereof,  adfl  i?:? 
until  value  reached  is  S'j.OtK). 

On   each   SI, 000  value  tiiereafter,   or   fraction   thereof 
add  S3. 

When^  the  applicant  is  the  original  Rrantee  from  the 
Crown,  and  there  is  no  cloud  on  the  title  and  no 
transaction  affects  the  land  other  than  leases,  mort- 
Rases, /[./«,■*., certihcates  of  judp:ment  or  other  charKcs 
or  liens,  the  fees  shall  in  all  cases  he  one-half  of 
the  above  named  fees. 

When  the  land  has  ))een  sold  by  a  sheriff  tinder^. /a.,  or 
under  power  of  sale  in  a  mortf;ap;e,  or  has  been  in 
question  in  any  suit  or  proccedinfr  in  ecuiity,  a  further 
fee  upon  the  followinc;  scale  shall  be  eharfred  for  ejich 
niortffme  sale,  or  for  each  suit  or  proceedinfi  which  it 
shall  be  necessary  for  the  e.xaminer  to  i-uiuire  into: 

When  the  value  of  ...e  land  does  not  exceed  SotM)  2.00 

On  (-ach  additional  Sl.OOO  value  thercaftiT,  or  fraction 

then  of,  until  the  value  reaches  .S4,.500  1.00 

Will  II  the  value  exceeds  S4,,")00  7.00 

63.-) 
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For  •■xamiiiation  of  <:iili  ilDcmiunt  in  support  of  an  appli- 
cation in  excess  of  ten,  '20  cents.  Tins  tee  not  to  he 
diarpii  niton  any  document  examined  uniler  last 
clause  in  power  of"  sale,  slierilT  or  e(|iiity  ])roceedin«s. 

For  filing  witli  the  api)lication,  e:icli  mortgane.  convey- 
ance, release  or  other  link  in  the  chain  of  title,  except 
patent  or  discharjie  of  morttiap'  ^ 

For  lilinfi  each  patt'nt  or  diM'harfie  of  ni(>rt«aj!;e 

Each  direction  or  reciuest  to  issue  a  certificate  of  title  to 
any  jierson  other  than  tlie  applicant 

KKKS    ON    ntWsMI^sioNS. 

The  fees  to  l)e  paid  on  all  transini-sions  will  he  as  follows: 
Wiien  the  value  of  the  land  does  not  exce<d  ■<.')(») 
When  the  value  of  the  land  does  not  exceed  S1,<M)(» 
When  the  value  of  the  lan<l  does  not  exceed  Si  ..".(H) 
When  the  value  of  the  land  does  not  exceed  S'J.IHIO 
On  each  Sl.CHll  th.  reafter.  or  fraction  thereol',  adil 

iu;i.isi  n  \  I  iiiN's. 

Renisterinji  tran-fer  of  laiul  i  liirludinK  fee  for  cirtitirntr  of 

title,  and  fee  for  tax  and  other  searches i 
l{ef:i-terinK  a  inortyiajie.  iiicunihrance  or  char^je  or  traiister 
"thereof  (including  cerlilicate  of  charnei,  where  the 
money  secured  does  not  excee<l  S,').t)()() 
On  each   Sl.OOt).  or  fraction  thenof,   up  to  sll).(lOl),   a 
further  fee  ol  Si;    anil  on  each  S1,00(>.  or  fraction 
thereof,  over  SU).tH)0,  a  further  fee  of  M  cents,  tnitil 
the  total  registration  fee  shall  reach  S25. 

On  r^^i^t ration  of  mortfiaRes  hy  corporations,  executors 
or  administrators,  or  on  resistration  of  transfcTs  of 
land  to  or  from  corporations,  exectitors  or  admhiis- 
trators,  the  district  rcfiistrar  may.  in  his  discretion, 
charge  an  additional  fee  of  not  less  than  SI  nor  more 
than  Sit)  for  investifiatioii  of  evidence. 

Registerinp;  each  power  of  attorney 

KegistorinK  a  h-ase  (exclusive  of  fe(>  for  li'asehold  certi- 
ficate)   

Registering;  or  filing  any  mechanics'  lien.  Us  i)rn(lcux, 
order,  decree,  certitirateof  judfinictit  or  any  di-cliargc 
of  any  mechanics'  lien,  certificate  of  judgment, 
iii'jrti;a.ge  or  charge. 
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lAlllIlS     MAN'rif>nA 

H(  ^i^t(■riIl•;    ;iiiy    iii-tnmiciit    other    tliiiii    tliosc    hcToin 
|)rovi<l<'<l  lor  • 

FILINGS. 

riliiiU  t;i(li  caveat .  

FilinU  I'acli  <liscliarpc,  laii-r.  withdrawal  or  incrRiT  of 

caveat    

l-'ilinp;  petition  on  eavesit 

Each  filiiiir  <>f  evidence  of  i)rocee(lin}i  on  caveat 

FiMnj;  inoceedinifs  ini(l<'r  power  of  sale 

Filing  notice  of  intention  to  exercise  power  of  sale 

ri.ANS. 

For  registration  of  each  plan,  exclusive  of  field  inspection 
and  extra  cerliticate  of  title: 
Lots  1  t,.  10 
l.(.t-  11  to  .")0 
L()t->  .")1  to  100 
Lot-  101  to  -Joo 
Lot-  -Joi  to  •")00 
Lot-  :)0l  to  1.000 

Lot-  1.001  to  2.000 
Fur   e;i(h   :idirnioli:il   r)!!!)   lo 

tir>t   2.000  lot-,  add 
For  exaniiii.ition  .-iiid  field  in-ixction  of  subdivision  ])laii-. 

to  Le  paid   upon  deposit   of  i)lan  for  exannnation, 

ininiiiium  fee 
For  plans  .ontaininsr  -10  lots  and  over,  each  lot  in  ilr-t  Un) 

Each  lot  .after  tirst  100 

.Ml  lots  over  one  :icre  in  area  shall  Le  counted  as  eiiuiva- 

lent  to  a-  ni.any  lots  as  there  are  acres. 
<l,oul,l  it  1m   tound  !iecessar>'.  on  account  of  errors  in  the 

Kurvev   or   plan,   to  make   further   exannnation   or 

inspection,  the  actual  cost  of  the  same  will  be  char<!;ed. 

Registration  or  order  caiicelliiiti  or  varying  Jilan      

Every  blue  prin    .opy  of  plan,  or  part  of  !)lan,  2.")  cents  a 

s<|uare  fool . 
Miiiiiiiuin  let 
District  refi:i>trar's  cerliticate  on  same 
For  all  other  services  of  surveyor,  piT  houi 
Receivinn  plan  of  railway  right  of  way  for  deposit 
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.2.'j 
.10 


2.00 


1.00 
i  .Oi) 
2.00 
1.00 


r.:J8 


« WADIAN  TOHUKNS  SVSTKM 


Upocivin;?  l)lan  of  railway  ii«lii  of  way  for  iilinj,',  for  eacli 

mill-  <)t  ri«lit  of  way  >liowii  on  plan.  .  i^l.OO 


J| 


flKXEUAl,. 

Kac-li  extra  cci  lili.ah-  of  titl<'.  .  .  . 

Each  wiilidraw.il  of  any  application. 

Kacli  ccrtilicatr  of  cliarni'  or  of  rcjjisl ration  of  morteaii'- 

or  cliarjic ^ 

rVrtificd  copy,  lir-t  folio  of  lOOword- 

For  every  folio,  or  part  of  folio,  aft.  r  I  he  lirst 

lOach  sujnnion>   . 

ExaniiiialioM  of  ckIi  witness,  per  hour 

ICnteriiiif  notice  of  inarri.-i'j,'-  or  ileath.  . 

For  entry  of  .-nrvivor  or  ollar  per-ons  a.-  proprietors  in 

caseot  joint  tenancy 

Morjier  of  .any  otati-  or  inciuni)rance. 

Enterins  satisfaction  or  lapse  of  ci  rtifjcatt  of  jmlgment 

or  mechanii's'  lien 

Every  entry  in  the  regisfiT,  for  which  no  other  fee  is 

provided 

Each  extr.i  memorial,  whether  in  the  register  or  on  any 

in^trnment    .  . 
Each  search ... 
Taxation  of  co-Is,  per  hour.  . 
Each  redemption  tertifieate 
On  p.'iynieiit  out  to  tax  i)urelia,-er  of  redemption  moneys, 

2  [xreent.  ef  the  mon<y  paid  out. 
<  >n  each  correction  in  a  certificate  of  title. 
Tarhou  copies  of  certificate  of  title  for  a.sscs.sors.  actuai 

co4  ol  turni-hin<>;  .-ame  not  to  exceed  5  cents  each 
Jcc  on  lost  certilieate  of  title,  exclusiv.-  of  i)rovisional 

certificate  when  re(|uired 

On  not  ces  issued  l.y  a  district  rep;istrar  for  eadi  person  to 

!)(■  served 

On  rejection  of  e.ich  instrument  'presented  for  registration 
to    be   charged   in    the   discretion   of   the   ('istrjet 

registrar 

Each   order  made   i>y 

general " 

Each  fiat  of  reiiistr.ar  yicner.al.  . 

Each  fiat  of  district  reiristr.ir  for  filing  second  caveat 

Each  approval  of  registrar  general  or  district  registrar 

"ind'T  rhe  Da„l,d,nn  of  E.^falcs  Act.  ... 
On  release  of  any  docuineiit  from  holdup  file,  a  di.strict 
registrar  may,  in  his  discretion,  charge  a  fee  up  to 
but  not  exceeding 


a  district   registrar 


or  registrar 


l..jfl 

2.m 

..-)() 

l.i)U 

.10 

.50 

2.00 

2.00 

2.0(1 
1.00 

1.00 

.50 

..".() 

1.00 
1. 00 

100 


2.00 
1 .00 

1.00 

1.00 
2.00 
1.00 

2.00 
"..00 


lAHiris-  sask\tc:fii;\van 

>ASKAT(  IIKW  AN. 

I'AUirr  Ml  ii:i:s  r\i)i:i;  iiii   r  wd  ifrriis  vr. 


4.00 


H.'Kiiui,  lriil:i\,  .\iinii>t  ^1.  lUUO. 
111>  Honour  ilic  Li(iilcn;iiit  ( lovcrnor  liy  aiul  with  the 
.idvicf  of  tlic  Ext'i-iitivf  Council  liji<  l»t»ii  plcjiscd  to  order  that 
the  fees  to  tie  evicted  hy  each  reni-lrur  of  ;i  liiiul  nfiistration 
district  or  \>y  liis  deputy  or  the  acting  re^i>trar  (as  the  case 
may  liej  in  the  event  of  the  deatii  or  alienee  from  ofKce  of  the 
iCgistrar  for  the  services  to  he  done  and  jxrforined  hy  a  reni.strar 
under  and  hy  virtue  of  the  provi-ions  of  The  Laml  Titles  Act 
or  of  any  Act  or  Acts  passed  in  ainendnient  thereof  shall  be  those 
which  are  set  out  in  the  tariff  of  fees  below: 

1.  I'or  each  certificate  of  title  and  duplicate  if  there 
ire  any  instruments  in  the  registrar's  hands  which  incum- 
ber or  affei  t  tli<'  land  as  mentioned  in  sections  41,  42  and 
43,  including  all  fees  for  registration,  searches  and  mem- 
oramlums   S 

And  also  assuranc<'  on  »worn  \alue. 

2.  Each  certificate  of  title  issued  in  accordance  with 
an  upplic.ition  made  under  the  provi^ions  of  section  49, 
where  at  ti>e  time  of  the  issue  of  such  certificate  the 
patent  is  the  only  instrument  in  the  hands  of  the  registrar 
nlTecting  the  land,  .-hail  be  issued  and  a  duplicate  thereof 
-hall  be  delivered  or  mailed  to  the  person  or  company 
(•ntitU'd  thereto  for  a  fee  of 

3.  For  a  certificate  of  title  on  an  ai)i)lication  to 
liring  land  under  the  Act  in  cases  other  than  those  pro- 
vided for  by  the  last  item,  which  shall  include  the  fees  to 
be  paid  to  the  assurance  fund,  and  for  the  dujilicate  cer- 
tificate of  title  and  ab>tr;ict  and  all  filings,  searches  and 
inspections: 

(«)  Where  the  value  of  the  land  does  not  exceed  -S-'jOO 
(6)  Where  the  value  is  over  SoOt)  and  up  to  ?l,n00,  . 
(c)   For  each  additional  i*")00  or  the  fraction  thereof 

until  the  value  rea<-hed  is  .S.'),()t)0  add l.OU 

And  for  each  additional   .ij;  1,000  thereafter  or 

fraction  thereof  add 100 

(See.  however,  item  No.  8.) 

4.  For  registering  a  transfer  and  is>uing  a  certificate 
of  title  thereon  and  duplicate  thereof  and  including  fees 
lor  memor.nndums,   searches  and  inspections: 


2.00 


■).00 
f.OO 


f>3!) 


(•,40 
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un    \N  iiirc  the  value  of  tlic  property  does  not  exeecd 
S.")(l()   inciudiiiii-   tees   pavalile   to   the   assurance 

fund  S  :?.oo 

(b)   Wliere  tlie  value  ol' tlic  proiicrly  is  o\ir  >:^.")()(l  t.OO 

And  ill  addition  the  fees  payahle  tu  the  a-~iir- 
ance  fund. 

iSee.  however,  items   Xu^.  S  and   ll. 

"».  )''0i  a  eertilieate  of  llile  on  a  I  r.in-inis-ioii  how- 
ever effected  inehidinjj  fees  for  duplicate  thereof  and  for 
registration,  searches  and  all  other  services  coiuieeled 
therewith,  hut  not  iiiehiiiiuti-  fee-  pavaMe  to  .-is-ura'icc 
fund  ■).00 

If  the  land  traii-initteil  i-  inrluilid  in  more  than  one 
certiti-.att  '  title,  for  entering  ineinorainluin  on  each 
certificate  of  title  ami  (hiplic.ate  thereof,  after  the  tirst 
certificate  !•'•'• 

iSee,    ho\\e\er.    ilem    No.    '^. 
().    l'\)r  new  certificate  of  title  to  iciiister  female  owner 

on  her  marriafic  incluiliiiy;  duplicate  thereof  .-ind  all  lilings, 
niemoraiidunis  and  services  connected  therewith  ^.00 

7.  I'or  eertilieate  of  I'tle  issued  on  any  other  in-lru- 
ineiit  and  for  duplieate  cert iticate  2.1)0 

s.  If  more  tlian  one  certiticate  of  title  is  required 
u)ioii  the  same  instrument,  for  each  certii'.c.ate  with  iluiili- 
cate  thereof  after  the  hr-^t  certificate  '2,()<) 

',».  For  regis! eri II jt  or  liling  any  lease  i exclusive  of  the 
f»i'  of  §2  for  certificate  of  le,i>e).  mortgage,  incumlirance 
or  cii.'irge.  surrender  or  power  of  attorney,  ineluding  ;i!l 
meinor.audinns.  se.irches  and  otlu'r  services  connected 
therewith  1.50 

I  See,    liowcver.    item    Xo.    11.  i 
(a)  For  filing  first  mortgage  or  incumhraiice  hefore 

issue  of  grant  1.00 

Also  the  fees  t(j  lie  paid  under  item  Xo.  I  for 
issuing  ccrtificite  of  title,  etc.,  .'iiid  a--urance  on 
sworn  value. 

(h)    I'or  every  inortg.'ige  oriucumhr;ince  after  the  first      l.oU 

10.  I'or  registeriim  or  tiling  an>-  mechanics'  lien, 
certificate,  order  or  decree  of  a  court  or  judsre,  or  any 
a'jsignnu'nt  or  disehrirgi'  wholly  or  jiartially  of  :\  inorfg.ago, 
incumhran'  ■■  or  ch.argc;  or  a  satisf.action  of  an  annuity  or 
any   other   instrument   .ilTecting   laud   other   than    those 
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ill) 


'.jH 


particularly  specified  in  tlii>  taiilV:  iiicliKliiiK  ail  im mo- 
randum.s,  searches  and  oilier  serxiees  connected  there- 
with    3  l.Uli 

(Sec,  however,  item  Xo.  11.) 

11.  When  any  instrument  refiistertd  deals  with  or 
affoets  hind  in  more  than  one  eertilieate  ol'  titl(%  for  each 
memoran(him  after  the  first  memonuKhim 5t» 

VI.  I'or  each  abstract  ri'six'ctinu;  land  inclu(h'd  in  one 
certificate  of  title,  or  resi)eetinK  eacii  quarter  section  for 
which  certificate  of  title  has  not  l)cin}2;rantetl,  includinf^all 
oharKcs  for  searches  and  certificates 50 

13.  Tor  filinu;  each  caveat  and  for  i)rei)ariri{;  and 
mailing;  notices  in  connection  therewith 2.01' 

11.   lor  notice,  form  V  uiiiler  section  lot) 1.00 

1.').  I'or  entering  withijrawal,  hipse  or  ri'inoval  of 
caveat I.IHI 

It).  I'or  each  si'arrii  lor  eacli  parcel  of  land  (jr  for 
any  name .2.") 

17.  I'or  a  certificate  as  to  decrees,  orders  or  e.\e<aitioiii> 
including:  one  search  for  one  name.  .M 

.\w\  for  each  adtlitional  name.  .2r> 

IS.   I'or  each  certificate  of  charjie  .50 

lit.  For  each  map  or  |)lan  rejiistered,  including  new- 
certificate  of  title  and  dn))licate  thereof 4.U0 

(.">('(',  however,  items  Xos.  S  and  11.) 

20.  For  each  m.ap  or  i)lan  depo-ited  nnder  any  I'ail- 

way  Act  or  any  other  Act  than  The  Land  Titles  Ad    .  1.00 

21.  For  rejii<tiTinp:  or  filiii'i  writ  of  ffiri  /«(/f/.s  or  u 
satisfaction,  withdrawal  or  expiration  thenof,  includinsj; 

all  memorandums  and  other  services  connected  therewith.     l.UU 

22.  For  the  production  of  each  instrument  tiled  or 
registered    .10 

2)5.  On  rejection  of  each  in-irument  i)resentod  for 
registration,  to  he  eiiarRcd  in  discretion  of  registrar l.OU 

24.  For  copy  of  or  extract  from  any  registered  instru- 
ment or  iastruments  otherwi-.e  in  the  custody  of  tiie 
registrar,  per  folio  of  100  words .10 

(For  certificate  sei;  item  2G.) 

25.  (a)  For  cojiy  of  every  map  or  tracing  attaciied 

to  or  indorsed  on  any  document 2.00 

(b)   For  copy  of  each  map  or  plan  filed,  registered  or 
dejio^ited    in   the   land   titles  office   up   to   and 

inclurive  of  100  lui   -^ '*" 

.\nd  I'or  each  .additional  lot  ')v«r  100  .02 
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((■')  Ainl  I'nr  i;icli  copy  ()i-  triiciiiii  -liuwintr  uiu-  Mock 
ol  lot-  or  ol'  one  oi  more  lot-  in  one  li'ock  on  any 
-mil  mail  '"'  I'km  .  .  .>   -••") 

'Ji'i.  lor  each  ccrlificalc.  -ijiiuil  liy  the  rc.tii>trar, 
(Icpulv  rc^i-trar  or  actiii.ti  rcjii-trar  ami  autliciiticatcil  liy 
the  ni^i-trarV  ofiicial  -(al  and  not  othcrwi-c  ijrovidcdi'or 

27.    I'or  takini!:  cacii  allldavit  oi-  -oli  mn  dtilaraiion 

2S.  For  cnicrinn  executor  or  adnuni>irator  or  an 
as.-i'jinee  uinl(  r  Tin  Assifiiiniiiils  Acl  as  traU'-l'erer  or 
proprieloi  ot  a  inort^afie  on  a  tiaii-mwsion.  .  . 

■J'.l.  lor  .nleriii'j;  survivor  oi-  oilier  per.-un  a-  pro- 
liri(  toi-  m  the  ca-e  di'  a  ji'iiil  jirop:  i(  tor:-liip.  .  . 

;;(!.  lor  each  certiiicate  and  relerence  to  a  court  or 
judi;c,  e\c<  pliim-  a  relerence  made  umier  -ectiol\  117  of 
Tin  Imii'I  T,II<^  ,1(7 

;il.  For  altendin.ii  a  court  or  judjie  on  reference  or  on 
liear'nifi  of  any  jietition  or  on  any  jiroceedii'.s  or  on  |ho- 
(luciuf:  any  document  on  any  a]ii)lic;;lioii  or  procecciinu 
before  a  court  or  judne  for  each  hour 

'.V2.  i'or  a  cerlili(ate  of  litlr  oi'  duplicate  i>-ui  d  to 
replace  one  worn  out .  tilled  up.  de-l  I'oyed  or  lot 

(o)    Where   a   cerlilic.ale  of   title  (.)r  duiili<':!te   tlienof 

ha-  I'een  lo~t  or  destroyed,  for  ])eru-in;i-  ])roof  of 
lo--.   -eitlin^  notice  for  iiulilicaiion  and  for  all 
other  ~i  r\  ices  excepting:  new  certificate  of  title.. 
;>o.   For  con~olidatinfi  two  or  more  certificates  of  title 
;!1.   For  lilinii  claim  of  exi  mption  undc  r  section  1  17 
:5.j.   For  readiiiy:  proof  of  lawful  reentry  and  recovery 
of    iiOsses>io!i    and    makinii    nn  nioraudum    of    .-.■iiiie    a< 
required  hy  s(  ction  SI 

NuTK — In  addition  to  the  ahove  fees  there  is  payal'le  to 
the  as-urance  fund,  on  the  n  lii-tratio.i  of  every  ^raiit  of  i-icum- 
liered  land,  on  the  rejii-t ration  of  the  first  transfer  after  the  is-.uo 
of  a  certilictite  of  title  where  llii'  land  was  not  inoimliered.  on 
the  increased  vahie  of  the  land  in  every  swl>se(iuent  transfer, 
and  on  the  filinii  of  a  first  mortfiafie  or  incunil'rance  jjefore  issuo 
of  Rrant,  one-liflh  of  one  ])er  cent,  on  the  sworn  value  up  to 
S.").()<Hl  and  om  -ti  nth  of  one  pvr  cent,  on  any  ex<-e.-s  over  such 
i'),UlR). 

NoTK— There  -liall  not  lie  included  in  a  c(  ilificate  of  title 
lands  in  more  than  one  tov.riship. 

NoTi:— No  diarsti'  shall  l.emade  for  any  .-ervices  whatever 
under  this  tariff  rendered  to  or  for  the  tiovernment  of  Saskatche- 
wan. 


.Jl) 

1. 01) 

I. Ill) 

2.00 

1.00 
2.00 

1.00 
2.00 

1.1)0 

2.110 
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Xo  clKirijir  -IkiII  lir  mail,'  upuii  \U<.'  is.-uc  of  a  (•crtiticatc  of 
title  to  a  homcr^ttad  patentee  iiii(ier  the  provisions  of  The 
Dominion  l.,in<ls  A,t  unless  at  the  time  of  issue  tlie  title  is 
ineinnhered  and  in  th:il  event  the  fees  shall  he  as  hereinbefore 

C'krk  Exectdivc  Council. 


sri'i'i.i;Mi:.\T\i;^-  taimii'  (>|-   iid-s   rxDi-dt   the 
i-AM)  rrri.i:s  aci-. 

Ixfjiina,  W'edne-day.  i'cliniary  17,  1900. 
rndcr  the  pmvi-ions  of  The  Land  Titles  Act  [\\-  Honour  the 
I.irutcnant  ( lovernor  l)y  and  with  the  ailvicc  of  thr  llxecutive 
Coiuicil  has  lic(n  i)ira>cd  lo  i.rdrr  that  the  fee>  to  lie  exaeted  by 
•  ■acii  rriii-lr;ir  of  :i  land  n',ui-t ration  district  or  by  his  deputy  or 
theaetin^-  rriii-trar  i  a-  tiie  ea>e  may  bci  in  the  (-vi'nt  of  thed(>ath 
or  absence  from  oflice  of  the  re}ii>trar  for  the  services  in  con- 
nection with  i)roceedinK-  for  sale  and  foreclosure  of  niortftasies 
to  be  done  and  |)erfornicd  by  a  ret;i>trar  shall  be  those  which  are 
set  out    ill  the  followin;;  table  of  fee.-,  nauirlv: 

licgidriitKin  Fcis  on  Snlc  and  Foreclosure  of  Afortijayes  Under 
The  Land  Titles  Act. 

In-pi  I'tint;-  notice  of  exercising  power  of  .-ali'  in  ruort- 
caiic  and  in-tructions  as  lo  service S  J.oo 

in-l  met  ions  as  to  advert  i-in^  and  ,-ale  ol  property  .  ,      A.OO 

lee  OH  e\-ery  ot  111  f  ,-i  |  iplieat  ioii  I  o  ri'fjistrar  for  in-true- 
tions  duriiiii-  i)roceeilin'j,-  ]j)0 

Hejiistralion  of  liaii-fer  from  inortfjaKee  and  Irans- 
ini—ion  (includiim  the  issue  of  certiticate  of  title) .").()() 

And  in  addition  fees  payable  to  the  as-urance  fund. 

Order  of  registrar  for  foreclosure  and  tr,ni-mi<-ion, 


including;  certilicate  of  title 


Ki.UO 

.k)HN    A.    Kill), 
('III!:  h'.rcciilirc  Cuinicil. 


:SUl.i(iTO]{.s'    Y\A\>    ON    .-^ALi;    AM)    l()i;i:(  I.(  ).>l'RE 

PIUKKEDIXCS 

Under  Tlir  I.nnd  Titles  Act  cliarjieable  aii.ain-t   the  mortcaRed 
property  or  proceeds  of  .sale  and  allowed  only  to  solicitors 
authorized  lo  practise  in  Saskatchewan. 
i.-\s  approved  i)j-the  attorney  general  lor  use  by  rcRistrars.) 
For  t  he  following  .services  w  hen  rendered  and  no  others: 
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Druwinn,   serving    and    filing   notice   of    exercising 
power  of  t^ale,  inclusive  of  all  instructions  and  attend- 


ant 


-SlU.Otl 


Advertising  sale  and  all  s:ervices  in  connection 
therewith,  including  ail  attendances,  revising  proof,  etc.    l.').<)(i 

On  sale  of  niorlgagid  j)remises  under  power  of 
sale  including  all  in-tructions,  attendance  at  sale  and  all 
other  atttiuiance-  and  services  up  to  completion  of  sale, 
ini'luding  the  tlrawiiig  of  tran-fer 25.01) 

Actual  and  necessary  disbursements,  when  verified 
by  statutory  declaration,  including  auctionier's  fees 
which  should  not  be  more  than  Slo.lJO  for  ordinary  sale. 


TAIIIFFS     AF.15i;irrA 

ALBKltTA. 

TAHIFF  OV  FEES  UXlililt  THE  I.AXl)  TErEES  ACT. 


His  Honour  the  Eicutoiiaiit  (lovcrnor,  l>y  and  with  the 
advice  of  tlie  llxecutive  C'oimeil,  lias  Iieen  plea.-ed  to  onler 
that  the  laiilVof  fees  iindiT  The  Laii'l  Titles  Act  a[)i)ruved  of 
by  ( inler  in  ( 'ouncii  No.  .")()!,  IIKIO,  and  other  Orders  in  ( 'oiincil 
aniendinjj;  the  same,  he  repealed,  aii<l  tliat  the  tarifT  of  fee.s 
liereto  annexed  he  .Mil)stitutrd  therefor  and  tliat  the  fees  to  he 
exacted  hy  each  registrar  of  a  hind  reszistration  di.-triet  or 
hy  his  de[)uty  or  the  .•utinsr  reiiistrar  las  tiie  ease  may  he),  in 
the  event  of  the  (h'ath  or  ahscnce  from  olhce  of  the  registrar, 
for  tlie  services  to  he  done  and  performed  hy  a  rejiislrar  under 
and  liy  'ii-tuc  of  the  pro\i>ions  of  TIr  Ltiud  Tilh:<  ,1(7.  or  of 
any  Act  or  Acts  passed  in  amen<hnenl  thereof,  .-hall  he  those 
which  are  ^et  out  in  tiie  said  tariff  of  fees. 

I.\NI)    TlTLICS    A(  T. — TaIUI  F    ()K    Vv.V.fi. 

By  Order  in  Council  parsed  tiie  twenty-second  day  of 
Eeliruary.  .\.I>.  l'.M2.  the  tariff  of  fei~  in  force  under  Order  in 
f'ouncil  dated  tlie  iL'th  day  of  O<'tol.er,  I!H)t»,  and  ameiidiiui 
Orders  is  re))e;d((l  and  tin-  followiiiji  tariff  >ul).stituted: 


/• 


oti  (iniiit-s  froi/i  (he  Croiri). 


1.  ICacli  certificate  of  title  for  land  granted  to  a 
|)ei-on  or  con'pany  who  h,:-  obtained  a  jiatent  under 
a  homestead  or  under  a  homesteatl  aii<l  pre-emiition 
entry,  or  under  half-l)re<d  land  scrij)  or  military  liounty 
land  scrip,  in  ticcordance  with  The  JJoinininn  l.a>iih  Ad 
ami  amendments  thereto  shall  he  issueti,  and  a  duplicate 
thereof  sh.all  he  delivered  or  m.ailed  to  the  person  or 
i'omi)aiiy  entitled  thereto,  free  of  chari^e. 

'J.  In  the  case  of  other  jiatciitees  the  fee  p.ayahlo 
upon  the  i>sue  of  each  certihcate  of  title  and  duplicate, 
includiiifi  the  delivery  or  mailinj;  thereof,  to  the  i)erson 
or  company  entitli-d  tluTeto,  shall  he.  .  .  i' 

Fects  on  Ai>i)Ucation  to  Briiuj  Land  under  the  Act. 

3.  Each  certifi<'ate  of  title  issueti  in  accordance  with 
an  ai)|)lii'aiion  made  under  tiie  pr(jvi>ion<  o'"  siction  27  of 
the  said  Act,  where  at  the  time  of  the  issue  of  such 
certificate  the  j)atent  is  the  only  inr^trument  ni  the  hands 

GJ5 


,').()( I 
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/'Vf.s  for  Rcgidration  or  Filing. 

10.  For  !('n:ist('rin<j;  !i  tninsfrr  and  issuing  a  rertifi- 
!'  !)f  title  theroou  -ukI  du!,i!ii'at<'  thcro^if  and  incliidiiiB: 
■;  for  memorandums,  scarclies  and  inspection.-: 
(a)  Where  the  value  of  the  property  does  not  exceed 
$.")00,  including  fees  payable  to  assurance  fund. 


.",00 

7.U0 
l.oit 

1.00 


of  the  renistrar  alVectinp;  the  land,  shall  be  i-sued,  and  :> 
duplicate   thereof   shall   be   delivered   or   m.iiled   to   the^ 

pcPMHi  or  comp.any  entitled  thereto  for  a  fe-  of      -S  2.U0 

4.  For  certificate  of  title  on  an  application  to  bring 
land  uichr  the  Act  in  cases  other  than  tlio>e  provided 
for  in  the  last  ih'm,  which  shall  include  the  fee-  to  be  paid 
to  the  assurance  fund,  and  for  the  duplicate  certificate  of 
title  and  ab-tract  and  all  tilings,  searches  and  inspections: 

(a)  Where  the  value  of  the  laiul  do<'s  not  exceed  .^.lOO 

(b)  Where  the  value  is  over  S.")0()  and  u\)  to  sl.OOO. . 
(f)    For   each    additional    .SodO   or   fraction    thereof 

until  the  value  reached  is  .S").0(ttl.  add 

And   for  each   additional   sl,()UU   thereafter  or 

fraction  thereof.   ad<i 

(See,  however,  item  Xo.  3S.) 


/•Vc.s  on    'J'nmsiiH.siiions. 

5.  For  certificate  of  title  on  a  transmis-ion,  includ- 
ing fees  for  duplicate  thereof  and  for  registration,  searches 
and  all  other  services  connected  therewith,  but  not  includ- 
ing fees  payable  to  assurance  fund  

If  the  land  transmitted  is  includcil  in  more  than  one 
certificate  of  title,  for  entering  mcmorandiun  on  each 
certificate  of  title  and  duplicate  thereof  after  the  first 

certificate 

(See,  however,  item  No.  3S.) 

6.  For  entering  executor  or  administrator  as  trans- 
feree or  proprietor  of  a  mcjrtgage  on  a  transmission 

7.  For  entering  survivor  or  other  person  as  i)ro- 
prietor  in  the  case  of  a  joint  proprietorship 

8.  For  new  certificate  of  title  to  registered  female 
owner  on  her  marriage,  including  duplicate  thereof,  and 
all  filings,  memorandums  and  .services  connected  there- 
with   

it.  For  a  certificate  of  title  to  an  assignee  for  the 
benefit  of  creditors,  including  duplicate  thereof 


5.00 

1.00 

1.00 
1.00 

3.00 
8.00 


3.00 
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(K) 
(III 

(Ml 

W 


(10 

00 

00 
00 


i.r)0 


i.:)0 


(b)  Whore  the  value  of  the  property  is  over  SoOO.     ?  4.00 
And  in  aiMitiun  thi'  t'c(>  p,i.v:il)li'  to  the  as-;iir:uict' 
fund. 

(See.  however,  items  Xo.^.   lo  and  .'?S.  i 

11.  For  refiisteriiiK  or  filing  any  lease  (('.\chisive  of 
the  fee  of  .S2.00  for  leasehold  eertitieate  of  title),  mort- 
f-as!e,  iiieurnl)rance.  or  eharne,  surrender  or  jjower  of 
attorney,  iiiciudini;  .til  inemorandiuns.  M'arrlies  and 
other  services  eoiniected  therewith 

(See,  however,  item  No.  lo.  > 
(a)   For  everv  su''h  mortgase  or  incumliraiice  after 
th.'  fir.^t 

12.  I'lir  resiisleriny;  or  lilinu;  ;in>  mi  iiieate,  order  or 
deeree  of  a  court  or  judKe,  or  any  as-i;i'iiuent  or  disch.irne 
wholly  or  partially  of  a  mortpeie,  incutaSrance  or  eharne; 
or  a  satisfaction  of  an  aiumity,  or  an\  other  instrument 
affectinu:  land  other  than  those  particularly  specified  in 
this  tariff,  hut  not  incliiilinj!;  mechanics'  liens,  inchnlinK 
all  memorandums,  .searches  and  other  servicer  con- 
nect<'d  therewi  h 

(See,    however,    item    No.    i:J.; 

13.  When  any  instrument  re}!:ist<'red  deals  uith  or 
affects  lanil  in  more  than  otie  certificate  of  titk.  f^r  each 
memorandum  after  tiie  first  mi'moraiidtim. 

It.  For  fili.iK  e.ach  caveat  and  for  iin.paiinn  and 
mailitifi  the  notici's  in  cdninTtioii  therewith 

1.").   For  enteriii}:  withdrawal  of  caveat 

1().  For  every  extra  memorial  required  to  iie  made 
in  connection  with  the  filinij  or  withdrawal  of  a  caveat.  . 

17.  For  reftisterinc  or  filing  writ  oi  fori  facid.^.or  a 
satisfaction  or  witiidrawal  tlureof,  including  all  meinu- 
ranilums  ami  dtinT  ser\-ices  connecttij  tlierewith 


1.00 


..^0 

I'.OO 
1.00 

..^)0 


1.00 


00 
00 


00 


J'laus. 

18.  For  ref^istraiion  of  each  plan  of  suhdivi-ion. 
exclusive  of  extra  certificates  of  title •  •  ■    lO-UO 

And  a  further  fee  for  each  lot  or  separate  parcel  into 
which  the  l.ind  i>  jiroposed  to  bo  sulxlivided.  as  shown 
on  plan 

19.  Registration  of  order  caiicellinK  or  varying  plan 

20.  Ueceivint;  plan  profile  or  hook  of  reference  of 
railway  ri^jht  of  way,  reciuired  to  be  deposited  under  ;uiy 
Railwav    Act 


..50 
2.00 


i.no 


♦•.4S 
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21.  l{oc('iviii£;  pl.-iii  of  r;iihv;iy  linlit  <il'  \v:iy  fur  filing 
iindcr  The  Lnml  TiHis  Art.  for  cacli  mile  «i  rijfht  of  way 
>hown  on  plan '  §  ]  .00 

22.  Ev»ry  iilwc  print   i-opy  of  plan  or  |>;irt  of  plan 

l>or  scjnarc  fnoi  .1.") 

MinirniiMi  if  i.oo 

District  rc^i-trar's  ('ortiiifatc  on  .xanir  l.OQ 

23.  For  all  (iiIkt  services  (jf  snrvcyor  p(r  huiir  12.00 

24.  Tor  each  map  or  [dan  depo-ited  nnihr  nnv  other 

Act  than  Th,  /.,n>-l  Tilh.-^  Ad  ,>v  Ii'diluoi)  Ad  l.f)0 


(I'cncml. 

'2ri.   lor  takini:  each  aflldavit  or  -olrmii  declaration.  . 

2ti.  lor  eacli  >earcli  for  each  lot  or  p.irccl  ol  liUid  f>r 
f  )r  any  name 

27.  lor  a  certificate  as  to  decrees,  orders  or  execu- 
tions, inc  ndinir  one  search,  for  on(  name. 
And  tor  each  .additional  name.  . 

2S.  For  each  cert itic;it(>  of  cliarKc.  .    . 

29.  For  each  ai)stract  respectini;  laml  inchided  m 
<»no  cortitica!c  of  title,  or  re-pectin^  each  i|narter  .•section 
I'orwl.icli  certific.iti- of  title  ha>  not  heen  jiranted.  including 
.ill  charues  for  sej'rches  ami  certiticates.  . 

Provided  that  where  the  (titries  on  such  altstract 
•xcc;'d  five  in  mnnluT  an  arlditional  fee  of  ten  cents  for 
dl  siu-h  additional  entries  .shall  In-  cli.irired. 

'M).  For  production  of  e.-uh  iii-trumeut  tiled  or 
rrpistered 

31.  For  returnini;  the  document-  of  title  depo-iied  iu 
-upport  of  an  application  on  withdrawal  or  rejection  of 
my  application  for  certilic.ate  of  title,  . 

32.  For  certified  coin-  of  or  c^ar.act  from  any  reiris- 
tered  instrument  or  in-trumeiit  otherwi-e  iu  the  cn-todv 
of  tli(>  rcfii-trar,  per  lir-t  folio  of  11)0  wonl- 

For  every  folio,  or  p.art  of  folio  after  lir-t 

33.  For  c.ich  certificate  and  nfereiice  lo  .i  court  or 
jud^o,  ('.\ceptinsi  n  reference  made  imder  section  113  of 
The  Land  Tillts  Ad 

34.  For  attendina;  ;i  court  or  judirc  on  rel'ercnce  or  on 
hearing  of  any  ju'tition  or  on  any  proceedin>;  or  on  jiro- 
ducinjj  any  document  on  any  application  or  procecdinj; 
lu'fore  a  court  or  judf;;*',  for  e.tcli  hour. 


2.i 
.'>0 


.)!) 


.11) 


1.00 


1.00 
.10 


2.00 


1.00 


r.Muris   ALm:inA 


6W 


35.  I  or  ;i  ccrtificatf  of  litli'  or  duplicate  i?.<U(cl  to 

rt'plaw  one  worn  out,  lillcd  up,  lic-troyi  (i  or  lo-t f  2.U() 

((«)  Wlicrc  a  fcrtiticatc  of  title  or  duplieate  I  lien  of 
lias  been  lo^t  or  dotioytd,  for  pi  lu-injj  proof  of 
lo<s  and  st  tllinu  notice  lor  i>ul.lication  an<l  lor  all 
other  services,  excepting  ii.w  certilicates  of  title.      l.t)U 
:{().  Tor  coiisoIidatinR  two  or  more  certilicates  of  title.     2.00 
J'oreacli  nn  niorial  of  eaiiceli.it ion  after  the  fir>t  two.        .50 
;57.  lor  It  rlilicMtc  of  tith-  iv-ued  on  any  iii-trunienf 
not  otherwise  provided  lor.  and  for  di;;ilic:iti'  1 1  rtiticate.     2.U0 

oS.  If  more  than  one  certilicate  of  title  is  re(|uired 
upon  the  sainr  in>trument,  for  each  o  rtilnali'  niih 
duplicalr  then  of  after  the  tirst  certiliiatr  2.U0 

.■}'J.  On  each  correction  in  a  ceriiticati'  oi  ;ni.',  inciud- 
iiiR  examination  of  the  evidence.  .  1.00 

•HI.  t  >ii  rejcciion  of  each  iii-trument  iirtsentid  for 
registration,  to  he  chary;ed  in  the  di-creiion  of  the  n  ;ji>trar     1 .00 

-11.  I'or  each  certificate  signed  hy  the  rejiistrar,  tleputy 
ro.tislrar  or  actinu;  njii-trar  and  autheniirated  liy  the 
re{;i.^lrar's  official  se.-d.  and  not  olherwi-e  provided  for.  .25 


.^ssl•I{.^^•^^;  i-i  nd  ki;ks. 

Ninr: — In  addition  to  the  al  ove  fi cs  there  is  payahlo  to 
the  assurance  fund  on  the  rejiisfr.ation  upon  (>very  absolute 
transfer  of  land  .after  the  i.s>\i(.  of  the  first  ci  rtiticate  of  title 
therefor,  one-liflh  of  one  per  cent,  of  the  value  of  the  lard 
tran>frrred  if  .-iuch  value  amounts  to  or  is  Ir-s  than  five  thou.-^and 
dollars,  and  one-tenth  of  one  per  cent,  on  the  addition.al  value 
wh(>re  such  vahie  exceeds  five  thousand  dollars;  .and  upon  every 
Mihsequent  transfer  upon  tin-  increase  of  value  >ince  the  jirant- 
ing  of  the  last  certificate  of  title  one-fifth  of  one  per  cent, 
if  the  increa-c  is  not  more  than  five  thousmd  dollars,  and 
one-tenth  of  one  per  (■(•nt.  on  any  excess  over  such  11  \('  thousand 
dollars,  such  valu.ation  in  each  case  to  he  ascertained  by  the 
oath  or  aflirniation  of  the  a|)i)licant,  owner,  or  person  acquiring 
the  land,  or  of  such  other  jx'rson  as  the  resistrar  believes  to  be 
acquainted  with  the  value  of  the  land  and  who.«r  oath  or  affir- 
mation he  is  willing  to  accept. 
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No   1     Notice  to  Adverse  Party. 

\l>|)lir;iti()ll    No. 

Tin:  Ui:ai-  Pijopkhty  .\(  r. 
Land  Title-  Oflicr,  Di-trict  of 

lia  apjiliril  to  lirinj;  tlic  land  discrilxd  .at  tlic  loot  iicrcof 
under  the  aiiove  Statute,  ami  Ihedi^triet  rejiistrar  lia^  directed 
nolire  of  the  application  to  lie  -erved  on  yon  and  li:is 
ai)pointed  days    from    sncli    x-rvice.   afttT    whii'ii    nme, 

unless  a  caveat  has  been  lodfjed  forliiildinj:  the  same  the  land 
will  he  hroujjlit  under  the  oi)er;ition  of  the  said  .\ct  '>y  i.-suing 
a  certificate  of  title  lo  the  applicant,  or  to  whom  he  may 
appoint,  and  yon  will  thereafter  lie  for  ever  e>iop|)ed  and 
deli.-irred  from  -.ettin^  up  aiiv  cLiiin  to,  o-  in  re-peci  of  s;(i,l 
land. 

Dated    at    the   Land    Title-  ( llliee  ;it  thi-  dav 

of  l!tl      . 

I.  WD  l'i:rKi!iii  I)  To 

District  lifi/istrdr. 


No.  2     Affidavit  of  Maker  of  an  Instrument. 


make  oath  .and  say: 
.and   th.-il    I    am  of 


Canada:  ,      I, 

Province  of 

To  w  it :  ' 

1.  That   I  ;im  the  within  named 
the  full  a};e  of  twenty-one  years. 

2.  That  I  am  the  registered  owner  lor  the  person  entitled 
to  he  registered  as  the  owner)'  of  the  within  described  lands. 

Sworn  l)efore  me  ,it  t  he  j 

of  in   the    Province  I 

of  this  dav  of  i' 

A.  I),  ill  I  ) 

.1  '  'i///////.v.s/(mrr  //( 

'  One  or  the  otiur  .Tlfcriiativi'  must  }«•  swoin  |)ii>iiivcly. 
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No.  3     Notice  of  Exercising  Power  of  Sale. 

I'lii.    l;i.  \i.  I'i:>in.ii  I  I    .\(  T.' 


«51 


i  I'Ji'  Nw  ,  hereinafter  <';ili((l  the  niortnanccis)  liercln- 

give  yon  notice  tliat  I  (or  we)  (lemaiid  payment  of  tiie  sum  of 

dollars  (S  )  with  intcrc>t  on  at  the  ratiof 

per  (int.. m  ixranniiin  from  the  day  of  A.I). 

1!)     ,  due  to  me  (or  n^i  under  a  certain  mortjrafje  under  Thv 

lioil    I'ropcitii  All  made   hy  to  d.-ited    the 

day  of  .\.    1>.    lit     .  .Hid  registered  in  the    Land 

Title- Ollice  lor  t lie  l)i-t rid  of  on  tlie  day  of 

A.I).  1!>     .  as  No.  for  securing  payment  of  dollars 

and  interest  thereon  as  therein  mentiotied  on  all  and  singular 

th         certain   i)arcel   or   tract   of   land   and   premise-   situate, 

lying  and  Ixing 

default  ha\  ing  lieen  made  in  thi'  payment  of  the  money  secured 
by  said  mortgage  for  the  space  of  one  cah'ndar  month. 

.\nd  t.'ike  notice  that  I  (or  we)  the  said  niortgagee(s) 
intend  without  any  further  consent  or  concurrence  on  your 
part  torthwith  to  enter  into  po-session  of  the  saiil  lands  ;ind  to 
receive  and  take  the  rents,  issuesaiul  profits  thereof  and  whether 
in  or  o\it  of  possession  thereof  to  make  any  lease  of  the  same  or 
any  jiart  thereof  as  1  or  we)  may  set   fit. 

And  further  takt  lOtice  that  unless  i)ayment  of  the  s.-iid 
niortg.'ige  money  .and  intere-t  together  with  sulise(iuent  intere-t 
and  the  cost  of  these  jjroceedings,  he  made  within  one-  calendar 
month  fiom  your  heing  served  with  this  notice.  I  (or  we)  the 
said  mortgagee(s)  will  i)roceed  to  sell  and  dispos(>  of  the  said 
lands  in  accordance  with  the  jirovisions  of  The  h\<il  froinrli) 
Act  and  the  amendments  thereto  and  that  all  remedies  compe- 
tent will  lie  n.-orted  to  ;'nd  all  the  riglits,  powers  and  jirivileges 
granted  to  or  conl'erreil  upon  the  said  mortgagee's)  under  and 
by  virtue  of  the  said  .\ct  lunl  anieiidiiient-  thereto  and  the  -;iid 
mortgage  will  be  exercised. 

And  take  notice  that  in  the  excut  of  the  ^nid  mortgaged 
land  being  ofTered  for  sale  by  public  auction  and  the  highest 
bid  at  such  -ale  not  being  sulHcient  to  satisfy  the  moneys 
secured  by  -aid  mortgage  together  with  all  expeases  occasioned 
by  such  sail',  then  1  (or  we)  the  said  mortgagee(s)  will  after 
such  default  shall  have  continued  for  six  months  after  the  time 

'  In  .'Saskatchewan  "Land  Titles  .Vet"  for  "Ileal  Propertj-  .\rt"  throiiRh- 

«mt  in  this  and  the  foiiowins  forms. 
'  In  Saskatchewan  "two." 


nn2 
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tn.'iiti.iii.d  ill  Slid  iiiurtcajjc  for  paymtnt  make  an  appli.ation 
in  wriliiitf  to  I  lie  (lisiiii't  n^'istrar  for  an  <.r<l.  r  for  fonclo-iiro. 
Dattil  at  llii-.  <|j,y  of  A.   I).    I'.t 

I  Miiiiiidijii'x  mill  ■ 
l',r 

SoUcHora. 

No.  4     Directions  for  Sale. 

In  the  M.iilcr  of  TIr  llinl  I'rnpnii/  .1,/'  ami  in  iji..  Matter  of 
a   Moiluai:..  from  to  r.'jriM,r.vi  in   ll,c   I.an.l 

Jitlf-Oflicc  at  ;is  No. 

1.  Sale   to   1m.   Ih-M   at  in    tlir    Province   of  on 

'.'•■'>■    <'"■,  ,     .    "'•'.\-   "f  A.n.  at  at    til.' 

noiw  nt  o  clock  in." 

-•  1         I  iiiHTiion<  of  lie  a.lverti>cmeiit   in  the  a 

nowspaiMT  pnl.li-lif.I  in  tlie  town  of  in  the  iv^ies  of  the 

\vc<'k-'  (onuneiicinji 

3.   ro-i<r>    to    !.<■    sfcnnly    liXcl    in    con<i)icuoiis    pl;ices 
throiiKlioiit  liie  lo!Io«in«  towns  and  villaKcs: 
in 
in 
•1.   J'osters  to   I.e   foi warded   l,v   reui-tered   mail  :it    least 
wreks  prior  to  111.-  dat<"  of  rale  to  all  parties  Mrved  with 
noliee  ol   exerei>iiiy;  power  of  .-ale.' 

Appiov.d  this  day  of  A.  1). 

liijistrar. 


41 


No.  5     Conditions  of  Sale. 

Tm;  ]{i;\L  Phopkuty  Acr. 
In  the  Matter  of  a  Mortpiiie  .<ale  of  the  proprrtv  dcM-rilied  in 
tlieaniiexed  advertisement,  soldl.v  the  order  of  iliere- 

inalter  called  the  vendor)   l.y  virtue  of  the  power  of  sale 
(•oiil.aiiied  Ml  mortwiKe  dated  the  davof  \    d' 

r*''.  '•?".!        uv       <-'°  ,  andreuisten'd'inUu: 

Land    lith's   Ofhee   for  J.and    Rej-istration  Di.-trirt 

as  No. 

'  In  Saskalchowan  'Latnl  Titl.'s  Act.'' 

'.'"  ■■^:i^lV'"'h''»»n  't  •■<-'l:;..is  iK.i  to  l».  Ik1,1  „n    •.Mountain  .Siandard 

liriic     m.scrt  "CVntral  Tiinp.  ' 
•Tlics,-  n.nditions  .shoui,!  bo  submitted  ronipl.-te  to  bo  aniondod  by 

rccistrarif  lip.sccsht.  ■■  i  v^  uj 


ADDITIONAL  l'l!\CTI(|;  roRM,- 


m.i 


on 

till- 


('liNDlTIONs    OF   S.\I.i:. 

1.  The  lii>:li.'<t  l.idilcr  >hM  Iw  tlic  punlia^cr,  and  if  .tnv 
dispute  ari^c  lictvvjcn  twoor  more  liidi|ir>,  the  properly  .■.li.ili  1m' 
put  up  iicain  at  a  former  Liddinu;.  No  person  -liall  a(i\anic  at 
any  l.iddinjj  les-;  than  ten  dollar-,  and  no  Lidding  shall  lie 
retracted.  The  j.ropc  rly  will  he  put  up  Kul'ject  to  a  sealed 
reserve  priee  whieh  will  tie  op.iied  only  when  hi.idin^  ecasis. 
and  Ufore  the  property  is  knorked  down  to  .1  purchaser.  If 
th«'  hiizhest  hid  is  e(iu;d  to  or  greater  than  the  reserve  iiricc.  the 
property  will  he  knocked  down  to  Mich  hiKhest  hidder  hut  if  the 
highest  hid  i.s  not  equal  to  the  reserve  pri(<>  the  properly  will  !«• 
often  (I  anain  at  the  reserve  price  and  not  sold  for  le.s.-<. 

2.  Tiie|)ureha-ershallinirn<(Iiatelyifterthrsalepay  ine.ash 
to  the  veiaior's  solicitors  or.-inent  '  a  deposit  of  twenty  per 
centum  on  the  amount  of  his  i)urchase  money,  in  p;irt  payment 
of  the  purchase  money,  and  execute  the  sui.joined  aiireemeni  to 
eomplitc  the  purchase  accordinn  to  tliese  conditions. 

:i.  'I'he  n  niainder  of  the  purchase  money  shall  he  paid,  and 
the  purchase  completed  within  thirty  d.-iys  fiom  tlie  d.iy  of  sale 
ineitherofthetwofollowiniimoile-^at  theoiitionof  thepurch.axr: 

(a)  The  Timaiiidcr  of  the  purchase  money  sh.all  he  paid 
in  rash  to  the  vendor's  solicitors,  at 

(i)  Or  the  purchaser  shall  pay  in  ea>h  at  the  -aid  pl.ai-e.  a 
sum  which  tofiether  with  tiie  said  deposit  and  a  morlKaKc  for 
$  will  he  equal  to  the  amount  of  the  purchase  nionej- 

said  mortfrase  for  S  to  he  a  first  mortjiajie  on  the  sai(i 

[)r<  mises,  executed  hy  the  i)urch,iser  and  all  oth(  r  necessary 
parties  securinfj payment  of  sucli  iiahmce  jiayahle  as  follows,  viz': 

with  interest  at  tlierateof  per  centum  per  anmmi  ( 

yearly)  until  the  whole  of  the  .<;aid  money  is  p.iid  witii  com[  ound 
interest,  such  mortjrajie  to  be  according  to  the  form  u-unlly 
adopted  hy  the  vendor. 

4.  The  (application  for  transmission)'  conveyance  and 
mortKage  shall  he  prejiarcd  hy  the  vendor's  solicitors  hut 
the  purchaser  shall  pay  all  exjienses  (thereof  and  in 
connection  with  the  execution  and  rcfiistration  thereof,  and}- 
in  connection  with  registering;  the  purchaser  as  the  owner  of  the 
property. 

f).  The  purchaser  shall  pay  interest  at  the  rate  aforesaid,  on 
the  whole  of  the  unpaid  purchase  money  from  the  date  henof 

J  This  is  nnt  .1  casp  of  transmi.ssion  in  .*^a.''katchowan 

-  Inappropriate  to  Sahkat'hi'wim  uiirlcr  (ho  prp^nt  taritT. 
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until  (ninplnion  of  tlic  i.urcliasc,  or  tiic  •viulor  >li:ill  !,,i\c  the 
option  of  lakiii-i  the  rnit-^  and  profits  of  tlir  said  lands  in  li,u  of 
intnot  as  aforesaid,  until  the  said  purch,,-r  is  conipl.trd,  hut 
witnoiit  [in  judicc  to  tlic  ri^dlts  of  the  vendor  herein. 

0.  rpon  payment  of  theremainder  of  the  purchase  ini.ury  in 
one  of  tlie  modes  prescril.ed  in  para-rraph  :i  the  vendor  will 
deliver  to  the  purchaser  transfer  under  power  of  sale  and  other 
documents  in  support  of  such  transfer  sudicieni  to  enal.lc  the 
pur(lias..r  to  lieconie  the  reijistered  owner  of  the  jjroperty 
descril.ed  m  tlie  mort^^a};e.  hm  in  the  event  of  his  l.ein}r  unable 
so  to  do  the  vendor  shall  not  he  liahle  to  the  purclia-er  otherwise 

than  for  th.' return  of  the  moneys  paid  hy  the  pm-chas.r  without 
any  interest,  costs  or  other  comiicns.ition  whatever. 

7.  The  i)rop(rty  is  sold  suhjeet  to  t.-i.xes  for  the  current 
year  and  suhject  to  .all  excei.tions  and  reserv.-.tions  contained  in 
the  oriKinal  urant  from  the  Crown.  (.1/,//  sri  out  rq/islercd 
prior  mcinidinnici  X  if  a    yi. 

N.  If  the  i)urchaser  .sliall  tail  to  complv  with  the  .auovo 
conditions,  or  any  of  them,  tlie  said  d.'poMt  shall  he  ahsohitoly 
forleited  to  the  vendor,  who  may  th.'reupon  sue  the  purchaser 
for  the  l)alance  of  the  imrchase  money,  .-ind  resell  the  .said 
proiK'rty  m  such  manner  and  on  .such  terms  as  he  shall  think  (it 
and  any  deficiency  wiiich  may  result  from  such  resale  after 
deducting  .all  .osts,  charRvs  an<l  exp.-nses  attending  such  resale 
sli.all  he  l)orne  hy  the  purchaser  .at  the  pivsent  sale,  and  shall  he 
rccoverahle  hy  tlie  vndor  as  and  for  ii.iuidated  .hima-r.'s  It 
shall  not  h..  n.M-essary  for  the  vendor  to  tender  ,a  convexan.'c  or 
morl",;i>£e  to  the  .said  purchaser. 

At    the   -ale   hy  auction   m.ade   tliis  ,h,v  of  the   property 
(onipri<i(|  111  th.'  advertisement  henio  .annexed  of 

was  the  hi<!;he.-.t  hidder  for  and  (hcl.ired  iu  he  the 
purch.as.r  of  th.>  .same  at  the  price  of  doll.us,  ..,nd  he  ha.s 

IKiul  the  .sum  doll.ars  hy  way  of  .leposit  aii.l  in  part  pay- 

ment of  the  purcha.se  money.  .,nd  lierehy  agrees  to  (•ompl,.t<'  the 
s.aid  purchase  accordiiifr  to  the  ahove  conditions  and  on 

l)ehalf  of  file  ahove  named  vendor  herehv  confirms  Hie  s;iid  s-de 
and  acknowledjtes  the  receipt  of  .said  dejmsit. 

Dated  at  this  day  of  .\,  D.  ]() 


Witness 


Purchaser. 


ti  • 


for  tlic  Vendor. 


ADDl  1|(^\AI.   I'lJArTKl.   KiliMs 
'l"o    Wit. 


t).).-. 


of 


,  in;ik( 


I.  of  the 

in  tli(l'ro\iiic('of 
'      ();itli  ;iin|  >;iy: 
1.    1  uas  i.,iM)iially  |)rc.-.riit  and  did  >(■(•  the  within  iiwtni- 
niciit  duly  MjriKdand  executed  hv  the  part  tii.nio 

tor  the  purpose-  named  therein. 

2.  Tlie  saiil  instrument  was  executecl  at 

■'•    •  Ixiiow  the  said  part  aiidthat  of  t  he  full  a'>c  of 

tweiiiy-one  years. 

4.   I  am  a  suhseriliinu'  witness  to  tiie  said  iuMniment. 
Sworn  hefore  me  .at 
in  the  l'ro\  inee  of 
'lii-  dav    of  (■ 

A.  I).  I'.t     .    ■  J 

.1  CoDiini.ssioncr,  etc. 

Di:<  i.Aii  \iiiix  oi'  Arc  Ti<)xi:i:ii. 

''     ,        ,         ,    of  <•'*'  of  ,  in  tiie  I'rovinee  of 

,  do  solemnly  deelare: 

1.  1  liave  for  some  tune  past  l.een  enKaged  in  tlie  business 
ot  and  am  a  (hily  lieeiiM^d  auetioneer  at  the  of  and  I 
iia\  e  h.id  consideralile  experience  in  tiie  mode  of  selling  land  and 
liouse  property. 

2.  I  attended  at  tiie  time  and  jilaee  mentioned  in  the 
advertisement  hereto  annexed  marked  "A"  at  and  offered 
for  .sale  hy  ]m\>Vw  auction  tlie  lands  and  premises  de-^crilied  in 
the  said  advertisement,  and  that  the  result  of  such  sal(>  is  as 
follows: 

'■>■  Tlu'  said  sale  was  comlueted  i.y  mc  in  a  fair,  open  and 
proper  manner,  and  accordinit  to  the  best  of  mv  skill  and  jud''-- 
ment. 

4.  There  were  aliotit  i)er-ons  present  at  the  .said  .sde. 

And  I  make  tliis  solenui  declaration,  consci(>ntiously 
lielievmg  it  to  he  true,  and  knowing  that  it  is  of  the  same  force 
and  eiTeet  as  if  made  under  oath  and  hv  virtue  of  The  ('miwln 
VAidtn  e  Act. 

Heelared  hefore  me, at 

in  the  Froxince  of 

this  (lav  of  I 

\    n    I'l  ■ 

.'1   ('(iminiss/onrr.  etc. 
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Decf^auvtiox  of  Frr.VF.ss  of   \i  i  tionkkk. 

I,  (if  till'  of  .  ill  the  I'rovincc  oi 

do  sulciniily  (kcliirc: 

1.  I  hnvc  fur  Mime  time  j):ist  kiidwii  and  boon  well 
aoquninlcd  with  uftlio  of  .  :iu<'tioii('cr,  durinp; 
a  portion  of  whidi  tinio  lie  lias  rarricd  on  Im-incss  as  an 
aiU'tionciT  at  tin- >aiii             of 

2.  I  am  acqiiaintod  with  sovoral  persons  wlio  liavc  omployod 
tho  said  as  an  anctionccr,  am!  I  havf  liccn  informed  by 
tiiem  and  lielieve  that  he  has  jriven  entire  sati>faction  rehitive  to 
the  business  entrusted  to  him  as  siic';>  auctioneer  I'V  siieh  parties. 

•i.  'rh(>  >aid  is  a  (lerson  of  ability  and  of  eon>iderable 

oxperieiiee  as  an  auctioneer,  and  in  ti  /  opinion  is  a  fit  and  j)roper 
person  to  be  employed  for  the  cwt-  .  ict  of  the  sale  iierein. 

And  I  make  this  solemn  declaration,  conscientiously  believ- 
ing it  to  1)0  true,  and  knowing;  that  it  is  of  tlie  same  force  and 
effect  as  if  made  under  oath  and  by  virtue  of  The  ('anwhi 
Eridaicc  Ad. 

Declared  before  me  at  \ 

in   the  I'lovinco  of  | 

this               dav    of  j' 

A.  |i.   I'l          "  j 

.4  Ciimmissioncr.  etc. 


No.  6     Poster. 
TiiK  Ukal  I'lfoi'EKTV  Act. 

MoinCAGF,  S.VLK  OF  Vai.u.vui.k  (I'aum)   Pkoi'kuty. 

Under  and  by  virtue  of  the  powers  of  .«ak'  contained  in  u 
cort.ain  iiiortjraiic  which  will  be  produced  at  the  time  of  the  sale 
on  the  land  hereinafter  descril>ed 

There  will  bo  otTered  for  sale  by  fiublic  auction  at 
lllotel)  in  the  (\illaj!;e  of)  (Province)  on  tho 

day    of  19     ,    .at    tin-    hour    of  o'clock    ^b)untain 

(Central)  time,  the  folluwinj:  property,  namely:    {Ihrc  insert 
full  dtticriptiuu  of  iirojH  rli/) . 

Terms  of  sale  to  be  20  per  cent,  cash  at  tho  timo  of  sale 
and  the  balance  accordiiiK  to  tho  terms  and  conditions  to  be 
made  known  at  t'o  time  of  the  .sale  or  upon  appli.  utiou  to  the 
vender's  solicitors. 


ADDI  rioNAf,  I'KACTICl,   1.  »ini> 
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The  above  propt'rly  will  l.c  sold  Milijccf  to  a  scaled  reserved 
hid  and  free  from  ;ill  iiicimibraiiees  save  taxes  for  tlir  currenl 
year. 

The  vendor  is  inforined  tliat  the  above  property  is  situate 
about  miles    from    the    Town    of  and    that 

acres  have  been   brought    under  eultivatiun.     (Ihscription  oj' 
improve  we  nts  tna;/  hr  iii.s(  rtal  Iicre.) 

For  further  particulars  and  eondilions  of  sale  aj)ply  to 

VeiKitir's  Sulicilur. 
Dated  at  thi>  dav  of  11>     . 


No.  7     Transfer  Under  Power  of  Sale. 
Tin-:  Kkai.  1'ki»1'i:imv  .\(  i. 

Whereas  by  a  certain  mortjiafie  made  undt  r  The  Ural 

Propcrti/  Ad  dated   the  day   of  A.    1).  and 

duly    registered    in    the    Land    Titli's   Office    for    the  on 

the  day  of  \.  J).  under  No.  did  mort- 

gage the  lanils  and  premises  hereinafter  particularly  de- 

scribed unto  for  s<'curing  the  payment  of  the  sum  of 

ilollars  and  interest  as  tiierein  mentioned. 

.And  whereas  default  was  made  in  the  jjayment  of  the 
said  mortgage  pursuant  to  the  terms  thereof  fur  more  than 
one  calendar  month. 

Anil  whereas  in  pursuance  of  the  i)ro\isi(ius  of  The  Real 
Properlij  Aet  and  of  the  jxiwer  of  sali'  in  said  mortgage  written 
notici'  of  the  intentiun  of  the  mortgagee  to  sell  the  said  huuls 
and  premises  has  been  didy  servetl  on  the  said  and  all 

other  i)arties  entitled  to  sueh  notice,  and  more  than  one  calen- 
dar montli  having  eiaiised  after  service  of  said  imtice  without 
Ijaymi'ut  of  the  amount  demanded,  the  niorigagee  in  exercise 
of  the  said  power  of  sale  caused  the  said  land-  and  premises 
to  be  olTered  for  sale  bv  ])ublic  auction  on  the  day  of 

A.  J).  at      '       . 

And  whereas  at  the  said  sale  of  in  the  Province 

of  was  the  highest  bidder  for  and  became  the  purchasei- 

of  the  said  land  at  the  said  sale  U\r  the  sum  of  <lollars. 

Now    therefore  being    regi'-tered    as    owner   of   said 

mortgage  on  an  estate  in  fee  simple  in  i)ossession  (subject  liow- 
ever  to  such  incumlirances,  Hens  and  interests  as  are  m)*.:!ie<l 

'In  Srtskatclicwun  "two." 
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hv    iiicnioraiKliiin    uiiilcrwi-ittcii    or    iiKlor-id    lirn'tnu     in    all 
fii      piece     or  parcel     nf  laml  kiidwii  aiil  ilc-crilicil  a>  tollows: 

ddtli  herehy  in  exercise  of  tlie  saiil  pn\\>v  >>\  >ale  conferred  upon 
!iv  the  saiil  niortjiaue,  and  The  Rml  i'lofurti)  Act  an(l  all 
other    iHiwers       tliereunto   enahliiifi;    in    con>iderati()n   of   the 
said    sum    of  dollars   paid    lo         I'V    tlie   said  (the 

recoil)!   ot'  which  >nni  is  lierehy  ackiiowledyied)  transter  unto 
the  i^aid  all  that  the  said  piece  of  land. 

In  witness  whereof  have  here'.iito  >i'.ncd  name 

this  day  of  A.   1  >.  1'.'     . 

Signcil  in  presence  of  j 


1    1,  of  the  of 

To  \\  in     the     Province     of  , 

I   make    oath    and    say: 

1.  That  I  was  proeiit  and  did  see  the  within  named 
transferor  execute  the  witliiu  lran>fer  for  the  jjurposcs 
named  therein. 

2.  That  1  know  the  -aid  and  th;i1  of  the  full 
age  of  twenty-one  years. 

3.  That  the  said  tr;in,-fer  was  executed  at  the  and 
that  I  am  a  >ul)scril)ini?  witne-s  thereto. 

Sworn  before  me  at 
in  the  I'rovince  of 
this  da\    ■>{ 

A.  D. 19     . 

.t  ( 'imniiissiitiii  r,  riv. 

■j    1.  of  the  of 

To  wit :  I   in     the     I'rovince    of 

j  make  oath  and  say: 

1.  That  I  am    the  within   named    transferor  and  th.it    I 
am  of  the  full  afic  of  twenty-one  years. 

2.  That  I  am  the  refjistered  owner  of  the  within  luentioned 
mortgage. 

Sworn  before  me  at 
in  the  Province  of 
this  (lav    of  I 

.\.i).  i".»  .  i 

A  ConitNi-ssiiinei,  etc. 


No.  8     Application  for  Transmission. 
[Ileadinij  as  ni  Form    J. I 

'l'<i  tlic  nui-inirof  tlic  l.ainl  lii  t,i-traiiiiii  Uir^trict: 

I.  in    tlif    Proviiicf   of  .  iicniiy    ;i|)|)ly    to   he 

rcKistcrcd   liy   tnmsinission   ;i-  owner  <<(  the  Iniid  lioroiiiafter 
(Icscrilicd,  .'iiid  I  (iccjjiri': 

1.  Tli.-tt  1  am  tin-  owner  ni  an  e-Iate  in  tee  >inii)le  in 
under  pnreliasc  of  the  .-aine  when  e.\])()se(l  for  >aie  at    juiMie 
auction  under  the  jiower  of  >ale  in  iiiortRaKe  No.  .  made 
l)y              ,  in  fa\<ir  of 

2.  That  sueli  hmd  includinsi  all  ImildinKs  and  other 
imi)nn-ement-  thereon  is  of  the  value  of  dollar<  and  no 
more. 

;5.  'i'hat  there  are  no  document.-  or  e\idenee,-  of  title 
alToctiii}!;  such  land  in  my  posses.sion  or  luider  my  control 
other  than  as  follows- 


4.  Thai  1  am  not  aware  of  .any  mortjiajie  or  incuinl  iraiiie 
alfectiiiK  the  said  land  or  that  any  other  jx'rson  has  or  claims 
to  have  any  estate  or  interest  therein  at  law  or  in  eciuity,  in 
possession,  remainder,  reversion,  or  exi)eetancv,  save  (a 
mort}ia)ie  l>y  my.-elf  to  ,  to  he  rcjiistered  innnediatcly 
after  the  refristiation  of  my-elf  .is  owner  of  the  said  land,  or  c/.v 
Ihr  rnsr  iiidj/  he). 

5.  T'hai  I  am  of  lln'  full  aii  •  oi'  twenty-one  years. 
Dated   this  dav   of  ,    .\.  I),    lit     . 


Made  and  .suhserihed  at 

in  the  jjresence  of 


I,  of  ,  in  the  l'ro\inre  of  ,  the  applicant 

ahove  named,  mak"  oath  and  say: 

1.  That  the  several  statements  contained  in  the  said 
application  are  t  ru"  to  the  hest  of  my  know  leiiii-e.  information 
and  helief. 

Sworn  i)efore  me  at 
in  the  Province  of 
this  (lav     of  j 

A.  1).  m    .  '  I 

.1  Commissioner 


litlO 
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No.  9     Release  and  Receipt  by  Subsequent  Incumbrancer. 

{Hidilit  '  ax  in  rortn  .{.] 

.^l.  li.,  of  tlic  <if  in  the  Province  of 

hcrcliy  rcprrsrnt-^  Mini  wnrnuits  to  ('.  I),  (hat  lie  is  the 
snh.-c(|ii(iit  iiicmnlii:iiii'it'  under  a  certain  inort^ade  on  t!u>  said 
land,  duly  riui-t(r<(!  in  tlic  Land  Titles  Ollice  for  the 
Land  l!(f;istralion  l)i>trii't  on  tlie  day  of  ,  as 

No.  for   tile   sum    of   S  ,  and    that    thi^re   is   now 

owinp  and  unpaid  under  the  said  mortpage  tlie  >uni  of  S 

And  the  sai<l  .1.  li.  further  represents  and  warrants  to  the 
said  ('.  I),  that  he  is  entitled  as  said  refiistered  incunihraneee  to 
whatever  surplus  moneys  have  heen  realized  liy  the  sale  of 
saitl  lands  afliT  payment  of  ])rior  ineunilirances  u])  to  tln' 
said   sum   of   S  ,   the  amount   of   his  claim   under  saiil 

mortgage. 

And  the  said  -1.  /«'.  herelty  acknowledges  receipt  from  the 
said  ,  of  the  -um  of  S  of  said  amount  due  ami  owiiifj;. 

And  the  said  .1.  H.  hereby  acknowledges  said  amount  as 
correct  and  does  herehy  release  and  discharge  ('.  I),  from  all 
claims,  reckoninjis  and  iccounts  in  re>pect  of  the  said  sale  and 
all  acts  and  deeds  done  hy  the  >aid  ('.  I),  thereunder. 

In  witness  whereof  the  said  .1.  />'.  has  hi'reunto  set  hi- 
hand  and  seal  this  day  of 

Sifined. sealed  and  delivered    ' 

in  the  presence^  of  ^ 

[Affulaiit  ('/  ixicutii))!.] 

NoiK. — If  the  elaimant  :•  an  execution  crediloi  in  Sas- 
katchewan this  clause  is  sujijiested: 

And  thi^  said  .1.  H.  does  further  warrant  and  jiuarantee 
that  he  has  a  valid  charjie  against  the  said  land  iiy  vntue  of  the 
said  execution  no1\\ith>lan(liii)j:  an>-  ris;ht,  claim  or  |)rolection 
whieh  the  said  mortfiajror  mitiht  iiav(>  under  the  Kj-onplinns  Ad 
heinp;  Cap.  17,  H.  f^.  S.  I'.KI'.t  and  the  said  .1.  Ji.  does  hereliy  ajiree 
to  save  harmless  and  indenuiify  the  said  ('.  />.  against  all  claims 
and  demands  of  any  jmtsou  or  persons  whatsoever  !>y  reason  of 
the  said  execution  and  any  exemption  claimed  th"'reunrler. 


No.  10— Application  for  Final  Order  of  Foreclosure. 

[HcikIhui  as  in  Form  .}.j 
To  tlie  District   Keui.-trar  of  th.e  Land  l{e"'istr;'.!ion 

District: 

A.  B.  (.mortgagee)  does  hereby  apply  for  a  final  order  of 
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foreclosure  iiiider  tlie  provi>ions  of  The  Rail  Property  Aet  and 
amendments  Ihercto,  and  under  and  by  virtue  of  tlie  said  tmai 
order  of  foreclosure  to  l>e  registered  as  owner  of  the  land  here- 
inafter dcMrilud.  find  declares: 

!.  That  tlie  -aid  .1./)'.  claims  to  he  entitled  to  Hual  order 
of  foreclosure  and  to  he  registered  as  aforesaid  under  and  by 
virtue  of  a  certain  morl>rap;e  made  l>y  X.  Y.  iijirefull  (hsmption 
and  address  and  (lecupation  of  morttjuinr). 

2.  That  the  land  referred  to  is  d<'>cril)ed  as  follows:  {(jive 
full  (kscriplion  (if  l(inil). 

'A.  That  there  are  no  tlooiments  or  evidences  of  title 
afTeciin«  such  land  in  his  ])0.-.s(ssion  or  under  his  control  other 
than  tho-e  included  in  the  scluduli    h  ido. 

■1.  That  lui-infornitd  that  the  , -aid  land  is  now  occupied  by 

').  That  he  1-  the  mortRafiee  mentioned  in  the  said  mortgage. 

6.  That  the  ^aid  mort|!;ati,e  was  fiiven  to  secure  the  repay- 
ment of  the  sum  of  S  lent  to  the  mortfia^ior  A'.  1  .  by  the 
said  mortfranee,  and  there  is  now  due  and  owing  by  him  to  the 
said  mortfiapee  the  sum  of  S 

7.  That  default  occurred  under  the  >aid  mortpigo  on  the 
^\^^y   of  l!l     ,    when   a    |)ayment    of 

principal  and  S  for  interest  was  not  made 

ga^or  X.  y.  nor  any  per>on  or  jiersons  on  his  helialt,  and  that 

such  default  lias  continued  to  this  date. 

S.  That  the  said  property  was  olTered  for  sale  subject  to  an 
upset  price  of  S  by  i)ublic  auction  at  the  Town  of 

in  the  Province  of  on  the      day  ot         It)     ,  l)y  t  .  /A    a 

duly  licensed  auctioneer  after  notice  of  exercismg  power  of  sale 
liad  been  duly  served  as  required  by  The  Heal  I'miwrhj  Acl. 

9  That  the  said  sale  proved  abortive,  the  highest  bid  being 
that  of  of  the  post  ollice  of  ,  his  bid  being  for  the 

sum  of  i? 

10  That  the  notice  of  exercising  jwwerof  sale  hereinbefore 
n  ferred  to  declared  the  intention  of  the  mortgagees  to  make  ari 
api)lication  for  an  order  of  forcclo-ure  in  case  >u<>h  sale  proved 
aifortive. 

11  That  the  said  A.  B.  is  not  now,  nor  since  the  date  of 
mortgage  has  not.  nor  has  any  per-on  or  per.-ons  by  his  order,  for 
ids  u-e  or  on  his  behalf  been  in  po-M's>ion  of  the  said  land  and 
l)remi>es  comprised  in  >uch  mortgage  or  any  part_ thereof,  nor  in 
receipt  of  the  reiils  and  proiits  issuing  out  of  same  or  an\ 
part  thereof. 


s 
bv 
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12.  'I'liat  till'  >;ii(l  .1.  11.  knows  ot  hn  rric-oii  why  he  -huiild 
not  lie  entitled  to  a  final  onier  oi  loreclosure  and  to  lu' 
registered  as  (jwiirr. 

In  witness  wlii'feot'  the  -aid  .1.  />'.  Ii:-  hiicwnto  sulisciiKed 
his  name  and  allixed  his -cal  thi-  day  ol'  A.  I)    Ht     . 

SipiK'd   s('aie<|  ami  delivered    | 

in  the  [Me-i'lice  ot'  | 

\.\(fi(liu  il  of  I .nciitii'ii.] 


Ko.  11  -Eeclaration  of  Default. 
\llciuliiig  tin  in  h'oriii   ',.] 

<  'anada:  | 

I'rovinee  ot" 

'l"o  wii : 

I..1-  /i..  ot  ,  in  ,  du  solciniil>  (irclarc  a~  loiiou-: 

1.  That  1  am  the  ahove  inort}iay;ee  (oc  that  I  am  tin'  apnt 
of  the  aiiove  named  moriirajiee,  and  iiave  eharjic  ol"  the  looks 
and  papers  of  the  said  nn..  tj-raf-^ee,  ;in<l  have  a  kiiowli'diri'  of  the 
matters  herein  dejioscd  to). 

2.  That  del.uilt  was  inaile  In  ijayment  of  tin  money- 
.seeured  liy  said  mortfiani   to  he  i)aid  on  the  day  of 

and  defanit  continued  thereunder  for  the  space  of  one  calendar 
month  and  to  the  jjrescnt  time  and  still  continues  and  there  is 
now  owiiif;  th' leunder  the  sum  of  s  in  ;■,,•,  (,rdan<'c  with  the 

statement  attaclud  hereto. 

3.  That     in    pursuance   of   the    :,owers  in   -aid  mort^afte 


puolic 


containid.  tlx'  said    lands    were   oflcml   for   sale 
auction  on  .   1!»     .  when  said  lands  were  sold  lo 

for 

4.   That  the  said  s.-de  to  the  said  was  a   liumi  Jiili  ^ali 

in  every  resjiect.  ;ind  tiiat  the  said  did  not  at  the"  dale  of 

the  sale   or    ;it    any  sulise(|Uent   time  stand  in  any   (iiluciary 
cap.ncity  to  the  niortjra^i' 

.And  I  make  tlii.s  solenni  diclaration  conscientiouslv 
lielievinti  it  to  he  true  and  knowing  lli.at  ii  is  of  the  same  force 
and  ott'ect  as  it  madi'  under  oath  and  liy  virtue  of  Tfic  ('lunnli 
Eriiknce  Ad. 

Decland   I'cfore  nic  at   <l;e    "i 

,  in   the  l'ro\inee  of    | 

.    this  (lav    of    j 

.  A.  I).  101     .  I 

.1   Commimoner  in,  etc. 
l':ir:it!r;i|)hs  :{   and  4   iirc  to  he   used  only  wlurc  tin'  dfcl.iiatioii   is 
l)pii)K  iwil  ill  >ii|)[)(>rt  of  :i  traiisfiT  under  iiiiwcr  of  sale. 
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No.   12     Notice   of  Application   for  Final    Order   of 
Foreclosure. 

[llaid  iiij  iif  III  I'liini  -J.] 

To  r.  /;.  iiiid  ti>  uhinii  it  iniiy  I'onaTn: 
.1.  li.  licnl)y«iv(>  you  notice  tluit  default  lia>  l^een  made 
in   iKivinent   of   priiieipal   and   intirest   seemed   \<y  a   eortain 
nioit-iaue  innler  Tin  Hail  Pniimin  Arl  made  l.y  ('.  I),  of 
in  the  I'roviiiee  of  .  to  tli.-  said  .1.  /.'..  <laled  the 

day  of  .  11>     .  repisteied  in  the  Land  'lille>  ( )Jhce 

for  the    "        I.aiKl  Hefiistration   Distriet  on  the  <lay  of 

10     ,   as    No.  for    seeuiinn    the    repayment    of 

the  Mun  of  S  and  inteiest  thereon  as  therein  mentioned 

on  the  following  ])rop<'rty  >itnate  in  the   Province  of  , 

namely:  [here  insirl  (/f.vc///j//o/()  and  that  such  default  has 
continued  for  moir  than  six  months  after  the  time  for  payment 
mentioned  in  the  >aid  mortfiane. 

And  the  said  .1.  H.  herel.y  jiives  you  furtiier  notice  that  the 
•said  land  in  i)ui>uaiice  of  the  power  of  sale  contained  in  the  said 
mort-iajie  and  of  The  h'eoi  l'ii>i)niii  Ael  and  amendments  and 
further  in  pursuance  of  the  notice  of  exercisintj  power  ot  sale 
which  lias  been  dulv  served  on  you  was  otVered  for  sale  l<y  pul)lic 
auction  tinder  the  i.rovisions  of  The  L'oil  I'roperhj  Ad  and 
anuiulm.'nts  thereto  at  .  on  the  day  ot 

m  and  the  amount  of  the  hi-;he.>l  hid  at  such  sale  was  not 
sulii('ient  to  satisiv  tlie  moneys  secured  by  the  said  mortsaRO, 
tORcthor  with  the  expenses  occasioned  by  such  sale,  and  the  said 
sale  has  therelore  proved  abortive. 

\nd  you  arc  hereby  Riven  notice  that  .1.  />'..  the  mortpaReo, 
hHs  made  an  ap))hcat'ion  in  writing  to  the  district  registrar 
of  the  Land  Hejiist ration  District  for  an  order  for  the 

foreclo^un>  of  the  said  niortjiaRc  .and  unless  you  tender  the 
amount  due  under  the  said  inortRaRe  and  the  expeines  in  con- 
nection with  the  said  abortive  sale  and  of  this  application  to  the 
mortRaRce  or  to  his  solicitors.  .  on  or  btfotv  on«^ 

month  from  the  servi<;e  (or  inailinR)*  of  this  notice  the  said 
order  for  the  final  foreclosure  of  the  said  mortRape  will  be 
Rranted. 

Dated  at  ,  in  the  Province  of  this  day  ot 

,  1'.)     . 

.1.   li. 


liij  hi.t  S(  'icitof' 


'  In  Siiskatchcwuii  Ftrvicc  is  dircclcti  l>y  iiuiilinR. 


HtM 
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No.  13  Discharge  of  Mortgage. 
'I"iii:  l.'i  \f.  I'uoi'KKiv  Act. 


('iiiiiiila;  I 

Province  of  i 

To  (lie  n.ui>fr.ir  of  I.au.l  I{(ni,,r;,tion  District: 

I. 
tlie    inortKasv.-     do     acivnowl.duo    to    liav..    rrcrivcd    all    the 
moneys  due  or  to  Lecom.-  due  under  a  eertain  niortsase  m.ade  hy 

Sapo  Lears  dale  the  d;,v  of  A.  I)    I'M        and -Vis 

re-iste!vd  m  tl...  Land  Titles  Utiiee  for  the  sai.l  landljegi^tra- 
lonDistriet:,.         oVloek     ni.,onti,e  dav  of  \  D 

191     ,  No.  .look  .folio  .        ' 

That  such  niortwifje  has  been  as^ioned 

And  tliat  the  jMrson  entitled  hv  law  to  receive  the 

money,  and  that  >uch  niortRafie  is  therefore  discharged. 

In  witness  whereof  1  liave  hereunto  suh^crihcd  mv  name 
thK'<  d;,y  of  A.  1).  H»     .  -^ 

Si<:ne(J  hy  the  aiiove  named    i 

in  presence  of 

\.\]}l(huit  of  Kxrotlion.] 


No.  14— Mortgage  of  a  Mortgage. 

Vnv.  Real  Property  Act. 

i.  .1.   /;.,  yinsfrl  mime  oml  occupation  of  morbmqcc),  heine 
repistered  owner  of  a  eertain  mortpaKe  of  that  I'.iece  of  Land 
doscnlM  d  iis  follows:    {here  in.'^crl  description),  «hich  niort-rajre 
was  made  by  [insert  nomc  of  original  inortqoqor)  and  i-  d.atecfthe 
day  of  and  registered  in  the  Land  'Jitles  (Office  for 

the^  I"ind  Hcfiislri't ion  District  on  the  day  of 

r  ^'^'"i      ,.   ,.'  '"  ^■""-^'^'•■'■•dion  of  the  sum  of  .S  ' "  lent 

to  me  l)y  h   !■    [insert  occupotion  and  description)  the  ree,>i„t  of 
which  sum  I  do  herein-  acknowledse,  covenant  with  the  said 

Fii^tiy-  (liat  I  will  pay  to  him  (he  said  K.  /■..  the  above 
-umof .«  at  ciijuve 
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SiTondly— fluit  I  will  jkiv  iiitcrist  on  tin-  said  sum  at  the 
rati-  of  per  cent,  per  annum  by  pnymont  on  the  day 

of  and  on  t!u'  day  of  in  every  year,  etc. 

Thirdly— (/lerc  set  fori h  .spccint  cnvetmtits). 

And  for  flic  litttiT  srcurinii  to  the  said  A".  /'.  the  repayment 
in  the  manner  aforesaid  of  the  prinei|).d  sum  and  interest,  I 
liereliy  mortpane  to  the  said  /;'.  /■'.  ail  niy  rif;ht,  title  and  interest 
in  the  mortfjafte  ai  ove  deserilied. 

In  witness  wlieriof  I  have  lieretmlo  signed  my  name  this 
day  of  1!>     . 

Sijnied  l>y  the  al  ove  nnincd    i 

in  the  presence  of  , 

[.l//«f/(  affidtivit  of  execution.] 


No .  15     Requisition  to  Registnr  to  Serve  Notice  pursuant 
to  Section  130  Saskatchewan. 

TiiK  Land   'i'lii.Ks  Act. 

To  the  re;;i-trar  of  tiie  Land  Hefjistration  District. 

I,  .1.  li..  li(  inn  rcKistcreil  owner  of  (or  claimii'isan  intere^^t  as 

in)  that    certain    pared  of    land  deserilied  as    follows: 

(here  ilcKcrihc  bind),  lierel)y  re(niire  you  l>y  notice  in  writing, 

pursuant  to  I'orm  Y  of  The  Lntid  Titles  Ael,  to  notify  the 

caveator  in  a  eert:iin  caveat  filed  against  the  alove  land  on  the 

day  of  as  No.  ,  at  liis  address  for  service 

as  set  forth  in  such  caveat,  that  such  caveat  shall  lapse  at  the 

expiration  of  thirty  days  from  the  mailing  of  such  notice  hy 

you  unless  within  the  saiil  thirty  days  the  caveator  shall  file 

with  you  an  order  made  hy  a  judge  providing  for  the  continuing 

lieyond  the  saiil  thirty  days  of  the  said  caveat. 

In  witness  when  of  1  have  hereunto  set  mv  hand  this 
day  of  A.  D.  I'J    . 

Signed  in  the  presence  of 


Attiicli  (iffidavil  of  execution.] 


I 
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Form  1     Agreement  tor  Sale. 
,.  M..„,.,n,n,lu,u  nf  A^r.vm.nt  hkhU.  m    .hjplirat.. 

.      ^^'^''Tl       ,  r rh' T  1ms  a^Mv,.,!  t„  l.i.y  from  tl,.-  v. ...  or 

th.-  folUminij  la...l,  Mt.ial.'  m  ll.'"  1  r.nim.  ^^^^^^^^^^ 

•    1    ,      Miwl  •iiii)iirt(Mia».'i>s  Ili.'rtt.>  li.-loiicin}l 

,•„„.<  h.  n'h.aft.T  m....t..m.'d.  that  i>  to    aN  .  u^^vWwt 

.1      ..  t->  ..f  ncv  rent.  ptT  aiiimm,  to  Ix- 

with  i!.tciv~t  al   thr  iat.>  .f  P      ;  ;\     '     i^i  v.'arlv 

on  each  .la>  .>i  '•.•,„,,  ^,,  t„,„.  mnahis  luipai.l 

.„  much  pr.i.<apal  mo  ..•>  a>  '"^  "\     V'-  '   .r,.,,  j,  ,,.,1,1.  uh.thor 

,„„ii  th.-  ^vi><'i<v'""'-n>=;  ";;;  -^^"/;^  '  t'  f  .•  .1  a.-it  h,t..r..st 

';;t;;;;::;;::raiaXu:i:^;;;-i'^ 

)     \  .     the  pur.hasc-r  .•..v.-nants  with  th.-  v.-n.l..r  that  he 
.U,;;.^;;natny;>ay...r.m.;U.U;^ 


:^-s;;Sp;:yr;;enri:f^.^ 
tS.^si=Krvsi;i;-^-aay^ 
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.liall  itsdf  l..ar  \uU-rv>i  at  tl..-  rat.-  afun  sai.l  if  ..-t  p.".l  IH-i'.r 
,„  tlu-  n.xt  Rale  dav,  it  Ixinn  asn.-.l  that  all  int.nst  a.  vv. 
;.;;„;  pnn.ii!;.l  as  u,.:...  i..t,T.;«t  is  t,.  ».o  co.Mpoun.l-.l  at  ,.u-h 
.lav  mcntioiH'fl  f<>r  paymmt  of  iiitcnst. 

■A     \i,.l  tl.-  punlias.r  furllur  apnrs  that   hv  will  forth- 
with h.M.r..  a.ui  .luriMn  th.-  .•..ntim.au.v  of  th.>  i'^^;'^'";;;' '\';;[; 

inM.n-1  aji:m.>t  lo>.-  an.l  MainaRf  l.y  hrr  au.l  tr  mp.'M    ...  an 

iMir  full  i.Kural.l.'  vaUir  it.  h.iu.-    in>uran.'.    .•..nM.ai.y    t.    lu- 
.,..•'    !!f  1.V  .!..■  V.  n.l..r,  a„.l  .  .11  ....  ,lu  .,r  snt  .t  =mj.  hn.K 
,  ,   ,,.  .l.>n..  whiT.l.y  th.-  sai.l  p.. h-.v  ..r  ,...l..u-s  n.ay  !..■  %  tut.    . 
an.l  will  pav  all  pr.n.imns  an.l  s.in.-  <.    n."i>.y  nrr.>sa.>   U>r 
:   .  h  n     ,  <  M.s  as  t...  -an..-  shall  h-.-on..-  .h.-,  an.l  will  assign  and 
a  1     .-  ?, v.T  nnt..  tl..-  >ai.l  v.-n.l..r  tl..-  poh.y  or  p..l..'..-s  o 
,/....-■  ...1  th.-  r.-.-.Mpt  or  r.-<-.  il.ts  th.r.-t..  a,.p.;rta„nn«,  and 
1.     .  r.  la  .-r  shall  n!-.l.-.-t  to  k.-.-p  1 1..-  sai.l  hu.Uhnirs  ..r  a..y 
f      ,..       in<.n-.i   as  af..r.-ai.l,  ..r  pay  th.-  sai.    pr.nn.nn^  or 
1 .1  vl,-    ..  1      •c.-ipts,  th.-n  it  shall  1..-  h.wiul  f..r  tl..-  >a.a  v.-.,.l..r 
,  i  ,. un     h.-  sai  1  l...il.linps  in  th.-  nr.nn.r  afoirsaid  an.l  all 
„  .;    so  .xp.-n.lod  t..«.th,-r  with  all  .'osts  a-ul  .•xp...>.  s  m- 
n..l  in  .-on  ..rti.m  th.-.-.-with  as  h.-tw.-.-n  s..h.-.tor  a...l  .1.  •  t 
.,      ..   ,l..m.-.l  to  hv  s,-,-ur.-<l  h.-r.-l.v  an.l  .•ha.;«.-.l  ..pun  the 
■    i     1    ..    •.       ^hall  with....t  -l.-man.l  th.-r.f..r  w.th  u.t.-r.-st  at 
1 '  -     '  fo   ■  ai.l  .-..n.ponn.l.-.l  fn..n  th.-  tin..-  or  t...u-s  of  advan- 
r  in     h     sinu-   1..-    rliiai.l  l-y  th.-    pr.-M-nt    p.n-.-hasor   t.>   tho 
""i;!..  :,nd.n.a...l.    K  ul--  of  th.  n.--..;..  ot  ■;..<.  n--^- 
»h-,ll  1..-  nr..<Ui.-i>d  t..  the  v.Mi.L.r  at  least  th  .-o  .  .i>>  hi  ort  Tne 
Sialn-eVh'i^  .-xiMi,.«  ^hall  expin-.  ..th.-rw.s-  th-  v.-nd„r  may 
in-nn-  as  al'.)ve  pr.)vi(l(-.l. 

i„\-.,".-  of  a  smplus  th.-n  in  ..r  toward  payn.ont  ..1  th.-  n.t.u^t. 
1    \nd  th.-  purt-has.-r  furth.r  ai^rees  to  insun-  in  each  year 
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appertaining;  and  that  :.ll  monoys  rccciycd  by  virtue  of  any 
su.'h  polirv  or  polices  as  aforesaid  shall  be  applunl  in  piiy- 
menl  to  the  vendor  of  principal  and  inter.'st  due  under  this 
agreement  as  speeili.d  in  the  next  preeedms  paragraph  m  the 
ease  of  fire  in>urance. 

(•)  \nd  that  forthwith  on  the  haiipening  of  any  loss  or 
.lan.ase  1)V  fire  or  bv  IkuI  or  tempest  the  pur.'haser  will  at  Ins 
own  ixpei'ise  furnish  all  the  necessary  i)roofs  and  .10  all  necessary 
acts  to  enable  the  vendor  to  obtain  i.ayment  ol  th.-  insurance 

monev.  ^     .•    i         •  1 

7  In  consideration  whereof  and  on  payment  ot  the  sai.l 
>uins  of  monev  with  interest  as  aforesaid  in  the  manner  afore- 
said, the  vendor  doth  covenant,  promise  and  agree  to  and  with 
the  purehas.-r  to  tranter  t..  the  pur.'ha  -r  the  said  parcel  ol 
land  with  the  appurtenances  as  aforesaid  subject  to  the 
conditions  and  reservations  cnntain.d  m  the  original  grant 
irom  the  Crown  which  tran:>fer  .hall  be  prepand  by  the  vendor  s 
solicitors  at  the  expeiis'  of  the  ])urchaser. 

S  The  purchaser  sliall  immediately  after  the  execution 
of  this  agreement  have  the  right  to  i^^sesMon  of  the  said  pre- 
mises, but  must  get  posses.ion  at  his  own  exi)en-e. 

9  And  it  i:  furtiier  agreed  between  the  parties  hereto 
tliat  until  the  completion  of  the  purchase  the  puirhasi-r  siiall 
hold  the  said  premises  as  tenant  to  the  ven.lor  Irom  the  (ay 
of  the  execution  hereof  at  a  yearly  rental  e<iuivalen'.  to,  applic- 
al)le  in  satisfaction  of  an.l  i)ayable  at  the  same  tim.>  as  the 
in>talments  of  (priu<>ii)al  andj'  interest  upon  the  princii)al 
hereinbefore  provided  to  be  i)aid.  the  legal  relation  of  land- 
lord and  tenant  being  hereby  constituted  between  the  vendor 

and  the  purchaser:  ,       ,  ,    ,  1 

Provided,  and  it  \<  hereby  agreed  that  should  the  vendor 
bocem.'  entitled  to  exercise  his  right  of  distress  hereby  conlerred 
the  purchaser  herebv  ex|)ressly  waives  on  the  levynig  ol  such 
distress,  all  irregularities  whether  as  to  the  time,  place  or 
manner  or  otherwise. 

10  And  that  the  purchaser  shall  not  b.>  entitled  to  call  for 
the  production  of  anv  abstract  of  title  or  proof  or  evidence  of 
title  or  any  iWviU.  papers  or  documents  relating  to  the  said 
l.roperty  other  than  those  which  are  in  the  possession  of  the 
vendor. 

•Tlie  wonlH  -pniir,,.:.!  :iiia"  sh.mM  l.c  oniitlCMl  whrncvor  ihe  yr:irly 
in-t'.hncnt  of  priiicipnl  an.!  interest,  llw  rent  n  ^'rv.Ml.  woiiM  ioj:ether 
,nMOunt  to  :i  SUM,  ^'.n^slv  in  cNtTs.  of  llu-  f:tir  nl.t;;.!  value  of  the  l.ii.d 
'Ihi..  w.uM  Iw  >.!  roi.u  ..vi.Umui"  of  a  want  of  honu  Jvhs  in  the  oroation  of 
the  tcuiiiicv  Ix-tweoii  till-  iKirlifs.  Sro  lndit>tnaad  LionUr  (  0.  v. 
David,  19  \V.  L-  U.  ;5S7,  1  U.  W  .  H.  lUl 
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11.  And  it  is  furthor  aRrcr 


(I  that  in  (icfaiilt  of  paymont  of 


the  said  moneys  and  intorcst,  or  a 
tlic  davs  and  times  a 


iiy  part  or  parts  t lien  of  on 


foresaid,  or  of  ju-rformance  or  fidiilnn  nt  of 


any  of  tlie  stipulations,  ( 


•ovenants,  provisos  and  astrec  ments 


on"  the  part   of  tiie  pun 


haser  iiercin  contained,  the  vendor 


shall  le  at  lilierty  to  determine  a 


nd  init  an  end  to  tiiis  ajrree- 


um  or  Slims  itaid  tliereiinder  as  and  h\ 


ment  and  to  retain  any -    ,  i    x.    .  •    ♦„ 

wav  oi  liquidated  damages  in  the  toilowniir  method,  that  is  to 
iiay:  l.v  mailinjt  in  a  registered  pael<a{i.'  .a  notice-  sijined  hy 
or  on  l.'eiialf  of  the  vendor  intimating  an  intention  to  determine 
this  aiii-eanent,  ad(h-(^Md  to  the  i)urehaser  at  1  ost  ofliee, 

or  in  ease  of  approved  a-^signment    to  tiio  post  office  adtires- 
of  the  a-sifinee  named  in  sueli  assignment,  or  by  delivonnfi 
the    said     notice     to     the    pur.'haM  r    or    approved    assignee 
porsonallv,  and  if  at  the  en.i  of  tw.nty  days  from  tlie  time 
of  mailiiiK  or  deliverv  thereof  the  amount  due  he  not  paid 
then  tiiis  agreement  shall  williout  furtlier  notice  tx'come  vou 
and  tie  at  an  end,  and  all  rights  and  interests  herehy  created 
or  then  existing  in  favor  of  th.>  purchaser  or  d(;nved  under 
,his  agrctn.'nt  shall  tliereupon  cease  ami  determine,  and  th,. 
lands  herehv  agired  to  be  ^old  shall  revert   to  and  revest  m 
the  vendor 'without   any  further  .leclaration  of  torl.'iture  or 
notice  or  act  of  re-entry,  and  without  any  other  act   i.y  the 
vendor  to  l>e  i)erfoimcd,  and  without  any  suit  or  legal  pro- 
cee.lings  to  he  brought  or  taken,  and  witl.out  any  right  on  the 
part  of  the  pur.haser  for  any  comp.'iisation  for  moneys  paid 
i;;;'.!..,.  thi.  agreenK-nt.  and  the  sai.l  purchaser  shall  forthvvi    . 
,i,.!iver  u).  qui.l   and  peaceable  possession  of  the  said  lamis 
to  the  vendor.'' 

=  N.,ti..-  of  .■an-cllHtiou  must  ron.ply  Mricilv  with  Hio  I'rovisi>.ns  of 

linnt.w    'JO  W.  L.  U.  -.VS:;    Slccart  v.  linrm,  I'J  W  .  L.  U.  H.b. 

^Thc  courts  of  MhwUi  an.l  M:uiitul.:i  have  hcl.l   that  the  provisio.is 

,.f    .  si     ilir  (lau-o  ill  un  aercrUKiit   for  sale  arc  in  the  nature  of  a 

i^l  V      In  the  al."n:'"./'vi.l.-nc..  of  laches  or  .al.:,n<lonua.nt  of  tho 

',   t:  l,  even  affr  notice  pivcn  pursu;in.  th.Tcto    .1  the  I'-'^l-ascr  .^ 

nVulv  an.l  Nvilhnfi  to  make  p.o,l  l''^''' '-"'  j'.^l-;  '  .'"'t/riu         . 
he  .lecic(-<l-    in  any  cent  the  vcmior  will  he  onl.i.d  to  return  tm 
i,U   Inenf.'   a  icaclv    pai.l.     The    tcn,l.n-y    of    the    eourts   of    these 
p  ov! ;:"  isto  ,el,evefl-on,  tl.c  effects  of  this  e  ause  an.     '---lo^^uroprv,- 
ree,lin,is  arc  a-lvisal.l.-  rat h.-r  than  eaneellaion.     .V..,v.r/  v.  Mar.h. 

,1  "isk'.t<he«an    unless  fraud   or   mistake    intervenes    a  pureh.aser 
uMh.    •>■.-<  aUc.nenl.     Tho  service  of  a  not.ee  of  raneehation 

;   '-.If  111  n^ein.ls  the  eonliact.     Uhe-her  l-y;':'"-' ^IT  o  mSe 
,vili  1.C  returncl  to  the  purchaser  dep.n.ls  "I"'.''  '.''^ '»'''''>.''';'  , 

m    'v  ca-^e  for  the  exer.'iso  of  the  cquital.le  juns.iiet.on  of  'h'^  "'"'•' ; 
\     ,;  <   the    ,urel,r>.er  ha.s  been  guilty  -f  !aeh<.s  .,,r  "-her  e.reunis  anoe 
ar .  ,   c^«>t"    "t'i''l'  i"  ""'  "1''""'"  ^''"  ""'  """'   '""'"■       ""''"'''^''''^^ 
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r_'  And  it  is  flirt  her  ;ijin-eil  hctwccii  the  partii's  licnto 
that  upon  i-iiluctioii  of  tlic  vendor's  claim  licrciindcr  to 
dollars  tlic  purcliaM'r  may  ask  for  and  in  such  case  the 
vendor  shall  furnish  to  the  purchaser  a  tran>fer  in  accordanct' 
with  the  terms  and  jirovisions  al>ove  mentioned  upon  the 
purchaser  execuiiiisi-  in  favor  of  the  vendor  a  lirst  inortKaKc 
on  the  said  lands  and  premises  free  from  all  incmnliraiices,  the 
same  to  provide  for  tiie  payment  of  the  lialance  of  the  |)ureliase 
money  in  accordance  with  the  iJiovisions  herein  contained,  and 
to  contain  a  covenant  by  tlie  purchaser  for  th(>  iiistu-ancc 
atiainst  fire  to  the  amnimt  of  not  less  than  the  full  insurahlo 
value  of  all  huildintis  and  against  hail  as  ahove,  such  mortjiaj;*' 
to  lie  satisfactory  to  the  vendor's  solicitors  and  to  he  i)rei)ared 
by  the  vendor's'solicitors  at  the  expense  of  the  purchaser  and 
the  expense  of  rcKisterinfi  the  same  and  of  the  necessary  searches; 
solicitor's  fees  and  dishurseinents  iiicmred  with  rejiard  to  the 
same  shall  he  home  l)y  tlio  purchaser. 

13.  .\nd  it  is  further  ajjrced  that  upon  the  i)iu-chaser  or 
tho.sc  claiming:  under  him  committinR  any  act  of  waste  ui)on 
the  said  lands  or  doinii  any  other  thing  wherel)y  tlic  value  of 
the  said  lands  may  he  (liminished,  or  failing  to  reniair  in  actual 
per.<onal  i)osses.sion  of  the  >aid  l:ind  or  niakinsi  (h'fault  in  any 
of  the  coN'enaiits  or  jirovisions  herein  contained,  the  whole 
pmchase  money  and  interest  herel)y  secured  shall  at  the  option 
of  the  vendor  forthwith  without  notiee  hecome  due  and  payable. 

14.  Audit  is  further  agreed  that  time  is  to  he  considered  of 
the  e.s.sence  of  this  contract  and  that  all  the  covenants  and  agree- 
ments  heroin  contained  on  the  part  of  the  pur.-haser  shall  he 
l)in<lin(i  iijion  his  executors,  administrators  (successors)  and 
assigns  and  shall  inure  to  the  lienelit  of  the  vendor,  his  executors, 
administrators  and  assigns;  and  in  case  there  are  two  or  more 
purchasers  tlu'  covenants  heri'in  contained  on  their  i):irt  shall 
hcNledncd  to  he  joint  and  several;  and  wherever  the  singular 
or  the  masculine  is  used  throughout  this  agreement,  the  same 
shall  he  cotistnied  as  meaning  the  plural  or  the  feminine,  or 
a  hody  corjiorate  where  the  context  or  the  p.arties  liereto  so 
reciuire. 

to  order  the  return  of  ii)>t;iliiicnts  paid,  the  claiisp  will  be  strictly 
enforced.  Stnt(  v.  MrCnrthy.  7  \V.  L.  H.  Ttl'J;  llnle  v.  Witson, 
10  W.  L.  II  :i52;  liaitloii  v.  March  Urns,  and  Wtlls,  Iti  \V.  L.  R.  :«7. 
See,  ;dsi),  Ihe  follo'.viiis;  a.s  to  tiiis  clause  ceneially:  Gretil  West 
Lumber  Co.  v.  W'Mins.  7  \\ .  L.  H.  lOti;  Momhc  v.  Ynutig,  8  \V.  L.  H. 
;U();  Hull  V.  TurnhuU,  10  W.  L.  \i.  'i-MS;  Ihihill  v.  Ilntm.-itilcer» 
IauiiI  (-:).,  U\  W.  !..  U.  'iJ.");  Kx-jma  v.  Ckcrru.  IS  \V.  L.  U.  015:  llicka 
V.  l.iiiillinr,  19  \V.  L.  U.  o'J.");  March  Bron.  and  Wells  v.  Uantuii,  20 
\V.  I„  1!.  :iJJ  (.•<.  (".  Can.). 
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1").  X-  Mjjnmcnt  of  lliis  agreement  shall  lie  valid  un'-ss 
tla-  same  .-.lall  l>e  for  ilie  entire  inter-st  of  tlie  purchaser  and 
shall  lie  apiMoved  and  comUersisned  l.y  the  vendor;  and  no 
agreement  or  condition-  or  relations  lietween  the  purchaser 
and  his  assipnee.  or  anv  other  person  acciuirniM:  title  or  mterest 
from  or  through'  the  iiureliaser  shall  preclude  the  vendor  from 
tlic  riiiiii  to  convey  the  premises  to  tht  said  purchaser  on  the 
payment  of  the  unpaid  portion  of  ttie  j)in'chase  money  which 
may  he  due  hereunder,  unless  such  assignment  he  approved 
and  countersigned  l)y  the  vendor  as  aforesaid,  ami  these  con- 
ditions shall  not  in  any  way  t>e  affected  or  changed  by  the 
vendor  receiving  payment  of  any  i)ortion  of  such  purchase 
moiKV  from  anv  assignee  not  approved  as  aforesaid.' 

In  witness  whereof  the  (Kirties  hereto  havt;  set  their  liands 
and  seals  the  day  and  year  lirst  above  written. 
Signetl,  sealed  and  delivered        ] 


in  the  presence  of 


I'nrchaser. 

Pod  Ojjke. 

Province. 


Form  2     Agreement  for  Sale. 
Prepared  intli  spirml  referencv  to  the  interests  of  the  purchaser. 

Mcmoiandun  of  Agreement '  made  this  day  of  , 

\    I)     H)        !„n.   ,n    .1.    /i.,    of  .   in    tiie    Province    of 

liereinafter  called  "the  vendor.'    of  the  first  part,  and 

(■    ])_    of  .  ill  the  I'roviuee  of  .  hereinafter  called 

•the  purchaser,"  of  the  .second  part. 

W  itii(s>etii  tliat  the  vendor  agrees  to  .sell  to  the  purchaser 
•ind  the  purchaser  agrees  to  buy  from  tlu-  vendor  that  certain 
piece  of  land  situate  in  the  I'rovince  of  ,l>eing  ,  at  and 

for  the  price  or  sum  of  dollars.   l)eing  at    the  rati'  ot 

,l„llars  per  .   payable   in   the  following   manner, 

that  i.s  to  say:  dollars   in  cash  or  before  the  execution 

«  Thi«  clausp  liM.s  been  mtcipiTtc.l  to  mean  tlial  in  order  that  sin  assign- 
ment may  l)e  vali.l  as  against  the  ven.lor  it  must  have  receive,  his 
•il.i.n.val-  in  tl.e  event  of  an  assignment  without  his  approval,  hi 
'may  i(;m)r(-  the  same  ami  convey  directly  to  the  onuina  purchaser 
notNvitlistan.ln.K  the  a.s.si(.'nment.  In  such  a  easeMhe  purchaser  would 
nevertliele.ss  liolil  the  properly  as  trustee  for  the  .a.^sipiee.     .S./uiyer 

Court  of  Canada.  '.4  W.  L.  K.  mi]  Starart^-  Borm   yj  \\  .  L.  H.  10b, 
McKiUop  owl  licnajuid  v.  Alvx,i,„Ur,  CS.  C.  Can..i  20  \\  .  h.  K.  h5,0. 
'  See  notes  to  Form  1. 
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■  lay  of 
lillV  of 
il.lV  of 
liny  of 
(lilV  ol' 


If) 

Iff 
1'.) 
H> 
I'J 


and  dt  livery  of  tiiiso  presents  (the  n-ccii.t  wlicrcof  is  hereby 
!icknowled}!;ed). 

'i'iie  sum  of  !*        on  or  luforc  the 

The  sum  of  s         ou  or  Ik  lore  the 

Tlie  sum  of  s        on  or  before  the 

The  sum  of  s        on  or  lief  ore  the 

The  sum  of  s         on  or  Ix-fore  tlie 

together  with  interest  on  so  nuieli  of  the  snid  purchase  money  as 

shall  from  time  to  time  n  main  unpaid,  whelh.r  bi  fi)rc  or  after 

due,   at   the   rate   of  ix'r   iciitum   ixr   annum   payatue 

yearly  on  or  l)efore  eaeh  day  of  .     Ml  arrears  of 

interest   whether  ujion  principal  or  upon  intere-l    t'l  bv.onie 

principal  and  bear  interest  as  such. 

And  the  purchaser  covenants  antl  au;i»<'s  to  and  with  th<> 
vendor  that  he  will  pay  all  taxes,  rates  and  other  eharse-  ami 
assessments  wherewith  the  said  land  may  lie  eha.Red  horn  an<l 
after  the  day  of  ,  !'.•     .  iuid  that  he  will  at  the  re- 

(luest  of  the  vendor  insure  and  keep  insured  durinp;  tlie  currency 
hereof  in  fa\or  of  tlie  vendor  all  building-  now  or  hereafter 
erected  upon  the  said  land. 

In  consideration  whereof  and  upon  payment  of  the  said 
sum<  of  money  with  interest  thereon  at  the  days  and  times 
and  in  the  manner  aforesaid  the  vendor  covenants  to  convey 
to  the  purchaser  the  said  parcel  of  land  free  froi.i  incunilirances, 
subject  only  to  the  reservations  and  conditions  contained  in  the 
original  f^rant  from  the  ("rown. 

The  iiurcha.ser  shall  lie  entitled  to  the  pos.session  of  the 
said  lands  forthwith  upon  the  execution  hereof: 

l'rovid(  (I  that  u])on  the  vendor's  claim  herein  beinn  reduced 
to  dollars  the  puri-haser  is  to  have  the  iirivilefie  of  asking 

for  anil  the  vendor  will  furnish  to  tlie  purchaser  a  transfer  in 
accordance  wit  h  t  he  t erms  and  provisions  at  o ve  m<'ntioned  upon 
the  pureluT^er  executing  in  favor  of  the  vendor  a  lir>t  mort- 
Hajio  upon  the  said  land  and  premises,  free  from  incumbrance-. 
the  same  to  provide  for  the  payment  of  the  balance"  of  the 
purcliase  money  upon  the  terms  above  set  out. 

And  it  is  further  afincd  that  if  the  i)urchaser  shall  ;d  any 
time  make  any  defaidt  under  this  aj;rcement  and  such  d.fault 
shall  continue'for  thirty  days,  the  vendor  shall  be  at  liberty  to 
cancel  the  same  in  the  foliowinu:  manner,  that  is  to  .siy:  by 
mailinfi  in  a  re>;istered  letter  addressed  to  the  iiurch.aser  at 
]'Ost  office,  or  in  ease  of  as.-iiinraent  to  the  as<iKnee  at  his 
po>i  oih.-c  ad.lre.-.-  nam.  i  in  sucii  as^i^nnlent,  a  notice  derlarinfi 
his  intention  to  cancel  this  afireenK'nt  and  at  the  expiration  of 
thirty  days  from  the  mailing  of  said  notice,  unless  such  di  fault 
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be  Foonor  romndicd  this  agreement  shall  thcri'upoii  without 
further  notice  become  null  and  void  and  the  jMirchaser  and  all 
clainiinj;;  under  him  >haii  i"orth«ith  di'iiver  up  (luiel  and  ix'ace- 
uhle  [osses^^ion  of  the  said  land  1o  the  vendor  or  his  anient.' 

And  it  is  further  agreed  tliat  these  presents  and  all  herein 
contained  and  the  henefit  of  all  covenants  and  pre"  i^os  contained 
herein  shall  be  hindinp;  upon  the  parties  hereto,  their  and 
cacii  of  their  executors,  administrators  and  a<sij;ns,  and  if  there 
be  more  than  one  vender  or  purchaser  shall  he  jointly  and 
severally  hindinii  itud  in  such  ease  the  singular  shall  he  read  as 
plural  and  the  masculine  as  feminine  herein  wherever  the  context 
so  rc(|uires. 

In  witn(>ss  whereof  th(>  parties  hereto  Iiave  hereimto  set 
their  hands  and  seals  the  day  and  date  first  ahove  written. 
Sijiiud  sealed  and  delivered      i 
in  the  [)resence  of 


Form  3     Agreement  for  Sale,  Share  of  Crop. 

Memorandum  of  Agreement,  made  in  <luplicate  th'; 
day  of  ,  in  the  year  of  our  Lord,  one  thousaTid  nine  hun- 

dred and  ,  between  .1.  H  ,  of  ,  in  the  Province  of 

,  hereinafter  called  "the  vendor,"  of  the  first  part,  and 
C.  U..   of  ,  in  the  Province  of  ,  hereinafter  called 

"the  purchaser,"  of  the  second  part. 

Wilnesseth  that  in  consideration  of  the  conditions  and 
stipulations  herein  contained,  and  the  jiaymonts  to  be  made 
as  heiiinafter  specitied,  the  strict  jjerformance  of  each  and 
everv  of  the  said  covenants  and  stipulations  as  well  as  the 
makint;  of  the  said  pavnu'uts  beinj:  hereby  exjiressly  declared 
a  (ondition  i)rece(h-nt."  and  of  the  essence  of  this  ajircement, 
tiie  ven(!or  agrees  to  sell  to  the  purchaser,  and  +he  purchaser 
UKrec-^  to  buy  fiom  the  vendor,  the  following  lands  and  premises, 
that  i-i  lo  say: 
at  and  for  the  price  or  sum  of  S  ,  payal)le  at  ,  as 

'See  iiiitcs  to  ranccll.Uion  rlauso  in  Form  1.  This  clause  k'vcs  the 
imnliasiT  .sixty  <tavs  in  \\\\w\\  lo  rcnirily  his  <iffiiiiit.  This  asrcoiiiont 
cciiitains  no  prov's'ioii  fur  uii  rlcration  oi'  payments  on  dcfaiih.  Tender 
to  the  vi^ndoi  of  the  amount  of  arrears  and  interest  within  sixty  days 
wuultl  restore  the  •>:ir'ie=  to  th'-ir  orijrirv.!  posi-ion.  M-nevs  va'A  on 
aeoount  of  eontiaet  eoulii  be  recovereil  unless  the  purciiaser  s  default 
was  of  sueh  u  nature  as  to  justify  the  vendor  in  eonckuling  that  he 
hud  repudiated  or  abandoned  the  contract. 
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asto.Tuppay.n.m^.         I     '••'"     .""1  ,,,„,,„,„,  of  tl,is 

that  .s  to  sMv:   th..  Mm    .     s  jj"  „,,,,„.    ....•knowl..lj;v.l). 

F-S'Esra         =• 

*"''•?     \iul  Ihr  puivlia-rr  furtluT  covciiaiits  an.l  a^n'^'s  that 

,J„,  of  int.n.st.  in  rarl.  ami  every  year  (h.nnn  the  ........<> 

of  this  ap:rccniciit. 

4.  The  In.laiu'c  of  the  iMiniiase  pnee  an.l  mtere 
paid  in  tlie  foUowinfi  manner:  ,  i     ,.  .,- 

'        The  purehaser  eov.nants  an.l  agrees  .n  ..uh  an.l  .^  er> 
v,.ar       rin-  th..  t.Tn.  of  this  aj.n<.nu.nt   after  the  yar    1..     . 
U,'    eh^  r  a,   hi>  own  .-xpense,  in  th.-  name  .,t  the  v.'n.lor.  at 
,n  .  .  vator  ..r  in  ...rs  at  the  option  ot  the  ven.lor   at  ,  n 

.     ^  ,  .  lan.l  in  ea.^h  an.l  evry  y..ar  .lnnn«  th..  .aw     erm 

f,  „  h.  thn.shin«  maehine.  until  tlu-  n.'t  sums  n.ahz...  l.>  the 
,r  nn  h.  ".T..  of  su.'h  .Tops  shall  fully  l-ay  an.l  satisly 
;;;  r  a.  1  •  I  .....  f  ...  p.nrhaM.  !.rie...  to,..th..r  with  mf.n.st 
.,  o  s'i  '^^  pro.'.' ..Is  of  th..  sal.-  of  th..  v..n.l.Ms  share 
;  £  e-  p  shall  1.'-  ap!.li...l  l.y  ll'«-  v..n.l...-  -m  th,.  anK^un 
ren.Lnr.l..e    un.i.'r    thi>   aj:r...n..nt.    hrst,    on    a........nt    o 

^:r";:;.ath....aian...:..f:u^M;..i.-;u^ 
!s;::;nlarai;iu..'noru.:;;=^..n..aer,h.a.^ 

i„  .:nv  ..v..nt.  iM-eon.e  .in.'  an.l  payable  m  mAi  at  tlu- .  xi.uation 
„!•      "      years  from  th..  oat.,  ht.reot. 

.-,    Tl...  pun.haser  furfh..r  .•oven..nt>  an.l  ann;.- 
will  break  an.l    ha.'lvM.t    in   a  Rood  an.l   husl.a...lUk 


st  is  to  lie 


that    h(. 
manlier 


cosw.wsnsr,  iokms 
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durins  tlic  season  of  l',t     .  at  loast  acres  on  tbo  al)Ovc 

dcscrilxd   prctniscs,  and  a   further  (juantity  of  uncultivated, 
anil)le  land    upon   said    i)remises    to  lie    broken   and  liackset 
in  thi'  same  manner  durinji;  the   i)ruper  seasons  as   follows: 
acres  in  19     ,  acres  in   I'.t     ,  and  aeres  in 

19     ,  until  liot   less  than  aeres  of  >:\u\  land   sli;;il   have 

Ix'coine  broken  up.  ail  of  wiiich  l)reakiii<i  -li.ili  !"•  ilnne  in  the 
respective  years  before  the  <lay  of 

(j.  Tiie  said  purchaser  further  agrees  that  at  I  lie  i)ro|)er 
season  of  19  ,  and  in  each  and  every  year  thereafter  during 
the  continuanee  of  this  contract.  h(>  will  seed  in  wheat  or  such 
Other  jjrain  as  the  vendor  may  consent  to  in  writing,  at  his  own 
expense  all  the  land  ui)on  tiie  said  d(>scribed  i)remises  that  may 
be  broken  previously  to  that  year,  unless  some  part  of  the  said 
land  be  left  to  summer  fallow  as  below  jirovided;  that  he  will 
properly  care  for.  harvest  and  tiiresh  said  croi)s  in  due  season 
and  at  his  own  exix'iise,  each  year's  cro])  to  be  threslied  not 
lat'T  than  the  day  of  during  tlie  currency  of  the 

ye.nr  in  which  it  is  f^rown. 

7.  And  the  purchaser  further  agrees  that  lie  will  jrive  the 
vendor  or  his  duly  authorized  agent  at  least  five  days'  notice 
in  writing  of  the  time  wh(>n  he  will  commence  to  thresh,  anil 
similar  notice  prior  to  deliverinfi;  j^rain  as  aforesaid. 

8.  And  the  said  purchaser  further  agrees  that  he  will 
furnish  and  delixcr  to  the  vendor  immediately  after  the  grain. 
or  any  part  thereof,  is  threshed,  a  certificate  to  be  executed 
l)j'  the  owner  or  manager  of  the  threshing  niai  hine  which 
threshes  such  grain,  showing  in  detail  the  dale  when  >uch 
grain  was  thri'shed  and  the  number  of  bushels  of  the  diiTerent 
kinds  of  grain  threshed,  and  that  the  charges  for  tlireshing 
such  grain  have  l)een  i)aid  in  full;    and  that  not  later  than  the 

day  of  in  each  year  lie  will  furnish  to  the  vendor 

his  statutory  declar;ition  verifying  the  certificate  or  ccilifi- 
cates  as  aforesaid  and  the  threshing  of  ••ill  the  gr;iin  grown  on 
the  said  land  in  tiie  current  year. 

9.  The  purcliaser  agrees  to  carefully  watcli  lor.  ;ind  at 
his  own  expense  to  kill  and  destroy  all  noxious  weeds  which 
may  grow  u])on  said  premises  during  the  term  of  this  '.gree- 
ment.  and  esi)ecially  to  i)ull  and  liu.a  all  mustard  plants  wliere- 
ever  and  whenever  they  may  be  discovered,  and  to  kill  anil 
destroy  all  Russian  thistles  before  they  have  gone  to  seed,  or, 
if  by  oversight  any  sucii  tliistles  iiave  gone  to  seed,  whether 
such  .seed  is  rijie  or  not.  to  remove  all  such  plants  from  their 
place  of  growth  and  i'urn  tlimi  witliout  scattcriiiii  the  <ccd. 
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in    Tl,o  runha-.T  i.p  ces  1o  fal'  l  low  in  each  sen  son  nt 

'''         d-.v  o  ,  ami  to  .,.rinK  plow  1..  loro  the  day 

„f  nrx    followinu  tlu.  nmai.ul.T  of  surh  stubhlo  land 

of  n.M   "O"""     -r  ,„,,^,,,,.  :,i  wrilintt  thai  :^omo  part  of 

"'^t^tuhhu"t[b.fov:it".mnu.r  fallow  an.,  tlu-  pur- 
Sior  Si^  io  lo  all  >uiunu.r  fallow...  m  pmp-r  s.a.on  and 
m.rJ.r  •."•onlnm  to  th.  lust  tnHhods  of  .•uU.va.K.n. 

11     \iul  that  he  will  on  or  before  the  hrst  day  of  m 

;±'',;;°;i;"l..i;;iT:    !.,<■'  'nV'yV"n,-,,l. ha,  h,.l.^^ 

m.,  1      .V  the  v.ndor  the  amount  or  amounts  ^o  pi'L  t"^  »     >• 
•  .      u  ,o  t.  Mml  exnenMs  ineurnd  in  .onneetion  thereuith, 

'""V.r'l ,[1;;;.  event  of  default  in  the  payn.ent  of  any  sum 
hor  hd.  on  mnitioned.  or  in  the  event  of  «'"j-}  \.  -"J; -;:;: 
n  n  vm.ntof  anver<.i)l)avn..nt,  or  m  any  InnldinK,  tultu. 
^r  o"  .S.nu  !v  c.ondi!i..n  hereinafter  "';•'»'"-<  ^^^howhok 
puteCe  money  at  the  option  of  the  vendor,  without  not.cc, 
<hall  immediately  become  due  and  payable  m  eash. 

r?  The  crop  payments  aforesaid  shall  become  di'.e  arid 
be  p  va  by  the\.urcha<er  to  the  v.MuIor  on  the  .cl^Y  >" '^^^^ 
year  duriT.p  ihe  eurnney  of  this  aorreem..nt  on  which  ' he  pur- 
cl.  er  onim.nces  to  th.v.h  his  crop.  No  sum  ;v;a  ;^  c-j  ^. 
to  Ve  cr(.!it.<l  bv  the  vendor  in  reduction  of  f'tb  t  intere>t  or 
:^J.:h::;  Iney  until  the  date  or  dates  T.^'J^^;;::'^. 
rei-onally  ivceivfs  the  m-t  proceeds  of  the  s.ik  ot  tia  Mam 
ri'cei\(d  "l  y  him  by  way  of  crop  payment. 

14.  Tor  fire,  tempest  and  hail  insurance  <ovenants,  sec 
nirauiai  hs  :^,  4,  5  and  0.  i'orm  1.  , 

'      15    lor  -ov.'nant  to  convey  on  performance  ot  conditions, 

<.■.•  1  ■iratrarh  7.  Form  1. 

1  he  purchaser  shall  immediately  after  H^-^/'xecution 
of  t  i's  a.re.ment  have  the  ri^lit  to  possession  of  the  said 
premises,  but  musl  f-et  possession  H  hi.s  own  expen.se. 

17.  It  is  further  aR.eed  botwern  the  :>nrtu-  here  o  Hmt 
during'  the  currency  hereof  the  purchaser  .'■a'  ho  d  the  sa  d 
nr  i<es  ^is  tenant  to  the  ven.lor  from  the  date  of  execution 
hereof  It'      •      Iv  rental  of  one-half  sh.ro  of  the  crop  growni 
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upon  tho  Hai<l  land,  ddivcml  as  afor.said.  apphcaltip  in  satis- 
faction of  tho  principal  and  inti-rot  as  licn-in  provided,  the 
Iccral  relation  of  landlonl  and  tenant  beinj?  hereby  constituted 
between  the  vendor  and  purchaser: 

IS  Provided  that  if  any  of  the  poods  and  chattels  of  the 
purchaser  or  liis  approved  ussi«nee  shall  be  at  any  time 
seized  under  anv  inortKace,  lien  or  aKreeni<nt.  or  l>e  seized  or  be 
taken  in  execution  or  in  attachmmt  by  any  creditor  of  the 
purchaser  or  such  a-^siiiiice.  or  if  the  pun-ha<er  or  such  assiimcc 
shall  make  anv  assiiinni.  nt  for  the  b.nelit  of  creditors,  or  become 
bankrupt  or  "in-olvent  ami  -hall  take  tiie  Ix'iieiit  of  any  act 
that  may  be  in  force  for  bankruiit  or  in-olvent  debtors,  or  if 
any  writ  of  execution  shall  issue  airainst  th<-  Koods  or  chattels 
of  the  purchaser  or  such  aoiirnee  out  of  any  court,  (he  then 
current  year's  rent  shall  inunediately  become  due  and  |iayablo 
without  iiotice:  audit  is  furtheraiireed  that  -hould  the  vendor  be- 
come entitle.I  to  ex<'rcise  hi-  rinht  of  di>lre>s  incident  to  the 
tenancy  hereby  created  the  purcha-rr  hereby  expre^>ly  waives 
on  the  levyinji  of  such  distn-ss  all  irre-^ularilies,  wliether  as 
to  time  i)l"ace  or  mtiimer.  or  otherwi-e. 

10  And  (he  p»irchas(r  shall  not  be  entithd  to  call  for 
the  production  of  any  abstract  of  title,  or  .-vidcnce  of  title,  or 
any  deed-  painrs  or  documents  relatini;  to  the  said  property 
other  than  tl:o-e  which  are  in  (he  po-.-es-ion  of  the  vendor. 

2(1.  For  cancellation  clause,  see  parasnijih  11.  Form  1. 

21.  For  covenant  afrain>t  waste,  .and  for  jk  r-oiial  possession 
by  i)urcliaM'r,  i)arasiiaph  13.  Form  1. 

22.  For  covenant  binding  .xecutors,  administrators  and 
assigns,  etc.,  see  i)aragrai)h  14.  Form  1. 

2:i.  Foriirovi.sionsas  toassifinmentof  contract,  sec  paragraph 

1,5.  Form  1. 

In  witness  whenof  (he  parties  hereto  have  hereunto  set 
thfir  hands  and  seals  the  day  and  year  first  above  written. 


Signed,  sealed  and  delivere< 
In  the  presence  of 


Purchaser. 

Post  Ojlire. 

Province- 


Special  Clauses  for  Agreements  of  Sale. 

r.HECTio:;  i;i   House  .vnd  Btat-.i.f.. 

And  (lie  purchaser  hereby  agrees  and  bind-  himself  (hat  he 
will  on  or  before  the  day  of  ,  A.   I).   10     .  (red  a 
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hal.itiihic  (Iw.Hint:  \m,M'  nn.l  st:.hlc   ui.-m.  tl.c  sai.l    1m!..1  aiul 
jnsurt'  the  same  in  tlic  m.iiiiw  r  lictviii  pms  iditl. 

KlXTlRKS. 

\ii(l  it  i-  h.Tcl.v  (l.rhinMl  Mi.l  MKiM.I  tliat  all  .■rfctions, 
l)iiil(iiii"s  an.!  imi)n>v.in(iits  licrfaftcr  put  uvuu  Xhv  said  lands 
shall  (in  addition  to  otli.r  lixtinvs  tluTcon)  th.Trupon  hccomr 
fixturi's  and  a  part  ot  tlif  realty. 

Inspkction. 

Provi.lcd  that  upon  dcf -'t  \<y  thr  purchaser  of  any 
covenant  on  his  jiart  herein  co..  ,.i>.ed  or  upon  and  alter  detail  t 
in  pavinent  of  anv  of  the  moneys  herel.y  secured  or  i-ayaNe 
under  I  hes.'presentsfioni  time  to  time,  the  veiidorshalllieenlilled 

to  senil  his  in.-<peetor  or  ajjcnt  to  insiieei  aiul  iviiort  uiioii  the 
value,  state  an<l  condition  of  the  said  land  at  the  purchasers 
expense  .and  all  expenses  incurred  an<l  paid  m  so  doinji-  toucher 
with  all  co-ts  and  charp.'s  Let  ween  solicitor  and  client  vvhicli  the 
v.'iidor  mav  in.ur  or  i.;iv  in  enforcinii  orattemiitiiifi  to  eiilorce  all 
or  anv  of  the  remedies  und  iiowers  jriv»n  herehy  or  suhsistinf;. 
whether  the  laoceedin^s  taken  prove  ahortive  or  not.  shall  form 
and  he  a  charge  upon  the  said  land  an<l  payable  lortnuith  to 
th»' vendor  with  interest  at  the  contract  rate  Irom  the  time  ot 
the  ])aynielit  of  the  same. 


Kll'AlUS,  K 
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.\nd  th<-  purchaser  covenants  with  the  vendoi  that  the 
vendor  mav  at  such  time  or  times  as  he  may  deem  necessary 
•md  withou't  tiie  concurrence  of  any  person  make  such  arraiijie- 
ments  for  the  repairing',  finishing  and  puttinii  m  ord.  r  ;iny 
huihhnn-  or  improvements  on  the  said  land  and  lor  iiispcctint-, 
taking  care  of.  leasing,  collecting  the  rents  of  and  managing 
generally  the  said  propertv  as  he  may  deem  exi)edient.  and  all 
rea-onai)l<'  expenses,  costs  or  charges,  including  an  allowance  foi 
the  time  and  service  of  any  agent  of  the  vendor  or  other  iier.son 
ai)pointed  for  ;inv  of  the  ahove  jnirpose-  shall  he  lorthwith 
payable  to  the  vendor  and  shall  \»'  a  charge  upon  th.-  said 
property  and  shall  hear  iiitcn-t  at  the  contract  rati-. 

KxiSTiN*;    Tl-NANCIKS 

Ami  it  is  agreed  that  the  said  land  is  sold  sul^cct  to  existing 
tenancies  as  follows: 


(ow  i;v.\N(iN<'.  i<)i:\is 
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SlllDlVISlON. 

And  the  v.'ii.lor  ajin.'s  thi.t  tin-  purcha-.T  ma.-  Milidividc 
thi-  said  i)roi)(itv  into  i.lcu  ks  and  lots.rai-l.  l.lorii  to  contani 
lot'^of  iV.'t  rach:    an.l  further  aurc-s  to  do  all  acts  and 

i-vrutc  all  instruments  neee-ary  for  the  r.'Ki>tration  ot  a  plan 
of  til."  -ai.l  property  as  aforesaid  and  i.rovidmu;  lor  the  neressary 
streets  and  lanes  "areordiiiK  to  the  re-uhitioi.s  nov.Tnmn  the 
rcjjistration  of  such  l)lans.  it  heinn  under>tood  and  agreed  tliat 
all  expenses  of  and  incidentals  to  such  MiLdivi-on  are  to  he 
Ijorne  l)y  the  purchaser. 


day  of 

of  ,  as 

,  as  purchaMT 

in  till'  of 

.A.D.I'.'     ) 


Form  4     Notice  of  Cancpllation. 

Yo  po'"'  otlice  of 

Pursuant  to  the  terms  of  a  certain  anre<'ment  for  the  sale 
oftiieproiiertvhereinafterreferredto,  dated  the 
\    1).  Ht         .'l.et\veen.l.  li..  of  ,  HI  the 

vendor  and  r. /;.,  of  ,  in  the  of 

(and  assi}jne<l  to  .  oi  the  o 

l.vassinnment  dated  the  d;iy  ol 

which  said  aAnnuiiit  i-innM'crt  nt  the  toUowniti  lands. 

namely. 

in  the  Province  of 

You  are  herehv  notified  that  ilefanlt  has  heen  made  in  the 
mvment  of  the  sum  of   s  dollars  prmcipal  and  mtinM 

^orZ  th.  CU.C  ,m,  he)  falling  due  under  tlu>  said  a.reeme  t 
on  the  davof  .  A.  D.   l'.»     .  ("'■>»  ('"■   P< rj.rmunce 

of  till' follow i mi  connmit.  sctliiKj  out  the  .•^<uiw). 

\nd  vou  are  lierel.v  further  notified  that  if  i)ayment  of  the 

>..,id  *<unrof  S  dollars  he  not  math'  ior  the  .-ui,    mremud 

);;.</  n,rfor,He,l)  within  twenty  days  from  the  date  oi  the  ma.lms 

'     i    notice  the  .,id  asrcenxnt  shall  without  tnrthernot.ee 

...ome  void  and  h-  at  an  end  an.l  all  n;.hts  and  mteres^s   he  eby 

ereated  and  now  existintJ  in  tavor  ol  the  purchas.-r  or  denv(( 

^m  hi;;  und..r  the  said  ^.^7---^  ^''='?;'''ri;r:;.:;r?:;  and 

,,,,t,.,-mine  and  th.-  prop.'rty  above  re  erred  to  si  all  "'  .'  ; 

revest  in  the  vimlor  without  any  further  declaration  ol  to.    at 
or  ..otice  or  art  of  n-c.trv  a.id  ui.hout  a..y  othe.  :h  t   !■>   1 1. 
ve,    o    or  suit  or  lej;al  p.-oceedi.,^s;    a..d  .;M.y  su.n  or  muu.^  pa.d 
u  ,der  the  .aid  a^iwrncnt  shall  l>e  H'tained  l.y  the  ve.,,1...  a>    ml 
I  V  the  wav  of  li<„.idated  damaues  u.thout  any  r.^ht  ol  com- 
pLsatio..  on  the  pa.t  of  the  pu.chaser  or  those  cla.n.n.^  M.i.le. 
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liim  iiiid  the  piirrliiiscr  ;nnl  tlio-r  fl.'iimint;  under  liini  .-hall 
fortliwitli  (li'livcr  up  (|iiit  t  :iii(l  pcjiccMMi'  jiosscssion  of  the  Miid 
lands  to  the  vendor. 

Dated  at  in   tin'  nf  tliis  dav  of 

,  A.  I).  10     . 

Vcmlor. 
(RpRistenMl.^ 

Tliis  iiolii'i'  is  inl;i|>t<(l  to  tlip  .iKrronicnt  fur  s;i!r,  rnrm  1  lirrein,  and 
can  wifely  Iw  iisrd  only  wlicrc  llic  laiH'elliilion  cIiuim'  in  pufii;infe  of 
whii'h  the  notiee  i-  p'Vcn  is  tin-  same  as  in  dial  niiretnienf  A  notice  of 
ranrrllation  niii-il  coMiply  strictly  with  the  terirs  of  tlie  iKirli'iilar  imrre- 
mrnt,  iindcr  wliii'ii  i!  is  nivcn.  Mmrli  liro.t.  ,iiiil  Wdln  v.  Hitntnn,  'JK  \V .  1,.  H 
H22. 


Form  5     Declaration  of  Posting  Notice  of  Cancellation. 

)  J,  of  ,  in  the 

,  poicmnly  do- 


<  aiiada: 
Pn)\  inee  of 
To  wit : 
1.  I  did  on 


J. 
of 
dare: 
dav,  tlie  dav  of 


,A.  D.  19     , 


l)rri-onally  deiiosit    in   liis   Majesty's  ollice   at  ,   in   tlie 

Province  of  .  a  fliinlieate    of  the  lotiee  of    eaneellation 

annexed  hereto,  the  s  ..lo  lieinji   inclosed  in  a  fully  prep.aid 
iTRittend  envelope  aildressul  to  at    the   jiost    oflicc  of 

,  in  the  of 

2.  That  now  piodiictd  and  shown  to  mo  and  miirked 
"■E.\hihit  A"  to  this  my  declaration  is  the  registration  receipt  for 
the  said  enveloiie. 

'■^.  And  I  make  this  solemn  declaration  conscientiously 
WievinR  it  to  lie  true  and  knowing  it  to  be  of  the  same  force  and 
effect  a.s  if  made  mider  oath  and  by  virtue  of  The  Camtda 
Evidence  Art. 

Declared  before  me  .at  tlio 

of  in   the 

Province   of  ,  thi.s 

dav  of  ,  A.  D. 

10    .     ■  J 

.1  ('(iiiiiiiisiofier  or  Xolnr;/  Public  in  and  fur 


Form  6     Option  to  Purchase  Land. 

Agreement    made    tliis  day    of  ,  A.     I).     10 

l>rtween  .4.  />'.,  of  .  in  the  Province  of  ,  lierein;iftor 

called  'the  vendor,"  (if  the  one  part,  ;ni(l  ('.  I).,  of  .  in  the 

I'rovince  of  ,   lien  in.ifli  r  ealli  d  ■the  purchaser,"  of  the 

other  part. 


t;()N\i;vAN(iN(;  loiiMs 
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\\li<ro;(s  the  vendor  allrtiis  tlmt  lie  is  tlif  owner  of  tlic  piece 
or   piircel   of   l.iml    ~itii;iti'  iir    thi'    I'lcniliee  of  :ill(!    lieiriR 

ooniposeil  of 

'I'liis  ajjrcciiK  111  witiu  .<>(tli  tli;it  the  vemlor  in  {on-iiicra- 
tion  of  the  Sinn  of   S  dollars'  (tiie  receipt   ulien  of   is 

hen'liy  acUnowi<'(lj{e(l)  lierehy  olTers  and  aj^rees  to  sell  to  the 
I)nrcliM^er.  liis  cxeciilors,  administrators  or  assipns,  free  from 
inciinilirances  the  said  property  liereinhefore  descrilied  for  the 
sum  of  S  on  the  following  terms,  namely,  S  dollars 

in  cash  forthwitli  npon  the  acceptance  of  this  offer  and  the 
balance  ' 


with  interest  at  the  rate  of  per  cent,  per  annum  to  he 

comi)iited  from  the  day  of  ,  A.  1).  10     .  on  ?o  much 

of  the  purchase  price  as  from  time  to  time  remains  unpaid  until 
the  whole  purchase  price  and  interest  lias  Ix-en  fully  paid. 

'J'his  offer  is  to  remain  oi)en  until  the  hour  of  twelve 
o'clock  noon  of  the  clay  of  ,  A.  I).  10     ,  and  is  to  he 

irrevocahle  until  the  said  mentioned  date,  and  if  accepted  on 
or  hefore  the  said  date  shall  thereiijon  con.-titutc  a  hinding 
aurei  nient  of  purchase  and  sale;  the  purchaser  to  examine  the 
title  at  his  own  expense  within  ten  days  from  the  date  of  accept- 
ance. The  vendor  not  to  he  I  ound  to  produce  or  show  any 
evidences  of  title  except  >uch  as  are  in  his  possession. 

This  olTcr  may  he  accepted  hy  a  letter  <lelivered  to  the 
vendor,  or  mailed  po-tase  prepaid  and  rejristered,  addressed 
to  the  vendor  at  ,  in  the  of  ,  and  deposited  in  the 

post  oflice  on  or  hefore  the  day  of  ,  A.  D.  19     . 

'Jinie  shall  l)e  of  the  very  essence  of  this  option. 

In  witness  when  of  the  vendor  has  hereunto  .set  his  ha  ■  J  and 
seal  on  the  day  and  year  first  ahove  written. 

Signed,  sealed  and  delivered        \ 
in  the  presence  of  J 


'  An  "option"  unsupported  by  consideration  and  not  under  seal  is  no 
more  than  an  offer  revorable  at  any  time  hefore  acreptanee.  \\  liere 
there  is  aetiialeonsideratioii  the  amount  thereof  is  fjenerally  immaterial. 
There  are,  however,  Auieriean  e;uses  holding  that  a  reeited  eonsidera- 
tion  of  one  doUar,  either  stipulated  or  paid  is  insufficient.  W  here  the 
option  is  under  seal,  but  without  consideration  and  is  attempted  to  be 
witlidrawn  before  acceptance  there  i."  some  conflict  of  authority  as  to 
the  elTect  to  be  given  to  the  seal  in  an  i.ction  for  specific  perfoniiance. 
The  seal  at  common  law  renders  the  offer  irrevocable  and  this  rule 
would  probably  be  followed  by  a  court  of  equity.  It  is,  iiowever, 
udvisabU  in  unilateral  agreements  of  this  nature  that  gome  real  consid- 
eration pass.     See  30  Cyc.  pp.  O-'ii,  0-'7. 

'  .Ml  the  terms  of  the  agreement  nuisl  be  fully  set  out. 


»'.u.'.. 
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Form  7     Listing  Agrepinent. 
'  Willi  autliiiritu  III  >'//.) 


,  A.  I).  1'."  , 
,  ])arl>'  "t  till' 
(if  .  nartv 


Atri'i'iiiii  111     inaili-    ihw  day    n, 

lirtwn   II     .1  .    /;..   ii!  ,    ill   till  ot' 

tir-l   par!   and  '  .  />..  nf  in  ilic 

111  I  \ir  sccoinl  pal  I . 

\\  illicsscth.  that  m  lon-ii  It  rat  inn  (if  tlir  mtvIcc-  lirriiU- 
aflir  III!  ntioncd  and  ml"  pirfnrini'd  l'\  t  he  jiarty  of  the  sccoiui 
part.t'  <•  iiartvdf  the  lir-l  part  hiacliy  niiininatc--. authorizes  and 
appoints  the  said  parl\  nt'  tlic  -iTund  pari  his  Mile  ayicnt  to  sell 
for  him  the  follow  iim  inoprrty  -itiiatr  in  t  he  Prnv  imv  uf 
and  hciim:  cninpo-tMl  of  .  tnr  ihr   -iini  of  s  dullars 

|ii(l  111  thf  party  of  the  !irM   par!   '   mi  I  hi'  Inlli.winj!;  tcrni-: 

And  the  party  of  thr  lir-t  part  aiini-  to  jiay  to  the  party 
of  the  second  part  all  niuncy  in  cxce--  of  the  aliove  named  -nni 
for  which  the  jiarty  of  the  M-coiid  jiart  may  -ell  the  -aid  pioperty. 
lAnd  the  party  of  the  fir-t  part  ajirees  in  the  evmt  of  a  >-a\<- 
a>afori-aid  I'Vthe  said  party  nf  the  Miond  pari  In  pay  i.,in 
the  -aid  parly  of  the  second  part  a  riiiuiiii--Hin  nl  pi  r  nnl. 

iif   the    -I  lliim   Jirice  of  the   >aid    land,    the  -alllr  in    1  .r  didinied 
frnin  I  hi'  ra~!i  payment. j-' 

And  ihal  llir  jiarty  of  the  -iTond  jiart  -hall  ha\e  iinlil  the 
,l:i\    111'  .  .\!    I).   1'.'       .Ill -I'll  till    -aid  |)rtiperl>-  I'll  the 

aliove    named   term.-,    until   whieli  daie   this  contract    i-   to    he 
irrevocalile. 

'i"he  party  of  the  first  jiart  reserves  the  riuhl  to  effect  a  sale 
of  I  he  -aid  property  on  his  own  ac<'Ounl.  Iml  m  case  of  such  sale 
agrees  to  jiay  to  tlie  part>  t'i  the  <econd  part  one-half  of  tlie 
re^tular  commission  of  live  iier  cent.,  and  further  afirees  imder 
l)enalty  of  forfeiting!:  the  entire  regular  comnii--ion  as  aforesaid 
to  the  jiartN'  of  tlie  <ec(ind  part  to  immedi:i1el>'  notify  him  of 
such  sale. 

.\nil  in  ca.-e  a  sale  is  made  to  anyone  wiio  is  induced  by 
the  parly  of  the  .second  part  or  his  Iuuki  Jiilc  aficnt  to  enter  into 
ncfjotiations  or  communication^  which  result  in  such  sale,  then 
the  jiarty  of  the  lir-t  part  afifee^  to  jiay  to  the  jiarty  of  the 
second  part  live  per  eeiii.  nf  the  price  for  which  the  said  (iroperty 
is -old. 

W  hen  a  pill-chaser-liall  ha\('  lieell  fdillid  1 1.\  the  party  of  the 
second  part,  if  hy  reason  of  defective  title  iir  mherwi.-e  hy  the 

'  words  in  l)r:irkcts  arc  not  t"  be  iii-crtcd  if  alii'iiiitivi'  claiisc  iiroviiliiiK 

liir  rcmiliicratieii  "f  atfcrit  is  iiscil. 
'  'I'his  clause  i.-i  to  he  u-cil  as  .'ilici'iial  ivc  In  I  lie  il.iu-c  prcci'liiin  it. 


(.■nW\:\ \\C\Si:   |()!!MS 
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default  ol'  llir  |i:niy  (if  till'  tii-t  |):iil  I  lir  s.ilf  i-  not  pcrfrctcil,  the 
coinini-^^idll  (il  I  111'  parly  of  l  hr  ~im-oiii1  p:ili  ci  |ui\alrnt  to  tlir 
(lillrlTiicr  I  rt  \w  li,  t  lir  price  ,i  iiiiid  Upon  liV  -;Ui'll  j Hire  1 1: i ^i  i'  ,i nil 

tlic  net  price  to  tin  vendor  licrciiilicturc  tiiciitiuiicd  (<)/•  the 
agrnt's  CDnimis'^idH  III  pt  r  cent,  iix   the   nisi   ninii  In  ■  shiiW 

lia\e  lieeii  eaiiiiil  and  lieeonii'  payidilc  forthwith  liy  tin'  party 
of  the  lii-t  part  to  the  party  of  the  serond  part. 

And  tlic  party  of  tlic  second  part  hereliy  agrees  at  liis  own 
expeiHe  to  !i-t  the  <aid  ])ropeily  and  advertise  tlie  same  for  >ale 
and  ii>e  all  rea-oiiaMe  diliiicnee  to  efi'ect  a  sale  thereof. 

In  w  itIK  ~-  w  heieof  t  he  parties  ha\'e  hercMIlto  ~et  their  hand- 
.illd   -ea!-. 

Sillied.  ^(  a'ed  am  I  dilix'ered    ' 
ill  t  he  pie-.aici'  of  J 


Form  8     Assignment  of  Agreement  for  Sale. 

I  /)'//   tin     I'  I rch(U--i  I' . ) 

'V\\\-  1  ndint  111  e,  made  in  duplic.ile  I  hi-  da\'  of 

ill  the  yi  ,ar  of  our  Lord  one  ihoii-and  nine  hundreil  a'ld  , 

iietWi'ell  .1 ./)'..  ol  .  ai  the   l'ro\ilice  iif  .  of   the  first 

part,  aiidr.  />,,of  ,  in  t  he  l'io\  ince  of  .nf  the  ^,.c,ind 

part,  and  A'.  )'..of  ,  in  I  he  I'roviiiee  of  ,  of  the  third 

liart. 

\\  ht  lea-  tiie  iiarl>-  of  thi'  lii-t  p.iit.  !)y  agreement  dated 
the  d.;y  of  ,  one  ihou-aiid  nine  hundred  and 

agreed  to  j,urei,a-e  the  Land  hereinalter  meiitioned  from  the 
party  of  the  thiril  iiart.  and  in  and  li\'  -ueh  aureeineiit  eoxc- 
lianted  with  the  pai't\'  of  the  t'aird  pari  lo  p.a>-  t  he  purchase 
money  mentioned  in  the  said  agreement. 

.\iid  uherea-  tin  jiar'N'  of  the  tir-t  part  i-  de-irou-  of 
assifjnini:  hi-  ilitere-l  in  the  -aid  land  to  the  palt\  ■  i|  the  -ecolid 
l)art. 

.And  the  pan\'  of  the  -econd  jiart  ha-  aureid,  in  coii-ider- 
I'tion  of  -iich  as>i<inirent  lieing  accepted  li\  the  parl>'  ol  the 
third  pari,  to  give  lis  per-oii:il  covenant  to  the  parl>  o|  the 
third  part  to  carry  out  and  fulfil  all  the  covenants  and  con- 
ditions in  the  said  agreement  by  the  parly  of  the  first  i>art 
agreed  to  he  done.  i)aid  or  jxTtormeil 

.\ii(l  the  party  of  t!ie  first  p.art.  in  <'on-ideration  of  the  parts 
of  the  third  part  accepting  liie  -aid  assignment,  has  agreed  thai 
tlii^  assignment  or  the  acceptance  thereof  hy  the  p:irt\'  ol  the 
third  par!  -!ia!|  not  in  any  way  -^''c  t  '^■■■■■-  li"!-!-  ■■•■"■  'lie  party 
of  the  third  part   to  enforce  the  co\en.anl-  of  till    oartv  ot   the 
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first.  |);irt  ill  llir  saiil  ii'zr  'incut  ((Hii  liuril  afiainst  liiiii  or  I '- 
roprcscnt:!iivr<. 

Now   tlii--   indriituri'   witncsscth   lii'ii    in   cun^idcratinn   of 
the  prdnixvs  and  dl  tin.'  sum  of  dollars  now  ,  aivl  !iy  tlio 

party  of  flip  second  i)art  to  the  jiarty  of  tl  first  part  (tho 
receipt  whereof  is  lierehv  l)y  him  arknowiidsied)  the  Jiarty  of 
tlie  lir.-t  jiart  hath  granted,  harpained,  sold,  a<>ifino(l,  trans- 
ferred and  set  ov.r.  and  \>y  these  presents  doth  lirant,  harjiain, 
sell,  assijin,  ti';in>fei'  and  set  over  unto  the  party  of  the  second 
pall,  his  executors,  administrators  and  as>iiins  for  eviT,  all  the 
e-taie,  ri.iiht,  title,  interest,  claim  and  demand  whatsoever, 
li.  !i  at  law  !Uid  in  e(|iiity.  of  him  the  party  of  the  lir<t  ii.art,  of, 
in  and  to  that  certain  parcel  or  tract  of  land  and  pi(iiuse.s 
situate,  hhif!,  and  being 


sutijecf  to  the  jiayment  of  the  l>alance  (hie  and  accruing  due 
under  tile  hereinliefore  in  p.art  recited  afireemeiit,  toiccther  with 
nil  interest  to  the  party  of  the  tirst  p.art  in  Ihesaiil  agreement  so 
far  as  the  same  rei.ates  to  the  alio\-e  descrilied  |;ind. 

'l"o  h.ave  and  to  hold  iIk  ,-aine  vsiili  all  and  e\-ery  luaic  fit 
tliaf  n];i\-  or  can  he  di  lix.d  fidni  the  .-aiil  de.-crilied  [.and  unto 
the  p.arty  of  the  .-(.cond  p.ait,  hi-  ( xocutors,  administrator-  and 
;i--if;ns  for  ever. 

.\iul  tlie  party  of  the  .-troi.d  part,  in  consider.a'iiii  of  the 
liarty  of  the  third  part  accepting-  tlii>  a^.-iiiument ,  w  hii  li  accept- 
ance may  lie  without  formal  execution  hereof  iiy  hini  herehy 
covenants  and  agrees  to  and  with  the  said  ]'.  ity  of  the  third 
part,  liis  executors,  admii  i-tr.ator-  and  s.-i'j:ns  to  p;iy  the 
sevi  i;d  .-uiii-  iif  i)urclia-e  iiKHiey  and  inte-e-t  in  the  said  h.re- 
inlclore  in  iiart  recited  ajireement  co  itained,  on  the  d  ivs 
and  times  when  the  same  shall  liecome  due,  and  to  do  and 
Iierform  all  other  acts  and  things  which  the  party  of  the  first 
p.art  in  tiie  said  agreement  covenant eil  with  the  party  of  the 
thinl  part  to  do. 

And  the  party  of  the  first  ]);irt,  for  the  consicU-ration  afore- 
said, iierehy  covenants  tiiat  tlie  execaition  of  this  agreement  or 
the  acceptance  (hereof  hy  the  party  of  the  third  part  shall  not 
in  any  way  -elease  iiim  from  iiis  oMii;ations  to  ijinform  the 
said  heremhet'ore  in  i)art  recited  agrceiinni.  and  all  coveiiant.s 
and  conditions  therein  contained  hy  him  agrt'cd  t(j  he  done 
and   performech 

Wherever  the  singular  and  masculine  are  used  throughout 
tlii-  indenture,  the  same  sh.all  he  construed  as  ineanini;  the 
plural  or  the  feminine  when  the  context  or  the  parties  hereto 
so  re(|uire. 

In  witness  whereof,  cic. 
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Form  9 — Assignment  of  Agreement  for  Sale. 

(/)'//  the  ]'( iiiliir.  1 
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This  IiKlciitiirc,  iiiiaii'  in  (luplic:itc  tlic  <lay  of 

A.T^.  r.t       ,   I  ('tween /I. /;.,  (if  .  in  the  Province  of  , 

heninafter  ealli d  "the  ;is.-i<inoi"  of  the   tir-t   part,  and  '".  />., 
(if  ,    in    the    I'rosiiii-e  oi  ,    hi  II  iiialter  caKrii    'the 

assifiliee"    of    the    sennid    pait.  ami    .V.     )'..    of  ,    in    t  he 

Province  of  ,  hc'-einal't(  r  caUiil  "the  piuciiaM  r'    of  the 

tliird    part. 

Wiicrcas  hy  artich'<  of  aLiri-rnent   datid  the  day   of 

A.  D.  I'l  ,  and  niadr  hetween  the  ;il)ovc  named 
assiirnor  of  the  fir>t  part  therein  and  the  above  named  pnr- 
chaser  of  the  .-eeoiid  part  thenin.  tlie  >aid  assignor  agreed 
to  sell  and  convey  unto  the  said  pur<ha-er,  wlio  therein  a}ire(d 
to  purchasi'  from  the  said  assifinor  the  lands  therein  and  here- 
inaltcr  deserii'cd  for  the  sum  of  dollars  suhject    to  liie 

conditions  and  covenants  in   the  said  articles  of  ajirei mint 
contaiiKil. 

And  whereas  there  is  ^till  owiniz:  and  uniiaid  muler  the 
said  articles  of  agreement    the  sum  of  dnilars,   to;ielher 

witli  interest  tlier(()n  at  the  rate  of  per  cent,  per  annum 

liom   the  (lay   of  ,  A.   D.    !'.•     .   wiiich  moneys   ai;d 

intirest  are  under  said  aprcenn  nt   ]'.ayalile  to  tiie  as-iuiiur  in 
atldition  to  all  other  sums  ])ayalile  under  said  agreement. 

Ai.d  whereas  the  .said  assii;iior  has  aixrecd  to  -irant  and 
as-iiiii  the  said  articles  of  aiireement  and  .all  his  interest  therein 
and  in  the  said  lands,  and  all  momy-  -;ill  iwiiiu:  and  unpaid 
under  tlie  -aid  articles  of  atireement  uiuo  the  -.aid  a-.-if^nei'. 

Now  therelon  thi-  iiiiieniure  \\iinr>-elh  that  in  consider- 
ation of  the  pnini-c-  and  of  the  sum  of  ilollars  of  lawful 
money  of  ( 'anada  now  paid  by  the  assignee  to  the  said  a.ssignor 
(the  receipt  whereof  is  hereby  by  him  acknowledg(  d)  he  the 
^aid  assignor  doth  hereby  grant,  a-sign  and  set  over  unto  the 
.said  assignee,  hi-  exeiaitors.  admini.-trators  and  assigns,  the 
sai(l  .articles  of  agreement,  all  moneys  due,  owing  or  i)ayable 
thereunder,  and  all  the  right,  title  and  intere.-t  of  liim  thr  said 
as-igiior  thereunder  iuul  theri  in. 

And  this  indenture  further  wilm-M'th  that  lor  tl-  nm- 
.sidcration  aforesaid,  he  the  .said  asr>ignor  by  these  present-  doth 
Srant,  bargain,  sell,  assign,  transf(r  and  s(>t  over  unto  the  .-aid 
assignee,  his  executors,  administrators  and  a--iL'iis  lor  ever, 
all  and  .singular  that  certain  i)arcel  or  tract  of  land  and  i)re- 
mises  situate,  lying  and   ';;;;;;;;  ir:   ;!;;■  Province  of  a.nd 

being  compo-f^l  of 
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Tk  linvr  aiiil  to  lidlil  the  said  l.inil^  and  ]>v  ini-i^  iihIm  and 
to  the  (IM'  (if  tile  >aid  !i»i,niicc.  lii»  i\(  ciitors,  adiiiiiii-l  i  ai  i  ii -^ 
and  assigns  for  rvcr,  snlijcct  to  the  l(  rin-.  covenant-  'id  cnn- 
diiiii'i-  cnntainiil  in  the  said  arlici('>  of  agreement. 

And    the   -aid   a--iy:nor   licrcliy   coMnaiits    with    tiic   said 
assinnci'  tiiat    tli(ic  i-  now  due  or  acrruintc  <lii('  and  unpaid 
under  tile   said   articles  of  agreement  to  the  said  assijrnor  in 
addition  to  all  other  >uins  payalih'  tli<Teunder,  the  said  sum  of 
dollar-  toifether  with  the  intere>t   thereon  at  per 

cent,  per  annum  from  tin-  day  of  .A.   D.    !'.•     .  and 

that  he  ha-  done  no  act  nor  perniittecl  an\'  a(  i  to  incumlier 
the  -aid  land-  -a\-e  and  e.\ce|)t  as  mentioned  in  -aid  agreement, 
and  ha-  not  (Idiic  or  permitted  any  act  and  has  lieen  fi'iilt.v  of 
I!"  "mi— ion  or  laehe-  wherehy  tli(>  said  articles  of  aKi'cemont 
lia\e  become  in  part  or  entirely  in  anywi>e  impaired  or  invalid 
and  he  lias  not  iclea>ed.  a>>i<j:ned.  h>|)ot  hecated  or  diM'harjied, 
nor  lias  any  covenant,  condition  or  pro\iso  contained  therein 
been  discharjied  or  wai\fd,  nor  any  breach  or  non-perhirinance 
thereof  lieeii  waived  or  condoned,  and  tli.at  he  nill  upon  recpiest 
do,  perforin  or  execute  every  act  necessary  to  enforce  the  full 
perfornianc  of  the  covenants  and  other  matter-  contained 
in  the  -aid  aiiide-  ol  aiireenieiit,  and  for  the  ])urpii-i'  i,\'  enfurr- 
inj:'  all  ri};ht>  of  the  a>-i)inor  in  -aid  afireemeiit,  the  .-aitl  .aoiunor 
hereliy  nominates,  eon.-titutes  and  appoints  the  -aid  a--ii:nee 
hi-  true  and  lawful  ;iltornev,  ii'n'VocaMe,  to  n-e  the  nann^  of 
the  -aid  as^ifiiior  in  seeuriny;  the  enforcement  of  all  -iich  riL:ht>, 
,and  doth  lierehy  authorize  tlie  assiu;nee  t(p  conNcx-  tin  -aid 
land-  or  the  interest  of  the  assifjnor  therein  named  to  thi  inu'- 
eha-ei'  or  -urh  (jlher  per.-on.  including:  the  a--itinee,  a-  nia>' 
lieiiiim-  1  milled  to  a  conveyance  thereoi'. 

And  the  said  a.->i}rnor  doth  fin'ther,  tor  him-eif,  lii-  .xceu- 
toi'-.  administrators  and  ;i-.-iy:ns.  covenant,  |)romise  and  ajit'ee 
to  and  with  the  said  as>i)j;nee,  hi>  executors,  administrators 
aim  a— inn-,  that  in  the  ease  of  default  '.>y  the  ])urchaser  in 
pa.xnimt  n\  any  -lun  or  sums  of  money  which  >liall  liecome  due 
or  (iwinti  under  the  said  articles  of  ;iy,-reement ,  that  he  will 
hirthwiih  on  demand  well  and  truly  p;iy  or  cause  to  he  |)ai(l 
to  the  -aid  a— ifiiiee,  his  executors,  a<linini-trators  or  a-sii^ns 
;iny  -um  or  sums  so  in  default. 

.\nd  he  doth  further  covenant  and  ;ij;ree  that  the  };i\infr 
oi-  extendiiiR  of  time  for  the  p;iyment  of  any  sum  or  sums  of 
money  p.ayahle  undi'r  'he  -aid  .art ides  of  ajireeinent,  or  for  the 
l)erh)rm.ince  of  .any  ((Hidilinn  or  covenant  contained  therein, 
liy  the  >aid  assignee  to  the  said  jjiu'cha^er  or  any  other  person 
siiaii  not  he  a  waiver  or  n  lease  or  dischartic  m  any  way  to  the 
us-ijiuor  of  this  co\'enant. 


CONVI.YANCIN''.   1"1:M>  ^^' 

Ana  tlu.  su.l  lH.rlK,M.r  dn,h  hm.l;y  a.-k.mwl...lii.  iKivinil 

"ult^o  ami  admit  tin.   ,  1„.  amount  ow,n«  Iw  hun  u-nhr 


ilu-  -,1(1  •irtici<-  "f  a^nrnuiii  i-  a-  hcivinlK-rorc  .-rt  ..ul. 

"       ■      1      ^   .,.,1   pun-ha.T  -loth  turtluT  .-ovnant     pn.m.so 

,,,a;im.  toand    uithth..   >aia   a^^s^nr,.  tl.at   l,.  w.ll  ,m 

U  an.l  ...  pai.l  ...ul.r  th-  >ai.l  a.M.rlr^  „l   ..n.-mn.  -"ho 
h V     ,   .    ti,..'<  and  i..  tlH.  ,na.....T  thnvm  m-   i.n.l,.  a„.l  .1 

l:;\viilk....p,  ..!>-.- .    :,.„lp.,tnnnallr..v,.na.,.-,  ,H.,vw.,-and 

■,(.r.Titiriit-    ill    -ai.l    ii.^iv.in.  Hi    <(..i.a..icd. 
^      \vv      .h..  -in.ular  :m.l  -h.'  .na-rul....'  a.r  ..^..l  .  !u-on^h- 

,.u.       ,        ,cl.......v,   tlu.  sm,..   -I.all   I..T„n-tru.-i   a-   .n.an.n« 

;;;..  plural   ...•  .l,..   imunn,..   wlnr,.   .h-   ........x.    ...'   .!-    pa.t... 

lien  1. 1   -.1   mniir.'. 

In  witUf—  \vlui'..'l.  I't.'. 

Form  10    Lease  over  Three  Years,  Crop  Payment. 

,11/;    „i  .  intlM'Tinvin.  M,!  .  h.r.'i.iaft.T 

CM11..1  -.l.r  l.-M,r.-  iM-i.m  n  ^ti-.rn.l  a-  oun.T,  sul.jrr.  l,<nv..v.r, 
U  u-h  .  .  H  -a..-  a.,d  n,r,nnl..-a.....s  as  a.v  ..o,.h.;d  l.y  .n.  .....- 
iLlum  und.-^n,,,  n  nM.ulur..!  l.jT.on  u,  ,1..  ,n....  or  ,.u. 

,;fl;,nd  knoNvn  ami  d.  miiImmI  a-  .oUow- : 
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ilu-  -ud  1.-.-."  as  .man.   l.>r  :.h'  >pa.v  ot  y^rs  fron.  .lu' 

'."    ,        .,  >    i;,„J  ul,„.l,    -hnll    !.r   ^.'own    npo»   the   drnUM,! 
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Sid  ini;  -ltua„:-an.l  ,nana,e  .n  a  prope.-  and  hu^LamiUke 
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niniiiHT  nil  such  parts  of  tlic  land  a<  an-  now  and  shall  hcroaftcr 
be  lirokcn  uj),  or  converted  into  tilla<ic  and  shall  not  impoverish 
or  waste  the  sann(>. 

'A.  That  he  will  at  his  own  expense  and  in  n  proper  and  hus- 
handiike  manner  durinj;  the  soa>on  of  H)  .  seed,  harvest  and 
thresh  acres  of  the  cultivated  portion  of  the  said   land 

with  and  acres    of    the    cultivated   portion    of    the 

said  land  witii  ,   and  \\ill  duriny;  the  said   year  summer 

fallow  acres  of  the  s:iid   laud,  and  aUo  during  the  :  aid 

year  in  a  prop(  r  and  hushandliUe  maimer,  and  in  its  duo  and 
proper  season,  break,  back.vet  and  otherwise  i)roperly  rultiv.ate 
at  least  acres  of  the  said  land. 

4.  That  he  will  duriiiu:  the  year  19  ,  and  each  succecdinfi 
year  ttarialter  (lurin<:  the  continuance  of  this  lease  either 
I)ut  into  crop  or  summer  fallow  either  the  whole  or  so  much  of  the 
denii-ed  jin  mi<es  as  has  been  or  shall  hereafter  be  broutdit 
under  cultivation  as  the  lesso'-  may  direct,  but  so  that  in  any 
"ase  ( ach  part  of  the  said  land  .hall  be  summer  l"allowed  once 
in  three  years,  and  will  diuinp  the  year  lit  ,  and  in  each 
succeediiifi  year  thereafter  durinji  the  term  hereby  fir.inted  in  a 
propi  r  .aiiii  husbandlike  manner  an<l  in  its  du,.  ;,nd  i)ro|)er  sea-on 
break,  backset  and  othcrwix' properly  (ailti\  at  eat  l"ast  acres 
of  the  unbroken  arable  land  on  the  demi-ed  t)remises  until  all 
the  .said  arable  land  sliall  liave  been  brouiiht  und<r  cultivation. 

5.  That  he  will  <  :ieh  year  during  the  continuance  of  this 
lease  seed,  harvest  and  tluesh  at  hi-  own  co^t  and  expense  all 
the  prain  fiiown  oti  the  said  land,  the  le>-or's  >hari'  to  be  delivrred 


to  !iini  on   the  dav  of  the  thre~l 


im<j 


,      wlucU   IS  to  take  place 
not  later  than  the  day  of  in  each  year,  and  i>   to 

be  hauled  at  1  he  (xpenseof  the  lessee  tosiicli  elevator  in  the 
of  as  .he  les>or  may  direct  and  there  stored  in  the  name 

of  the  lessor  for  his  u>''  absolutely. 

G.  That  he  will  properly  bluestone  the  seed  <irain  for  the 
demised  premises  in  each  year  of  the  said  term. 

7.  That  he  will  furni.-h  .at  his  own  cost  and  expense  all 
the  labor,  horses  and  ma(  hinery  necessary  for  the  proper 
scedinfr,  harvestinf?  and  m;irketinf>;  of  the  crop  to  be  ^rown  as 
afore.said. 

8.  That  he  will  furnish  and  deliver  to  t  he  lessor  immedi.ately 
after  the  t:rain  or  .any  p.art  thereof  is  thre'dieei  a  ceTtiticate 
le)  be  e'xe'cute-el  by  the  owner  or  manager  of  the'  threshing 
machine  which  thre'she^s  sucii  urain  showing  in  eletail  th-^  elate 
wlu'n  such  prain  was  thre'slu'd  anei  the  nimibe>r  of  i)ushe'I.s 
of  the  elifl'erent  kinels  of  urain  tlire'sheei  and  th.at  the  ehnrsjes 
for  thre'sliinfj  such  >;rain  have  been  paiel  in  full  anel  that  not 
later  than  the'  day  of  in  each  vear  he'  will  furnish 
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to  tho  los-or  his  statutory  ilcfliiratiou  \'('rifyiii5r  the  rtTtifirate 
or  ciTtificatLs  as  afon-aiii  ami  the  tlin'sliin}z;  of  all  the  grain 
grown  on  tiie  ?ai(I  land  in  thr  lairrcnt  year. 

1)  That  ho  will  not  at  any  time  (hiring  the  said  term 
use,  exercise  or  carry  on,  in  or  upon  tiie  said  ])reini-i's  or  any 
part  thereof,  any  noxious,  noi-oiii(>  or  olTm-iM'  arts,  trade, 
husines-:,  oceup.ation  or  eailinp;,  and  no  act.  matter  or  tiling 
whatsoever  shall  at  any  time  during  tlie  >aid  term  he  done  in 
or  upon  tlie  said  premi-es  or  any  part  thereof  wliich  shall  or  may 
he  grown  to  aniioyatice,  nuisaiice,  'jcrlesance  damage  or  any 
di-<tui-hance  of  tlie  owners  of  the  said  land  or  the  owners  or 
occupiers  of  the  adjoining  land  and  proi)erty. 

1(1.  The  i)urclia-er  agrees  to  carefully  watch  for  and  at  his 
own  expense  to  kill  and  destroy  all  noxious  weeds  which  may 
grow  ujion  the  said  premises  during  the. term  herel)y  granted, 
and  especially  to  inill  and  hum  all  nuistard  plant-;  wherever 
and  whenever  tliey  may  he  di-co\'ered,  .and  to  kill  ami  dotroy 
all  Kus>ian  thisth's  hefore  they  have  gotie  to  seed,  or  if  hy  over- 
sight .",nv  such  thi-tles  have  gone  to  seed  whether  such  seed  i'< 
ripe  or  not  to  remove  all  such  plants  from  tluir  places 
of  growth  and  hum  them  without  scattering  the  >eed. 

11.  That  he  will  not  during  t!ie  -^aid  term  transfer,  assign 
or  suhlet  the  land  and  premises  herehy  lea.-ed  or  any  part 
thereof,  or  otherwise  hy  any  act  or  deed  procairc  the  said 
land  and  premises  or  any  part  thereof  to  he  transferred  or 
sutilet  without  the  consent  in  writing  of  the  lessor  lir.st  had 
and  ohtained. 

12.  That  he  will  pay  all  r.ites  and  taxe-  and  charges  which 
may  he  payahle  in  respect  of  the  dcmisedland  during  the  continu- 
ance of  this  lease. 

13.  .\nil  it  is  further  agreed  that  if  the  term  herehy  granted 
shall  he  at  any  time  si'iiod  or  taken  into  exetaitiou  or  in  attach- 
ment hy  any  cre(|itor  of  the  said  lessee,  or  if  the  said  lessee 
shall  make  any  assigiunent  for  the  l)enetit  of  his  creditors  or 
heeome  hankrupt  or  in>olvent  or  shall  take  the  henefit  of  any 
act  that  may  he  in  force  for  hankrupt  or  insolvent  dehtors,  or 
in  case  execution  shall  issue  against  the  gooils  of  the  lessee 
from  any  court  having  jurisdiction   in  the  Province  of 

the  then  curn-nt  rent  shall  immediately  heeome  due  and  payahle, 
and  the  -aid  term  shall  mimediateiy  heeome  lorfeit'  d  and  void. 

14.  And  that  the  terms  lessor  and  les.see  shall  include 
the  executors,  administratois  and  assigns  of  each  of  thtni,  and 
th.at  the  singular  numher  in  these  presents  if  the  context  or  the 
parties  so  re'iuire  shall  he  eonstruetl  to  mean  the  plural  or  tlie 
masculine  the  feminine. 


^..,^__^ 
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I.".  And  the  Ic-sor  dui.-  hcifliy  r')V(ii,iiit  with  llic  lo-cc  that 
upon  i):iyni(  lit  of  the  rent  and  jk  rtoiinaiicc  of  tlic  covcnatit-H 
htTi'in  containi'd  on  the  ])art  of  the  -aid  l(<>c('  he  shall  and  may 
pcaccaMy  an<l  (niii'tly  rnjoy  th<'  >aid  lands  during  the  said 
term  without  any  molestation,  liindianic  or  distnrhancc  from 
or  li>-  the  fiid  lessor  or  anvonc  claiminjr  under  iiim. 

If).  And  the  les>or  fnrtiier  ])roniises  and  ay;rees  to  ami  with 
tiie  lessee  to  pay  to  tlie  said  lessee  the  -mn  of  S  dollars 

per  acre  for  every  acre  of  tiie  said  land  lirnUen  !iy  tlie  lessee  as 
liininliefore  provided; 

17.  Provided  always  and  it  is  hereiiy  expre.-sly  afireid 
that,  if  the  rent  herehy  reserved,  or  any  i)art  thereof  shall  1)C 
unpaid  for  fifteen  days  after  an.v  of  the  ilays  on  wliieh  the 
same  outjht  lo  have  i)een  paid,  althounh  no  formal  ileinand  shall 
have  lieeii  made  thereof,  or  ill  ease  of  the  iireaeii  or  noii-jjer- 
formanee  of  an\- 1 if  the  eoveiianlsor  afireemeiits  herein  contained 
on  the  i)art  of  the  lessee,  liis  executor.-,  administr.-itors  or 
assigns,  then  and  in  either  of  such  cases  it  shall  he  lawful 
for  the  lessor  at  any  time  thereafter  into  and  ui)on  the  said 
demi-ed  i)remi>es  (,r  ;iiiy  ])art  thereof  in  the  name  of  the 
whole  lo  re-eiiier  and  llie  >am<'  to  have  afiain.  repossess  and 
enjoy  as  of  liis  or  their  former  estate,  anvthiiiii  iii-reinafter 
contained  to  the  contniry  not witlistandiiiii. 

Is.   .\nd  I,  tin'  said  ilo  hereliy  accei)t  this  le.ise  of  the 

aiiove  {le.-cril'ed  land  to  lie  heki  hy  me  as  tenant  suh.ject  to  the 
coiiilitions,  restrictions  and  covenants  ahove  set  forth. 

In  witness  whereof  the  parties  hereto  have  hereunto  set 
their  hands  anil  seals  this  day  of  ..V.    D.  !'• 

Jsijiiied  hy  the  above  named     "I 
:is  lessor  and  as 

lessee    ill    the    piexlae    i./       I 


Form  11     Lease  over  Three  Years.     Cash  Payment. 

1.   I,  .1./).,  of  .111  tiie   I'lovince  of  ,  Ian  inafler 

called  "ihe  les-or."  lieiiiiirefiistered  as  owner  sill  iject.  howevtr,  to 
such  niort^afics  and  iiiiunil  nances  as  are  not  ifiedliy  memorandum 
iiiidiTw  ritteii  or  indorsed  iiereon  of  that  piere  or  p.ircel  of 
land  know  n  and  described  as  follows: 

In  consideration  of  the  rents,  covenants,  conditions  and 
ai;recments  hereinafter  reserved  and  contained  on  the  fiart  of 
the  lessee  to  be  [laid,  ob.-erved  and  iierformed  have  di  niised 
and  leased  and  by  tiiese  pnsriiis  do  dt-mi-t-  in)d  lease  unto 
CD.,  the  lessee  all  the  said  lands,  toijether  with  all  erections 
;ind    buildiinrs.    dwelliii'rs.    iiani-.    stable-    .-itid    other    houses 
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ihonnipon  oroctod,  standinp  and  luiiij;  or  licrcaftcr  during  the 
said  term  to  lie  erected,  standiiiji;  or  l)ciiiK;  and  toy;rlli(T  also 
witli  all  ways,  patlis,  i)a>s:ii;cs.  watercourses  pri\ '.le^jcs  ;i,i,i 
advMiitajies  whatsoever  to  the  said  premises  ijeioiijrinK  or  in 
any  way  appertaitiinp;  to  he  iield  hy  the  .-said  lessee  as  tenant 
for    tiio    space    of  ye;irs    from  the  day  of 

A.  1).  10  ,  and  from  tl'ienceforth  next  ensuinK  fully  to  be 
comi)leted,  yieldinji  and  payiiiK  therefor,  yearly  anil  every 
year  during  the  said  term  hereby  pranted.  unto  the  lessor 
the  dear  yearly  rent  or  >mn  of  -S  '  dollars  of  lawful  nionev 
of  Canada  on  the  day  of  the  month  of  >ubject  to 

the  covenants  and  j)owers  implied  and  the  special  covenants 
hereinafter  mentioned. 

2.  The  said  lessee  covenants  with  the  said  le-sor  that  he  will 
during  the  said  term  pay  unto  the  said  lessor  the  rent  hereby 
reserved  in  the  manner  herein  mentioned  without  any  deductioii 
what.-oev(  r. 

3.  In-erl  covenant  a>  to  cultivation.    I'aragrapii  1',  I'orm  lU 

4.  And  that  he  will  properly  lilu(>tone  the  seed  grain  for 
the  demised  premi>es  in  each  year  of  the  said  term. 

5.  See  I'aragraph  9,  Form  10. 

6.  See  Paragrajih  10.  Form  10. 

7.  See  Paragraph  11.  I'orm  10. 

8.  See  Paragraph  12.  I'onn  10. 

9.  The  lessee  further  covenants  and  agrees  with  the  lessor 
that  he  will  during  the  year  l'.»  ,  and  each  succeeding  year 
thereafter  during  the  continuance  of  the  term  hereby  granted 
in  a  liusl)andlike  and  i)roj)er  niamier  and  in  its  due  and  projier 
season  break,  back.set  and  otherwise  projxrly  cultivate  at  least 

acres  of  the  unbroken  aral>le  land  on  the  d(>mi.sed 
premi.ses  until  all  the  said  arai>le  land  shall  have  been  brought 
under  cultivation  or  until  the<x])iration  of  this  lea.se. 

10.  And  the  lessor  hereljy  agrees  to  pay  to  the  .said  lessee  the 
sum  of  8  dollars  per  acre  for  every  acre  of  the  .said  lanil 
broken  as  aforesaid,  the  same  to  become  due  and  p.ayable  on  the 
d.iys  and  dates  hereinbefore  fixed  for  the  jiayment  of  the  rent. 

1 1.  And  the  lessee  covenants  and  agrees  that  he  will  summer 
fallow  in  a  proper  and  husbandlike  m.iiUK  r  and  in  the  i)ro]K'r 
sea.son  the  cultivated  portion  of  the  said  l.ind  so  that  in  any  case 
each  part  thereof  will  be  summer  fallowed  once  in  three  years. 

12.  See  I'aragraph  1.:    Form  10. 

13.  See  Paragraj)!)  14.  Form  10. 

14.  See  Paragraph  1."),  Form  10. 

15.  See  Paragraph  Ki,  lorm  10. 
IG.  See  Paragrai)h  17,  Form  10. 
17.  See  Paragraph  18.  Fonu  in 
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Form  12— Lease  of  Fam.     Cash  or  Share  of  Crop  not  over 
Three  Years. 

McmoraiKhiiii  ol  Afirct  im  nt  niadf  iii  <liiplicatc  this 

davof  ,A.  I).  I'J    .  ,     „      .  ,  ,       • 

"    15cl\v(H^n  .'1.  /'.,  of  ,  111  tlu-  rrovmcc  ol  ,  Ihti-iii- 

nft»Tcall<<l"thrl(s>.)i,"()lth.-fir>t  part  and  C.  Z;.,  of  ,inthr 
Prnvinco  nf  ,  hrrcinafUTcallr.l  "the  lessee,    of  the  second 

pait.  . 

Witne-i  ili:  that  in  consideration  ol  the  rents  covenants 
and  aure.  inmls  hereinaft.T  reserved  and  containcil  on  tlie  part 
of  the  sail!  k-ssee.  to  l>e  paid,  kept,  observed  and  performed  he 
the  said  lesso.  hatii  d(  nn-((l  and  leax  d  ami  l>y  tln-e  pre-ent- 
doth  demise  and  lease  unto  the  said  lessee  all  that  eertam 
parcel  or  tract  of  l:tnd,  situate,  lyinK  and  iM-msi  m  tiie  Province  ol 
and   ii(iim   composed   of  tojrether   wUli   all    ways, 

paths.  i)assages,  vatercourses,  jjrivilepes  and  advantages  what- 
so<'vertothe  said  pn  nii^'s  hdonging  or  in  any  way  appertamnig. 
toi'ether,  aUo,  with  all  Imildiiigs  now  or  hen  after  to  he  erected 
on  the  said  land  diirinu  the  (ontiiniance  of  th<'  term   henhy 

granted.  .  ,    ,     ■       .. 

'I'o  have  and  to  hold  the  .-aid  iireniiMS  tor  and  duniii;  tli. 
tcmi   III  to  be  computed   from    the  day   ot 

A.  1).  I'.i  .  and  from  thenceforth  en>uing  fully  to  he  (ompletid 
and  ended.  Yielding  an<l  p.;iying.  ( Tor  cadi  h'ase  jirocecd  as  m 
I'oim  1 1  and  for  lease  share  of  crop  as  in  I'orm  10.) 

In  witiie.-s  where  of  the  said  parties  have  set  their  hands  aiul 
seals  the  day  .and  year  fir.>;t  al  eve  written. 
Figned.  se;  led  and  (h'livi  red    i 
in  tlio  presence  of 


Form  13— Lease  of  House. 

Tliis  Indenture,  made  the  day  of  ,A.  D.l'.'       . 

hctweiu  A.    /.'..  (.1  ,    in  the   Province  ol  ,Ji(Tein- 

after  called  "the  le-se,r,"  e,f  the  lirst  part,  anel  T.  D.,  ot  , 

in  the  ProviiH  e'  e,f  ,  hereinafteT  called  "the  lessee,    ol  the 

second  nart. 

Witnes.se'ththat  m  coiisRieralion  of  tiie  re  nis,  e'ovenani^anu 
agreements  hereinafter  reserved  and  contained  on  the  jiart  ot  tla 
^-aiel  h'sse'e',  his  e'xe'cutors,  administrators  and  assigns,  to  he 
paid,  observed  anel  perfurmed,  he  the  said  lessor  hathde'mised  and 
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eased  and  hy  thi-r  i)r.'^riiN  .iotli  (Icini-c  and  l.^asc  unto  tlio  said 
It'ssci",  lli^,  oxcc'.itors,  administrators  and  assigns,  all  that  certain 
pi.Tc  (,r  parcel  of  landsitnatoand  ix'iiip;  in  tlic  Provini'o  of 
111    the    Dominion  of  Canada   and   l.cinj,'  composed  of 

toK.tJKT  with  all  thr  li-lits  l)rivil.'^(- and  appurtenances  wiiat- 
soever  tn  tlic  said  i)rcmist>s  belon;;in}<  or  aiipertaininj;. 

To  have  and  to  hold  the  said  demised  premises  with  the 
appurtenances,  unto  t  lie  said  lessee,  liis  .'xecutors,  administrators 
or  as>iKns,  for  and  durini,'  tln^  trim  n  lo  l„.  coiiipiitcd 

Irom  tile  day  of  ,  A   1).  l;l     ,  and  fn,m  thenrefortj, 

next  ensuuif,' fully  to  he  completed  and  ended, yieldinnaiid  pa  vin^r 
therefor  and  every  during  saitl  term  herehv  granted 

unto    the    said    lessor,    his    heirs,    executors,    administrators 
or  assigns,  the  sum  of  dollars  in  lawful  money  of  (  aiiada 

to  be  payal.li    .m  the  following  days  and  times,  tiiat  i-.  to  say: 
""  *'."'  day  of  in  each  during  the  said  term, 

the  first  of  sucli  pa\ineuts  to  become  due  and  l)e  made  on  the 
day  of  next. 

And  the  said  le^-i  !•  eovenaiil-  with  the  -aid  le— (ir  to  pay 
ri'nt  as  hcreinbt>  ore  provided,  ;ni(|  tliat  the  ,-iid  lo-or  may 
enter  and  view  the  state  of  reji.iir  of  the  >aiil  premi-es,  and  that 
the  said  lessee  will  not  assign  or  sublet  the  term  lierebv  demiMd 
without  le.ave.in  writing  and  will  not  carry  on  any  business  that 
shall  lie  deemed  a  nuisance  on  >aid  j)ren'ii>cs.  and  that  he  will 
during  the  said  term  keep  and  :ii  its  exj/irat ion  leave  the  premises 
in  good  repair  (,reasonai)le  wear  and  tear  and  .accidents  by  firo 
or  tempest  excejjted). 

And  abo  lliat  if  the  term  hereby  granted  shall  at  any  time  be 
.seiz(d()r  tak'ii  in  execution  or  in  .attachment  by  any  creditor  of 
tlic  >aid  lessee,  or  if  the  >aid  les-ee  shall  make"  any  assignment 
for  the  benefit  of  creditors,  the  said  term  >hair  ininiediately 
become  forfeited  and  void,  and  the  full  amount  of  the  current 
rent  iiall  be  at  ouce  due  aul  payable.  And  aI<o  that  if 
the  .said  preniLscs  are  destroyed  "or  so  much  injiu-ed  as 

to  become  unfit  lor  occupation  by  fire  or  other  casualty 
not  caused  iiy  wilful  default  or  neuiect  of  the  said  h-s-ee,  his 
<'xecutois,  .administrators  or  as>ign-,  the  s;iid  term  hereby 
denii>cd  shall  cctise,  .and  the  (MU'ivni  :-,.nt  shall  be  duly 

apportioned  tind  the  due  proiiorliuiial.'  part  tliert'of  shall  be  at 
once  due  and  payable: 

Provided  always  that  if  the  said  rent  hereby  reserved  cr  ■•iiv 
part  thereof  be  in  default,  or  if  a  breach  or  default  shall  be  made 
in  any  of  the  coyenants  herein  contained  by  the  .siid  lessee,  his 
executors,  ;iilmi!ii>-tr;itors  or  a.ssigns,  then"  and  in  every  iich 
case  it  shall  be  kiwful  for  the  .said  lessor,  his  heirs,  executors, 
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adniini^tratois  or  :i>siniis  into  ami  upon  the  >ai<l  pniiiix^  nr 
any  part  thcn-of  in  tin-  name  of  tin-  wlioli-  to  rc-tntiT  ami  tin- 
^ainctohavc  apiin,  n  pos.sossaml  cnjtiy  as  if  tlicsc  prtscnt-;  liail 
nt'Vir  Ih'cii  cxi'futrd. 

Ami  tlic  i<'>.-(ir  covciiaMfs  willi  tlif  said  lcs?-i'f,  liis  luir-. 
ixcciitors,  adniiiii-tratois  or  a>.-i>:iis  paying:  the  nnt  liiiiiii- 
iH'fore  tCMTVid  ami  k<'tpiiin  all  the  covi-nant--  lnn'iii  conlaimil 
shall  and  may  from  time  to  liint-  and  at  all  times  during  tlic  siid 
term  pcaical>ly  and  (|uictly  i-njoy  tlic  said  pnnii-i'^  hcrcl.y 
demised  witliont  molestation  or  liindranei'. 

In  wilm -s  whcrenf,  etc. 


Form  14    Lease  of  Apartments  or  Office  Suite. 


m 


plieate    this 


1)1 


day 
herein 


This  Indentuif    niadi 
]'.'     . 
Bftween.l.  /.'..     of  .  in  I  he  Provinee  of 

after  called  "the  lessor.  "  of  tlu' iir-t  i)art,  and  T. />..  of^ 
in  tlie  I'rovince  of  ,  lu'reinaftercalhd '■the  lessee,"  of  the 

.second  part. 

Whereas  the  said  les-or  is  the  registered  owner  of  the  lands 
and  premi-es  hereinafter  descrihed  and  hath  a^ncd  to  lea.se 
the  .-ame  to  the  .said  lcss(('  upon  the  terms  and  condition- 
hcreiniifter  set  out. 

Now  then  fore  this  indenture  \vitne->eth  that  in  con>idi  ra- 
tion of  the  rents,  covenants  and  ajjn  cnients  hereinafter  rexrved 
and  contained  on  the  i>art  of  the  Ics.sce.  hi.s  executors,  atiminis- 
trators,  (successors)  and  assij^ns,  to  hv  paid,  ohserved  and 
l)erform(d,  the  -aid  Us>or  hath  demised  and  leased  and  liy  these 
jiresents  tioth  (hniise  and  lease  unto  tlu'  hssee  for  u-e  and 
occupation    as  .    and    for    no   other    pin]>o>es,    all    those 

certain   primi>es   known   .'.s  in    tlie   liuildintr   known    ,i- 

situate  u]. on  lot-         .  in  the  Province  of         ,  in  tlie 

of 

To  have  and  to  hold  the  said  demised  iiremi.ses  for  and 
durinj!;  the  term  of  years,  and  thereafter  as  a  monthly 

tenant    lo  he  i  omputed  from  the  day  of  .  aial  from 

thenceforth  next  (  n-uinfi'  and  fully  to  l»e  comiilete  •  nd  ended. 

\  i(  idinj:  and  iiayiufi;  tlu  .cfor  durinfr  the  .said  term  lienhy 
fii.mtid  unto  the  said  les.-o.-  the  sum  of  per  annum,  to  he 

s  follows,  that  is  to  say.  the  sum  of  in  advance  <n  the 

d.iy  of  each  and  every  month 

.\ml  the  said  le.s.see  covenants  v.illi  the  said  h'.s.^or  th.il  lie 
will  duriufj:  the  -,iid  t  ■riu  jiay  unto  the  said  le.-or  the  rent 
IhicIa-  n -erved  in  the  manner  herein  mentioned  without  any 
lii  duct  ion  what-oc\'er. 


l)al(i 
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Anil  ;iU<)  will  dmiiiti  tlic  >:ii(l  term,  will  ;mil  >iiHicii'ntly 
repair,  m.'iiiilniii  jind  Ut  r|)  tin-  saiil  liiini-rd  pnini-cs  in  <ioo(l  and 
sultstantiai  repair  ami  all  lixturcs  and  tliinf!;-'  thtrcto  l)clonninfc. 
or  wliich  at  any  lituf  during  the  >ai(l  ttrm  j^'uill  Iw  onrti'd 
or  made  tlnTfin  l>y  the  li-s-or  when,  where,  and  -y  ofh-n  as  need 
shall  l)e,  ri'.'i-on.alile  wear  tear  and  ilainaRC'  In  fire,  liphtning 
and  tempest  only  exeepled. 

And  aKo  he  will  not  during  the  said  term  transfer,  as^ij^ii 
or  siililet  the  said  premise.-,  hereby  h.ased  or  any  j»art  thereof, 
or  otherwise  hy  any  act  or  ileed  procure  t!ie  said  premises, 
or  ;iny  p.'irt  thereof,  to  l>e  transferred,  assigned  or  sul'lct, 
without  he  consent  in  writing  of  the  lessor  first  had  and 
ol)taine<t. 

And  also  he  will  not  at  any  I'nie  durinj;  the  said  lerm  use. 
exercise,  or  carry  on,  in  or  upon  the  said  premisi>.s  or  any  part 
then  of,  any  noxious,  noisou)'. ,  or  olTensive  arts,  trade,  l)Usine.s.s, 
occupation,  or  callinjx.  and  no  act,  matter  or  tiling  whatsoever, 
shall  at  any  time  durinj;  the  said  term  !»•  done  in  or  upon  the 
said  ])riniiscs  or  .any  part  thereof  which  shall  or  may  he,  or 
prow  to  aimoy.ance,  nuisance,  urievaiice,  d.amaf^e  or  any  disturh- 
anc(  of  the  occupiers  or  owners  of  the  said  or  tlie  adjoin- 

in.u  land  and  i)roperty 

.\nd  also  will  at  the  expiration,  or  oilier  sooner  termination 
of  the  said  term,  peaceably  surrender  and  yield  up  to  the  lessor 
the  s;iid  i)remises  hinli\'  lea-ed  with  all  lixlun-'  erected  or  made 
l>y  the  les-or  therein  in  lioodandsubslantial  repairand  c  ondition, 
rea-onaiile  wear  te.-ir  .and  d.-unafje  by  tin',  lijilil  niiiji  and  ti  mpest 
only  excepted 

And  it  is  hereby  agreed,  that  it  shall  be  l:iwful  for  the  said 
lessor,  or  his  accents,  at  all  reasonable  lim---  durinj;  the  .said 
term,  to  enter  upon  the  said  leased  premises  ;!t;d  view  the  state 
of  repair  thereof  and  he  may  serve  upon  the  said  le-.<ee.  or  leave 
at  his  last  or  usual  place  of  abode,  or  upon  the  said  leased 
premises,  a  notice  in  writing  of  any  defect  reiiuiritiii  him  within 
a  reasonable  time,  to  be  therein  mentioned,  to  repair  the  same 
in  so  far  as  the  tenant  is  bound  to  do  so.  The  said  lessee  will 
forthwith,  upon  recei()t  of  such  notice,  well  and  sudiciently 
repair  and  make  lioocl  accordiuRly,  reasonable  wear,  tear  and 
damafic  by  fire,  lijihtninji  and  teinpesl  excepted: 

Provided  always  and  it  is  hereby  expressly  agreed  that  if 
and  whenever  the  n  ul  hereby  reserved,  or  any  i)art  thereof,  shall 
lie  unpaid  for  fifteen  days  after  any  of  the  days  on  which  the 
same  oujiii,  lo  ii,i\e  been  paid,  although  no  formal  demand  shall 
have  been  ukmIi'  then-fore  c-  '-  case  of  the  breach  or  non- 
performaurc  of  any  of  the  co\  iiit^  or  .ijirecments  hen  in  con- 
tained on  the  part  of  tli    li's.ve.  or  in  case  the  said  premises  or 
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■mv  p-i;  tlu'ivof  !Hr,)inc  ;uul  n  iniiin  v:ic:inl  :.iiil  unoccupird  for 
a  period  ul  lilt. ■nuiiiv.-.o;-  \>r  uxm!  Iiy  :iny  oI  l.tr  p.T.on  -r  pcr-ons 
for  anv  other  piirpo-c  iIkhi  :i^  alovc  provided,  witliout  the 
writt.n  <()ii>eiit  oi  the  h's^or,  then  and  in  either  of  sueti  eases 
it  shall  lie  lawful  for  the  les^or  at  any  time  thdvatler  uiio  and 
upon  the  said  ddiiis.-d  i)remi:-<  s,  or  any  part  theieot,  m  the 
name  of  the  \vliole  to  re-.nter  an.l  the  same  to  tiavc  a-ain, 
reposst-s.s  and  enjoy  as  of  his  loirr  r  eMate,  anything  heivni 
^•ontained  to  the  (onlrary  notwitli-tanJii')^ 

And  t!ie  leSM-e  fiirtlar  eoxetiaiits  that  if  tlie  term  hereliy 
.'ranted  shall  be  at  anv  time  s.i/.((l  or  taken  in  e.xeeution  or  in 
"ttaehnvnt  hv  :inv  of  the  ereditors  of  the  lessee,  or  il  the  lessee, 
-hit!  make  ana- ■ifinment  for  the  lieiielit  of  ereditors.  or  heeommp; 
hnnknipt  or  in-olvdit,  shall  take  the  heiietit  of  any  aet  that  may 
!„>  in  Unvr  f,n-  bankrupt  or  insolvent  debtors,  the  'hen  eurrent 
rent  t0"-dher  with  tlu  rmi  for  three  months  thereafter,  sha 
immediat.'lv  be.'ome  <lu.'  and  pay;d.!r,  .-ulI  the  said  termshal 
at  the  option  of  tiie  l.-M.r  nnm..liatciy       ■■oine  forfril<'d  and 

'^oid.  ,     ,  ,     ,  ,  ■       il 

And  the  lessor  cov.  ii;:nt-  with  the  lessee,  that  lie  pavm-i  the 
rent  hereby  n-erve.l  and  i.ri'tnrniiny;  the  eovenants  her  .'.before 
on  his  p,-,vt'eon;:.iia  d,  >hall  and  may  peaceably  jjossess  and  <-n.|oy 
the  said  hased  pirnii-es  for  tli<'  t.  rm  hereby  .granted  without 
any  intdruption  or  di-turiiaiiec^  from  the  les-or,  or  any  otlua 
pcr=on  lawfully  elainir.-s!:  undt  r  him. 

The  lessor  covenants  with  the  lessee,  that  the  le--or  will 
during  the  term  i'elwe.n  the  fir-1  d.ay  of  October  and  tlie  lirsl 
day  of  May  pro\ide  -uitable  means  lor  iieatinp:  and  lurnir-h 
heat  for  the  said  preini-<es  up  to  a  reasonable  temperature  for  the 
reaM.nable  ii>e  thenof  ..y  the  said  lessee  .  xcept  .hirmtr  l!ie 
makiimof  rei)air<:  i>ut  should  the  lessor  make  default  in -o  doiu;^ 
iu'  sltaU  iKit  1"  liable  for  indirect  or  con-.  (lUdilial  .laina.L'ie  .ir 
dama.ui  r  tor  p.  r.  mia!  .lis.omforl  or  illnos. 

An.l  th.-  lesMC  lor  iiim-.  !l.  hi-  (agents,  eU'rks)  servants  and 
all  otlar  p.a-ons  .-.  ekinv;  .ommuni.'ation  with  him,  shall  be 
di<ith'd  ill  I'ommon  with  th.>  other  t.'naiii-  to  th.'  Ir.  .disc  of  the 
.stairway  |i:ts-a^e  from  th.-  >tr.et  to  tlu'  .-aid  premises  at  all 
rea.-onable  times. 

An.l  the  l«>sseo  for  himself,  his  ^apiids,  clerks)  servants, 
;in.l  oth.r  p.  r-ons  as  afon-ai.l.  shall  be  entitled  in  ctmmor.  with 
(he  other  t. •mints  of  th.'  buil.liiifr.  to  n-.'  the  water  clo.sets  and 
,tori.>s  in  th.'  sai.l  buihlini^-,  an.l  th.-  les>or  will  at  all  t:  les 
ill  (iood  workimr  o'-.ier  and  supplied 

\k    main    .      ::■.:■   ;:t    rlK'h    time--    ^<   ihc 

.'en.  ral  .-upplv  ..I  v.airr  iiiav  bi-  tuna  d  ..Il  fiom  the  public  mams; 
ami  il.  (.■!-.■  th.'  lui..-  atfenlintr  the  :-aid  Mipl'i.v  I'e  injured  or 
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lioromn  fil!o(I  up  or  otlicrwisf  iiirapal)!"  of  at'forciinu;  the  <:tmi', 
tlic  lessor  will  fortlnvitli  commi'iict'  repairin!:;  or  cleaning  and 
witliin  a  n'asonahlc  tim(>  iiavo  tiic  necessary  repairs  etTocted  or 
the  said  pipes  eh  aned  out,  so  as  to  enaMe  <urli  supjilv  to  be 
continue<l: 

Provided  that  if  <ueli  injury  or  fiMins;  up  shall  hapjK  n  hv 
reason  of  the  ncjilij:!  nee  of  the  l.-.-ee,  his  :a-!;enls.  (■|(Tl^.-^  or) 
servants,  the  le- -ee  >hall  pay  the  cxpensi,.  of  the  neee-.-arv 
repairs. 

If  the  le~-ce  -liall  require  any  additional  watiT  -uppiv  in  tiii^ 
prenii-es  lierehy  ddnixd,  he  .-hall  pay  for  the  .-anie  anv  addi- 
tional co-^t  eharjied  the  h'^sor  hy  reason  then  of:  or  ni  ease  of  a 
meter  iM'inj;  phuH,!  in  the  l.uiidinii;,  shall  pav  at  a  rale  to  he 
Jirrantied. 

The  le,-Me  rovenants  with  the  !esM)r  that  he  will  pav  all 
electric  li^ht  charpes  in  connection  with  the  pr.  ini-i'-  hrVehy 
lea.sed. 

And  the  le»or  aprees  to  place  a  directory  in  the  door  or 
pa-^-ap'  l>y  which  (ntry  is  made  from  the  puNic  street  to  the 
I)r(mi-es,  with  room  thi-non  for  the  nain(>  of  the  lessee  and  tlie 
numiier  of  his  lollices  or)  a[)artmeiit~  to  he  in-rrtcd  thenon  at 
tlie  expr'Hc  uf  the  lo-ee,  in  |)lain  letters,  -uhjci'i  to  the  approval 
of  the  ie>-or:  ami  t!ic  lessee  .-hall  have  ihe  ri^dit  lo  u-.'  said 
hoard  or  taMi  t  t'or  tlic  purpose  aforesai<l. 

'11. !•  rules  and  rc;;ul;nions  in  repird  to  the  :-aid  huildin;; 
anni  .\(  d  hereto,  shall  durini;  the  said  term  m  all  tilings  he 
observed  and  j)erh)Mned  by  the  said  lessee  and  hi<  i.ajient-, 
clerk-  or)  MT\ant< 

'ihe  .-aid  les-ee  shall  ^ive  to  the  le--or  pninipi  written 
notice  of  any  accident  or  other  defect  in  the  water  pipes, 
lieatinj;  apparatus,  plumbin.n  work,  electric  li^^ht  or  other  wires 
of  the  said  pre  nii-e-. 

'J'iie  le.-.-or.-hall  not  be  liable  for  any  d.ania ire  to  .any  pioj-icrt  v 
at  any  time  in  the  said  pn  nii-e-  or  buildiny;  from  .-team,  water 
works,  rain,  or  snow  wni'h  may  leak  into  or  i.— ue  or  How  from 
any  part  of  the  .-aid  buildinj;,  of  which  the  prcmi.-^es  lea-ed  art- 
part,  or  fiom  the  |iii)es  or  plunibiin;  works  of  the  -aiiir  or  other 
place  or  (juartci'. 

'i"he  losee  .-h,all  be  liable  for  any  d;imaf;e  done  by  r^  .imiu  of 
water  beinu  left  rutniiim  in  tlie  -.aid  jn-emise-. 

,\nd  it  i-  heivliy  fiirtli(  r  agreed  by  and  lietween  tlio  said 
le.-.-or  ;ind  ii--ee  that  in  ihe  event  of  such  partial  or  total 
destrur',  ion  by  tire  or  ot  her  ra-ualt y,  of  1  he  -.lid  ])remi-es.  or  of 
the  iTitrx'  >vis.-aii'e  or  -t.'iiru.iv  leidie"  !!:ere!.'i  ■!-.  -.lei!!  r:  ii'ier 
such  i)rinn-es  initenantable,  or  prevent  re;i>onai)le  ( onvenient 
accos  thereto,  the  rent   h' reiiy  re-er\-ed  -h.dl  .at  onee  cea-e  to 
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r.os 

,,.',...,.  or  stainvav  shall  hv  roiuult  c.r  n.~i...r,l  to  th..ir  lonn..r 
';„,liU.m  Inu  tl,."l.'ss.r  --hall  lorthw.tl.  pay  to  the  l.--..r  the 
;:op^'ti;:na,..  part  of  tl.o  th.n  ..unvn,  .vn,  a, . •.•;...«  to  t  ,;■  ,mo 
[,i-  Mirh  iK.rt  al  u!-  total  .1,-trurt.on,  an.l  n.  llir  caM.  ot  total 
•St  u'tim.  of  tl...  -aid  pnn.i..<  tlu-  hss...  <.r  tl..  I-.m,,-  n..y 
i,l,i,i  uur  tnonti,  aft.r  su-h  .l.^tn.H.on,  on  ji.vu.ti  notu- 
,,„,,,,,„,..  untmtitulla.otlHToftlu.in,  f.nnnatMhislra^r 

\,„1  the  Nii.l  l.'ss.r  .lotli  hcP'l.y  ar.M.pt   tl.K  Ira-.'  ot   t!M_ 
,i,o^:.   ,l.<.Til..-<l   IHv,nM.<  to  !..■   h.M   Lv    Wun  a~   tenant    an. 
.„|,-„,,,,  ,,,  ,i„.  coiiaition-.  iv^trirtion-  a.M  r,.v,  nant~  al-nvr  -ct 

'*"'  \V1m  .vv.r  lu  f.  ill  tlic  words  -ics-or"  an.l  -i.--..;- arc  u-cl  in 
,n.l  aft.T  th..  pata^taph  on  til.,  jirsl  ,.ifi..hm;ol    ...^nnn,«  ^  A^^^ 
tin— ii.llfs.cccov(Har1~v\itli  th.^  said  lessor    tiir  u>id     if-oi 
sliall  1.'  .ci-tn....!  an.l  iva.!  as  h.^in-  -'tlu"  h-r^or.  Iiw  cM;.-utur>. 
;ulmini>trators  (su.r.'s-ors)  an.l  a-iiin;.  .  an.l  tlu-  u,.nl    Icssr- 
is  h.inj.  "tlu.  1.-S..V.  his  ..x...M.tors.  a.lm.niMrators  ,s.  .•.•,>-o.^) 
nnd  a  sij^ns,"  ami  tl...  snp.lar  ^hall  )..■  r.a.l  a^  plural  and  the 
mas,a.li.u-as  f.minin.- or  a  I  ody  co:  ,,.).at..  ul>.  u.  v.r  ih-  .•ont..xt 
or  i!ir  parti. '>  hereto  ,-o  rciinre.  ,      .  , 

l,,uitn.>s  wlier.01   tl..-  ivirti.-  h.a-eto  hav.^  li.  ivunto  >..■! 

their  han.ls  and  >.al-. 
Signed,  sealed,  etc. 


iMi.i;-  AM)  ni-.i.n.ATioxs* 

i  Ih,.  -id.walk.  cntrv  pa»afr,.s.  an.l  stairway  shall  not  1m- 
olMr.'i.-t.'.l  l.v  anv  t.nant;.  or  u>e.l  l.y  tl,.  n.  for  any  oth.T  pur- 
po-c  than  for  inurc«  and  .•jir.'ss  from  an.l  t..  then-  r.'^p..'t.v 

''"'''ii'  Th..  iloors.  skvliuht.  and  uiiHl.rA-,  whi.h  .vll<;c!.'r  admit 
liuht  into  the  pas>afi..xvays.  or  into  any  pla.v  m  th.'  l.uu.hn.i:.  shall 
o  1.C  covcn.l  or  ol-tructe.l  hy  any  ol  the  tenant-  and  no 
■uvnin--  >-hall  he  put  u))  over  any  window  sv.thout  tlu-  saii.'ti.m 
if  thric..-or.  TUv  water  clo-ds  an.l  other  water  apparatus 
"hall  not  I.C  u>c.l  for  any  purpose  other  than  tho-c  lor  whfh  they 
;v."rc..onstruct.damln..<uccpinjrs.rul.hish  rass-  ashe^  or  other 
vulM'Uicc  -hall  lie  thrown  th.-r.-in;  any  damaite  rcMiltmjt  to 
,|„,„,  tnmi  mi-UM-  -hall  he  horn-'  l.y  th.'  tenant  who  or  who-e 
servant^,  ci.rk-  or  agents  shall  cause  it.  _  ,  „  ,  .  .,  , 
;;    \.,   -i-n.   advertisem.  ui    r,v   noti.-e   >liall   \'r   "i-«;n  .'«■''• 

,r      !   .,-    .„ ,    ..r  tl,,.  ..ut^iilr  ot  the  hull. llnL^ 

|i..,iiiii  ,i  i.i-   ;iili.\e!!  uU   all;,    j-.t- i....     -■ 

.^mh    .it  th.'s..    nil.s   MU.I    n^uhiUnns    as    nrnv    !..■   s.utahl..    ci.y    he 
unn.'N...!  t..  ami  iiia.lc  a  l-art  ..'■  the  Inrocninn  [.■asc. 


(■(  iWlA'  \\(i\(;  I'dUM- 


(iO!» 


unlcHs  of  --ucli  lolor,  >izc  mikI  style,  ami  in  -udi  plai'f-  upon  or  in 
saiil  liuild'mn  as  sliall  I'c  lirst  (l(--i>iiKil('<l  hy  the  Ics-or  mid 
indorsed  lienon,  .iml  the  lessee  on  ccasinf:  to  ho  tenant  of  the 
demised  ])reniises  will.  Ixfore  leaving  the  -ame,  cause  any  <i'j:n 
as  aforesaid  to  lu'  ii  uiom d  nr  ol)literate<l  at  hi-  own  expcii-e  and 
in  a  workmanlike  mann  v. 

4.  I  )ir(  etory  1  f)ards  and  interior -i'ln- (ir  i:la-s  doors  will  he 
painted  for  the  tenant-  liy  the  les-or.  the  co-ts  of  tin  paintinji  to 
lie  <li.ar,i;cd  to  the  tenant. 

."i.  .Ml  ;i'\nings  or  shades  over  and  outride  of  the  winilows 
de-iivd  l,y  tlic  tenants  shall  I'e  ereeted  at  their  own  exitense; 
tlicy  nni>t  I  e  of  such  shape,  material,  color  aini  make  as  may  ho 
l)rescril'ed  hy  the  les.-or  and  -hall  he  jiut  up  undi  r  t!ic  direction 
of  the  les>or  or  his  agen's. 

t.  .\|1  tenants  iiui>t  ohserve  strict  care  not  to  allow  their 
winduws  to  n  main  open  so  as  to  admit  rain  or  snow,  lor  aiiy 
injurv  cai!.-ed  to  the  property  of  other  tenants,  or  to  the  property 
of  the  lessor,  hy  such  canle— nr<s.  the  tenant  iicfileclinii  this 

mil    w  ill  l.(^  held  respoi'Ml'ie. 

7.  No  additional  lock-  shall  he  i)laced  upon  any  door  of  the 
huilding  without  tlu  written  co!\-en1  of  the  K'^-or.  which  shall 
he  indorsed  herton. 

N.  No  tenant  shall  do.  oi'  iicrniii  anythin:::  to  lie  dotie.  in 
the  said  pr(mises,  or  hrinp.  or  keep  anylhinp:  therein  whicji  will 
in  any  way  increase  the  ri-k  of  ilre  (jr  the  rate  of  tire  insurance 
on  the  huildiiif-Mtr  on  ]>roiu-rty  ki  pt  tlierein.  or  oh-triict  or  iiitor- 
tVi-e  with  the  rijilit-  of  other  tenants,  or  in  any  way  injure  or 
amioy  them,  orconllict  with  the  law-  relating  to  hre-.  or  with  tln^ 
refiufations  of  tin  lire  di  partnn  iit.  or  with  any  insuratic<'  p()licy 
ui'DU  the  huildinu;.  or  any  part  thereof,  orconllict  with  any  of  the 
rulr^  and  or.lin.ances  of  the  Hoard  ol  Ihallh,  or  with  any  -tatute 
or  niunii'ipal  liylaw. 

(».  N'othin.i;  shall  he  placed  on  the  oui-ide  of  window  -ills  or 
projections. 

ID.  'Hie  water  -hall  not  he  left  nuuiinii'  unle-s  in  actual  u-^e 
in  the  leased  pnmi-e.-:  spikes,  hooks  -crew.s  or  nails  .-hall  not 
he  put  into  tlie  wall- or  wood  ;orkof  the  iiuildinu;. 

11.  The  le.->or  shall  in  all  oases  retain  the  power  to  prescriho 
the  wcifiht  and  propi  r  position  of  sah-s.  and  all  damages  done 
to  the  huildinu:  hy  takiny:  in  and  putlinir  out  ;i  -aiV.  or  hy  a  .sato 
durinji  the  time  it  is  on  the  premi>es.  >hall  he  made  good  atid 
paid  f(U-  hy  th(  tenant  who  has  causid  the  safe  to  he  taken  in 
or  jiut  out . 

1)         I 1,.,.    .!,.,«     .1.,      1 I    ..,..1,    ;...-     ?>i..>-    lu.    l.ltlt     In    ■!    'Mill. I 

-tatr  of  preservation  and  clcinlme--.  the  h.'s^or  will  einploy  a 
carelak.i'  who  -hall    alt. 'Ud  to.    -weep,    du-t   and  Ot  iKTwise  keep 
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..U..„,  in  a  na-.m;.Mr  manner.  t!,r  luillwav-  of  M,.  -a.i  hMil  lin. 
and  the  out>i.lc  or  (len.Tal  oHic-  ot  thr  ^ai.l  l-'a^^.l  l"''""^;^^  •;  ' 
cnch  tniant  shall  duriim  tlu-  contmuaiuv  oi  Iih  Icasr  ixMinit  tin, 
..'irrtak.T  ..1  the  Irssor  to  tako  clmrKO  of  and  clean  tlu-  oiitsi,i«>  or 
fion.ral  oliics  of  the  sai.l  U-asci  prcrnis.-,  the  niMde  or  private 
ofli.v  or  (.lii.es  in  eaeh  ea^e  shall  he  kept  clean  by  the  fnant 
and  anv  sweepin-s  therefrom  place.l  ir  tt-.e  out^de  or  -.'neral 
o  ice  after  six  cM-lork  in    the  afternoon    will  he  remmed  l.y 
tie  caretaker.     No  tenant  shall  employ  any  i>er-.«i  other  than 
the  ckretak.T  for  the  pur,io^e  of  su.'h  cleaning  or  takm-  -'are  o 
such  Dremise..     It  is  understood  and  agreed  that  the  les>or  shall 
1„.  in  no  wav  resiwiiMhle  to  any  tenant  for  the  lo<s  ot  proi-erty 
fn.mthe  lea>ed  premis.s    however  oecurrinii,    or  any  damage 
done  to  tlie  furniture  or  other  effects  ot  the  tenant  l.y  the  eari- 
laker  or  anv  of  his  employee-;. 

i;i  The  lessor  shall  ha.e  the  rijiht  to  enter  the  prein.st.s 
at  rea-onal)le  hours  to  examine  tlu'  same  and  make  such  altera- 
tions and  rejiairs  as  he  shall  de,n,  nr,essary  for  the  safety  and 
preservation  of  the  .aid  l)uildin^^  and  al^o  to  exhibit  he  sa.d 
premises  to  \n-  let  and  to  put  upon  them  the  notice  \o  \.vt 
which  shall  not  be  remove.l  by  any  tenants  durin-  the  threu 
m.mths  pn-vious  to  the  (>xpiration  of  the  K  ase  of  the  i)remises. 

M  \n  r..()m<  or  room  shall  be  oL'cupied  as  sleepmj;  or  lodsnig 
•unrtments  at  anv  time  without  the  written  consent  of  the 
h'-or  or  a'^ait.  and  no  cookin-  shall  be  done  upon  the  leased 
premises  with.jut  the  consent  of  the  l.'s^or  indorsed  hereon. 

r,  The  tenants,  their  clerks  or  servants  and  occupants  of 
these  demiM.l  pn  mis(-s  shall  not  make  or  permit  any  improper 
noises  in  the  building,  or  use  any  musical  in^trmn-nt  or  do  any- 
thinj;  that  will  amiov  or  di>turb  or  interfi-re  m  any  way  v.  :tli  t  he 
othiT  tenants,  or  tho<i' having  business  with  them. 

10    Nothiin:  shall  be  thrown  by  the  tenants,  their  clerks 

or  servants   out    of   tlu    window-;    or  down    passageways  or 

skylifihts  of  the  buil.lin-  ,      ,  •     .i     i         i 

17.   No  animals  shall  be  '<llowed  upon  or  kept  in  tlu'  leased 

lirtmisis.  ^^^^  ^^,„,^,^t^  ,jp^ire  telegraphic  or  telephonic  connec- 
tions the  h>s.or  will  direct  Ihe  electricians  a>  to  where  and 
how  the  wires  are  to  be  introduced,  and  withoui  -nch  directms 
no  1  orimi  or  cutting  for  wires  will  be  permitted,  ll  the  tenants 
desire  to  u-e  gas  or  electric  lijiht  for  linhtiuK  their  premises, 
thev  muPt  arrange  with  the  les>or  for  the  sui-pl.v  thereot,  and  no 
.  ^  ,  ,  ■  „:,.  ...;m  (,,,  ,y,r.ni!i("l  \\lii.-i  has  not  l)een 
pipe    or    electric    v.u-    •.■,;;;    !-e    p,,,n)n(  ,',-,i       1        ,.. 

ordered  or  authoriz.d  in  wrilm^  by  the  lesM.r  ami  it  the  le^or 
supi>l"'  lightin,!!  the  a.counls  therefor  will  be  paid  witii  the 
rent. 
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19.  The 


lessee 


ihiitever,   ami  sli 


<li;ill  not  erect  any  partition  of  any  kind 
nirtain,   blind  or  awning 


jt   hanj;;  any 


d 


that  will  ohstruet  lifiiit  from  enterin,!;  the  halls  ami  jM-safies 
without  the  eon.-ent  of  the  lessor  hrst  liad  in  wntnifi. 

20.  The  lestior  may  lock  the  entrance  door  on  street 
at  eleven  o'elo-k  each  evenin-:  ami  keep  it  lock.d  'innl  a 
rea-onahle  hour  thr  next  mornint;.  and  th.>  lessee  shall  tie 
entitled  to  one  key  of  the  entrance  door,  and  shall  lie  responsihle 
for  the  saf(  keei)infl  of  the  same  to  the  les>or. 

21.  The  lessor  shall  have  the  riuht  to  make 


sue 


I  other  and 


■ment  may 


further  reasonable  rules  and  rcfiulat  ions  asm  his  1U( 
from  time  to  time  he  needful  for  the  safety,  care  and  cleanlme.-s 
of  the  premises,  and  for  the  preservation  ot  ^^ood  or.ler  therein, 
and  the  same  shall  be  kept  and  observed  by  the  tenant^,  tluar 
clerk-  and  servants. 


Lease,  Special  Covenants  Jn. 

rUK.MlSK.S    NOW    IN  C!()<)U    KKrAlU. 

\iul  th.'  lessor  covenants  with  the  h'sseetliat  tlir  sii<l  promises 
and  appurtenances  are  now  in  good  and  substantial  r.'pair,  an( 
that  the  lessor  will  repair  any  damaRe  arisiiifr  ir,,in  the  lack  ol 
rei>air  at  this  present  time  upon  reasonable  notice  to  him  by  the 
lessee. 

Lesskk's  Admission  .\s  to  St.\t!    "V  Hkp.mu. 
The   lessr..   admit-    and   a-nrs  that    the   iihnnbiiiK   workami 
drains  in  and  about   liie  said  premises  are  now  m  a  sanitary 
and  satisfactory  condition,  and  that  the  premises  are  now  clean 
and  in  a  good  state  of  r(  pair. 

.\.I/rKH\TIoNS    AM'    ADDrnoNs. 

And  that  the  lessee  will  not  during  the  said  term  make  or 
sulTer  anv  alt(>rations  or  additions  to  or  erect  any  new  buildm-s 
upon  the  said  pnani>es  witliout  havins  hrst  submitted  a  plaii 
or  specification  thereof  to  the  lessor  and  obtained  his  approval 
thereof  in  writing. 

KiMii    lo  lNii:K  AND  1     iiiiur  PuK.Misrs. 
Ami  that  the  h--ee  will  jiermit  l;.e  lessor  or  his  ag.'nts  to  make 
such  repairs  to  and  alterations  in  tiie  said  prenuses  as  he  shall 
deem  necessary,  and  to  exhibit  the  said  premises  to  any  pros- 

.       ,  / 1 _   .....I  „  ;ii  ,w>rT,,;t    ill  ncrsons  h.ivine: 

pfdive  tenant  or  p!;!;!!;i-t;.  .■.:!-^  •••■•  :• ,—-  ■-        .  :, 

written   authority    llurefor   to   view   the  stid   preini-es   at    all 
reasonable  hours. 


"0"-  C.WAKIAN    liMtKlN.--  >\>11.M 

I.l>--()1!    .\IA\     1  ol.l.ou     (iooDS    OF    'ri-.NANr. 

All.!  ilic  lo-cc  t'urlliiT  iifjr.'cs  tliat  if  lie  leaves  tlie  >ai<l  pre- 
mi.-es  leaving  any  rent  ouiiin-  and  unpaid  I  he  j. -^or  iiiav  seize 
ancl  sell  the  jjoods  and  chattels  of  the  le<-ee  at  any  place  to 
which  tile  lessee  or  any  other  person  may  have  renidved  them, 
whether  (jii  or  off  the  demised  premises.' 

I.r.s^i.i.  M\\    I'lK,  n\>K, 

And  liie  l'-.--M)r  covenants  that  he  will,  upon  reque-t  to  him 
l.y  the  lessee  at  any  time  within  fmiu  th.'  dale  hereof 

sell   the  said   ])reniises  to  the  losee   for  the  sum  of  s 
<Mlars  on  the  following  terms:  s;  dollars  in  ca-h  at   ih.' 

tmie  t)f  the  sah'  and   the  l.alance  with   inhre^    on   ihe 

uiipiud  i)ortion  of  th<'  said  jiurcha-e  price  at  the  rate  of 
per  cent,  pel-  ahliuill. 

And  that   uiiun  payment   l.y  the  Iess( f  the  full  atiinimt 

of  the  purchase  price  and  ini.iest  as  aforoaid  he,  th,'  ^aid 
lessor,  will  convey  the  sai<l  jiremises  to  the  le.-,,,..  or  hi^ 
.iilniiiii-l  raiors,  e.xecnitors  or  ;Hsi>;ns. 

HrM:W.M.    Ml      I.KASK. 
And     the    le>,,,r    cu\,ii:,nt-    with     the    h  -ee    that     il     the    1,.^H'.> 

duly  aial  reirularly  pays  the  s.-iid  rent  ,iih1  perform.-  ;ill  aiul 
e\er\-  tl],  co\,|i:ini-,  provisos  .and  ;m;reemriii-  herein  c'ont.ained 
on  the  part  ol  the  -aid  lessee  I,.  1,,.  paid  and  iierfornud  the 
les.-or  will  upon  the  lV(|Ue-t  and  al  tln'  c.i-t  of  the  le>-ec 
months  ])revious  to  the  ex|)iration  of  the  t(  rm  !irrel,y  Mnnited, 
grant  to  the  Icssiv  a  renewed  lease  oi  the  -aid  pivmi-T-  mr  a' 
hirtiier  term  of  years  at   the  same  n m    and  -ul.jee.    t,, 

the  sami-  covenants   ))r.)vi-os  and   a-n  .  nieui-   ;,-   are    h,  nin 
contained. 

rw.MlM    OK    'I'axKs,    KTc.    \:\     |.|,>m1{. 

'I'he  snidle.s.M'e  covenanis  with  the  -.aid  le-,ir  tli;.i  (ui  lailine 
of  the  said  les.see  to  ])ay  tin  amount  that  m,-i\-  lie  due  from 
time  to  time  l.y  him  for  taxe-,  ,  lectric  light,  gas  or  water  for 
the  .said  premises  tor  (ifteeii  days  after  the  same  hecomin'r  due 
the  le.s.sor  may  pay  the  amount  or  amounts  thereof  and  charge 
the  same  as  rent  against  the  .said  le.s.-ee,  and  the  s.inie  shall 
Lecome  <lue  and  p.iyahle  l.y  the  lessee  to  the  les.sor  forthwith 
and  the  le.s.sor  shall  have  ,all  the  rights  and  powers  of  collecting 
the  .same  together  with  the  co.-ts  of  such  collection  a--  between 
solicitor  and  client  in  the  .same  niamua  and  ii,  ilie  same  extent 
as  It  the  amount   <o  paid  was  due  and  owinu'  (m  iviif  <,\  the 

-Mill     plellli-e-, 


row  i,\ wiiNi , 


i(  >i;m.- 


Fomi  15     Surrender  of  Lease. 


'lliis  Al 


.ii'ciiiriit,  iiiailc  tin.- 


II    t  \\C( 


11  .1.  li.,  of 


il;i\'  ul 


A.  I).  I'l 


■^or)  of  the  otlitT  part. 


;,l('ssce)  of  the  one  |).iii    .ind  X.  Y 


\\  itnt'sscth  tl,.it   ill  considcrat 


Kill 


>l     till 


-iiiii  ot   .s 


dollars  now  paid  !>%■  tlic  sairl  X.  Y  to  the  said  .1.  li.,  \\\i'  receipt 
uhrrcof  is  hcrcliy  acl<iio\vi(d;icd,  the  said  .1.  li.  docs  ih-rchj' 
assifiii  and  surrender  unto  tlu;  said  A'.  )'..  his  executors, 
administrators  and  assigns,  the  lands  and  premises  described 
ill  a  certain  lease  affecting  in  tlie  rroviiice  of  .  and 

l.earins   date    the  day    of  A.    D.     !!»       .    and    the 

unexpired  residue  of  the  term  crvatid   I  >■  tin    -aid  !ia-c. 

Ill  witness  whereof  the  parties  hereto  have  liereunto 
aliixrd  tlieir  hands  and  seals  the  day  and  year  first  adovc 
wrilleii. 

Signed,  etc. 


CANADIAN  TUUULN.S  SVsl'LM 


.\I'|'i:m)ix  ]•: 


I.KADTXr;   CASK^ 


Gibb)<  (Appellant^  y.M(ss(  r  and  ()lhtrs  (Rc^spoiulcnts). 
(.Irsi:  24,   IMU.i 

\  ICTUUIA — lUANSKKU    Ol     LaXU  —I'ulilJKD    DkI.D 

Hk<,l-.  ration — Effect  Of. 

Th)  Trnii.-f,  r  „(  l.nnd  Art  lSr,(],  No.  MOl,  cstiiljlislu'i!  ii  rc(ii-i(rr  of  tittl•^ 
iind  incuiiil)raiic('«,  ami  provided  that  cviry  [hmsoii  who  piircluiscs  Ihiuii 
fide  and  for  vahic  from  the  ri'iiistcrcil  propriilor  and  centers  his  drcd  of 
transfer  or  inortca^re  on  thi'  reirister  shall  thercliy  ai(|uire  an  iiidifeasiMe 
rinht,  notwithstanding  the  itifinnity  of  his  author's  title;  aii<l  section  lit 
provides,  any  person  (le[)riveil  of  laud  hy  a  fraudulent  operation  un<ler 
the  Aet,  may  in  certain  event-;  re<-over  danianes  from  the  refiistrar  of  titles. 
An  aiient  of  land  ferried  a  transfer  of  land  to  a  fi<'tilious  iiurciiaser,  and 
obtained  a  certificate  of  title  from  thi'  rcfiistrar,  and,  p.rofessiiif;  to  aet  for 
such  [lurchaser,  obtained  a  loan  from  the  respondents  by  means  of  a  for}.'!  (' 
mortfiajie  from  such  [lurchaser,  a  memorial  of  which  was  entered  by  the 
recislrar; 

//(/'/,  that  the  duty  of  ascertaunii};  the  ideiiiiiy  of  the  Jirincipal  l"or 
whom  the  ayent  acted  rested  on  the  mortnacees,  and  that  (iainat;es  wero 
not  recoverable  from  thi'  rejristrar  under  section  Itl  of  the  Act;  that  iho 
certificate  of  title  and  memorial  of  mortf;af;e  must  be  cancelled,  and  eerti- 
fieates  of  title  substftuted  by  the  ref:istrar  in  the  name  of  the  true  owner. 

This  was  an  appeal  from  a  jiKlginont  of  the  Supreme 
Court  of  the  Colony  of  \'ietori.:i,  affirming  a  jiKljimeiit  of  UChli, 
J.,  which  ordered  tliat  the  :ti)pellant,  ;ts  registrtsr  of  titles, 
shoultl  pay  to  the  n  s]  ondent  Mary  Sttiart  ^lesser,  th(>  plain- 
tiff in  the  at'tion,  out  of  the  assurtmee  fund  estatili-^hed  hy 
the  Traiisfcr  of  IaukI  Statute,  her  <'Osts  of  the  action  and  till 
moneys  fron-.  time  to  time  paid  hy  her  for  intere-'  in  respect  of 
an  al!eRe<i  niortfiafie  for  i'.'iOdO,  imder  wliich  the  res]'ondents 
Tiiomas  Mclntyre  and  (iill*ert  Burn  Mclntyre  claimed  to  l)e 
mortRagccs,  and  also  all  moneys  necessarily  i)aid  hy  her  for 
principal,  interest,  and  costs  to  redeem  the  niort<r,ap:e. 

The  (jUestion  to  be  determined  on  appeal  was  whether  a 
fPfzistered  proprietoi  of  land  under  the  Tnnisfir  af  Lainl  Stalute 
(Act  No.  3()1J  can  l)e  said  to  have  ijeen  deprived  of  land  within 
the  meaning  of  the  llith  :<ectioii  of  the  statute,  and  ouKiil 
consetpiently  to  l>e  hehl  entitled  to  compensation  out  of  the 
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assui-.'iiK'.'  lun.l,  wti.iv  a  loiKcd  traii-lVr  from  tlir  rcfjivtcrcd 
proinK  tor  has  puriiortrd  to  have  \,vru  iiiadf  to  a  iioii-cxi-tcni 
pcr.Mjn  nii.lcr  a  fictitious  riaim-.  \viii.-|,  name,  in  purMianco 
tlicnof,  lias  liccn  ciitrnd  on  the  rcgistiT  as  the  naiiU'  of  the 
proprK  tor  of  tlic  land,  and  a  forced  niortnaKc  has  sMl.sc(|ii.ntly 
txcn  executed  111  the  name  of  such  lictitious  per-oii  a- morl"- 
giiRor  to  a  jXTson  wiio  Iwnu  Jiilr  advances  money  on  tlie  security 
of  the  hind. 

The  facts  are  stated  in  tiie  juiliinirm. 

On  the  ISth  of  .\uKU~t.  I.ss7,  Wel.h.  J.,  dejiyered  judg- 
ment in  lavoi-  ot  the  ir^iondent  .Mary  Stuart  Messer,  the 
plaiiililt  III  the  n.'tioii.  and  the  full  court  aliirnied  the  judir- 
nient  of  \Vel>l.,  .1.  ■" 

I'Yom  this  judjiiiK  ni    ilie  ])reseiit   appeal   was   lirowKht. 

Sir  II.  Don  11.  Q.  C.,  riulmj.  Q.  C..  ami  (!,ini(r.  for  the 
appellant.     The  plaint  iff  in  the  .at  ion  \va>  not  deprived  of  hind 
within  the  nieaiiiiifi  of  the    14lth  section  of  the  statute.     An 
action  auain^t  the  re-iistfar  of  titles  to  recover  conipeiisation 
out  ut  the  a-suraiice  fund  can  he  hrouRlil  onlv  when  there  was 
ontimaily  m.mk'  peiMni  upon  whose  ap[)licatioii  th<-  land  \va.« 
impioperly  hrounht    under  the  operation  of  the  .\ci.     There 
was  no  such  person  in  the  im'sent   case.     'J-||,.  ;d|e^ed  person 
upon  whose  api)licatioii  the  errotu oils  registration  w.-.-  in.ule 
w;is   a    lictitious   pel-on.      The   whole  liroceedinKs   ui:oii    which 
the  names  of  the  n-pondeiils  Thomas  .Mclntyre  and  Cilliert 
IJuin   .Meiiityre   were  entered  on   the  nui-ter  as  proprietors 
were  ;i   nullity,  and   pas^d  no  title  to  such  rrspond.nts.     it 
would    be   contr.Miy   to   piil.lic   policy   that    per-ons   .-hould   l)e 
relieved  of  the  oliliiration  of  ascertainiiifi  whether  a  p.arty  with 
whom  they  are  dealing  as  the  a^f^nt   of  a  pi  iiieip.il  ha-  a  prin- 
cipal. 

They  referred  to  CnlUn  v.  Tlnmsan.^  Follicnniihnm  v. 
Archd-.-  Ildssdt  y'.  TIk'  Ciiloiiidl  Hunk.'  (hik'hn  v.  (liiibs*  and 
()[llv  y.  Aidcij.^ 

h'ifll'!/.  Q.  ('■.  and  Sitniant,  for  the  respondent  Messer. 

The  Mtoriicn  (.'incml  (Sir  U.  Webster,  (I  ( '.),  and  l^nxhUujh, 
for  the  resi  oiidents  Mclntyre. 

The  moftfr.M-re  was  made  by  Cressweil  under  the  assiiine.l 
name  ot  ("anieion.  as  registered  proprietor  of  the  land  within 
III''  meaning  of  the  statute.     The  mori^agee.  Ii:mI  a   right   t.. 

'   r.  V.  L.  u,  i;,,.  147. 

-    :>  \V    \V.  iV  .\  15.  <J.3. 
'    7  V.  I,.  I!.;i()l. 
*   s  V  L.  K  :{s(). 
'  l:5  V.  r,.  U    107. 


^o„  CANM.ixN  louur.NssYsrr.M 

•Xi:;,i«:!:itttz.::^fuJi:;^''u^^ 

statu!..  //or(/k'.s'  //,,««nn-.c  CompiWll, 

This  a,.,-nl  a..,..n;  >  "yj;^  -  ^  ;";.;'  il 'a  .  n.,i.;.r 
of  ,i,l,..  :nul  •"••''"''''•'"'•'■';.  f      \:  "",?h  an.l  to  t'l-'ili- 

tatc  Uu'  prt'ot  tlifuoi,  .uiu  •"■ '^;, 

^oro  siini>lr  :.u.l  Ws  .•xpcn-MVo.  ^^^^  ,,„,.,tion 

Tl.r  iMct-  ol  the  CMS.-,  so  h  r  a-  tl    \    >•  a  .^.^^^ 

.vhi.h  w..  l'avMo.h•..U^  ..K.>     «     ho  >  ^   ;^^_^^       ^^^,^ 

nl'    llniniliun.  .    .       ,    i       i    ,.   l,,i~l(;in(l.   wlu) 

1.  it   1"'1'""1  1'""  '"  ''"'  '•';';'"•■■,  ,   ,1     .  I'.tc  nTtiiirato  of 

,■,,!,,   ,,,a:ds.,;MH>NV'ro!ation..>.    V  Nil  I  )   .,^ 

,„„„     ,,.,.•  ='  -;-\,  :"^  .,     :,,    ^His  wif..-s  at,or>u.y.  to 
'••'•'^'^^^^''^aatn  t.M         t  I'nlwa.  no  <uHM.^r-un    .~  ^ 

tran^.f-   '^ ''^Vr*  l";  a n™      t'o   u    •.!  tV-  tran>f.T.  a.at,  a 
to  1.C  aii'iit   tor  llns>li  <  amtion,  P''""'         -vi,,^.,.,.-^  ..(Ttiti'atc 

of  ""'■•  '"  *''';'''T      ii  i       u^l.   CnnuTon  as   proptirtor 

;;;r::t::wtn:::a.Mtu.'M'--'=^^ 

'•^~'';;;;i?,,.f,..in.to;a.tasa;;.aforlIu^.ran. 
loan  of    i::<.»«»<>.   '"  '"•  -^'''■>""'  ''>    """tf-a^ 

Notk:  Stur-imsinilirrf.is  1..  MM'l     A   ^     -» 
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his  own  hand  a  deed  of  niorlfiaur,  Iwarins  'lie  flatc  of  lOfh  of 
OrtolxT,  l.SS"),  purportinp;  to  lie  I'Xctiilcd  hj'  Canuioii, 
he  himself  lii-inj;  the  siiliscriliinR  witness,  wiiose  attesta- 
tion is  required  l>y  the  statute.  I'pon  the  faith  of 
that  document  the  .Melntyri-s  jKiid  tin'  money  to  ( "ress- 
\v(il,  who  i'orthwitli  a|)pro|nialed  it  to  hi>  own  |)urpose- 
Wiien  they  presented  tin  ir  niort^ajie  lor  rej;i>tration,  the  reKi>- 
trar  declined  to  enter  it  until  he  was  sati>lie(l  that  the  Iluuh 
("atiieron  rejii^tered  as  proprietor  was  not  identical  with  a 
person  of  the  same  name  who  had  recently  i)een  made  liank- 
nqit.  Th"y  accordinuly  obtained  from  Cresswell  a  statutory 
di  ilaiation.  purporting  to  be  ~worn  by  his  client  Hunh  ( "anieron 
beldic  hiniselt'  as  a  coinmis-.ioner  of  the  Supreme  Court  of  I  lie 
colony  t'nr  taking  affidavit-,  to  the  efTect  tiiat  the  declarant 
had  never  been  made  insolvent,  or  taken  the  benelit  of  any 
Act  relating  to  bankruptcy  or  in-olvency.  I'pon  production  of 
that  eviiience  the  reni-trar  (hily  entered  .i  memorial  of  the 
mortKafic  in  the  folio  containiiis;  Hujih  < 'amenrn's  certificate 
of  title. 

Mr.   Messer  returned  to  the  colony  in  July.  INsti,  *2.");{ 
inIhii    ilii-e    frauds    were    di-c<)\cred,    and    ( 'resswell 


abs( 


omlci 


leaving  no   assets. 


Th 


present  suit  was  tiien 
I  roujjlit  by  Mrs.  Messer  against  (1)  the  registrar,  cJi 
the    Melntyns,    as    mortgagees    of     Hugh     Cameron,     and 

(•■?)  'resswell.  It  pra\-  for  an  ordi'r  for  the  calling 
in  and  cancellaticii  ni  Uh  ( "rtificate-  in  ilir  n.aiiie  of 
Hugh  ('anieron,  and  .al-o  for  the  issue  to  the  i)laintitT  of 
U'  w  cirtiticates  of  title,  free  from  the  incumbr.ince  of  the 
Mclntyro'  niorIgai:e:  .md  allernati\cly,  in  the  event  of  the 
inortna^c  iiring  held  lo  cui.-titute  a  valid  iiMumlirance  upon 
hi  !■  tiilr.  for  a  declar.'ition  that  the  plaintitT  >liall  Ix-  at  liberty 
In  n  del  ni,  .and  that  the  moneys  necessary  therefor  Im*  jiaid  by 
the  I.  t:istrar  out  of  the  assunince  fund  created  by  the  \r\ . 

li  i-  clear  that  the  registration  of  the  name  of  Hugh 
( 'anieron.  a  fictitioii-  and  iiiin-c\i-ting  transferee,  rannui  impede 
the  right  ul'  ihe  iriic  nwiii  r  Mr-.  \b'sser.  who  lia-  lucn  ihi  rcby 
difraudi'd.  to  ha\r  ln'r  iiauii  r'r-t(ire(l  to  the  rcgi-ii  r.  .Vri'ord- 
ing:\'.  ill  thr  aii-enc(-  of  ('re-  well,  who  li.a-  mil  a|i|ie,H(  i|  to 
defend,  tlii'  controversy  lieiweeii  til  litigant  jiarties  has  been 
mainly,  if  not  wholly,  contined  lo  the  (|ue-tion  whether  the 
mortgage  is  or  is  not  an  in(aim!'rance  aflVrimg  Mrs.  .Messer's 
title.     If  the  niorttrage  i-  valid,  their  lord~liii)s  see  no  reason  to 

I  llial  .Ml'-.  Me-scr  li;ts  been  depri\ed  of  all  inteii-l  in  her 
in  I  (in-eqiience  of  fraud,  within  the  meaning  of  .section 

..iid  ;ii:ii,  f.iiiing  n  covery  from  Cresswell  (against  wiiom 

las  taken   all  the   proceedings   wliieh  the  el:iu-e  requires) 


(lull 
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she  U  nititlcl  to  mviv  thr  Min.uM.t  p.yal.lr  for  it<  n  .l....,ption 

docs  not  con^limt,'  :,n  in.uiul.ntmr  m  <m  h.r  titk.  .M.>.  A  < .  «  r 
Si  ol>t:,i.>  :.  lull  ....  .-ur-  ..r  n  li.f.  n..(l  «...  I.mvc  mo  -h.....  :.H;....>t 

""'    Mr.'.l..>ti.r   W.i.l.,  til.'  ji.'U'.'  of   tir.f    i..sta...-.-.  s..-t:.i..nl 
th,.  vi.li.litv  ..f  tl,.-  n....tp,^r.  i...   o... •.•.•.!  tl.at     1...  phm.    It 

vho.il.l  !•.•  at  lUuTtv  to  n.l..m,  a.i-l  tl.at  the  .l.lc...la..l.  tly 
rS  rar,  sl,o,.l.l  pay  to  1,.t.  o..t  of  ti...  a.s,.ra......  tun.  .  I...'  .oM-- 

of  tl...  a.lio...  all  ..'......ys  f,on.  t.n.c-  to  tin..'  pa..!  Uy  l..r  for 

int.nwt  in  .-.spct  of  tl,.'  ......tiiau.'.  a...l  al-o  all  ino.i.ys  .  ..(•.•^- 
l  ri  ly  pai.l  !.v  l,.r  for  p.i...i|.al.  iMt-n-t.  a...l  .o^ts  .„  or.l.T    o 
it<r.(i;mption.  lli<.l..Mon  wa- ani...>.(l ....  appeal    .y  tl..- 

'•>.-t    full   court,   with    th,'  *va.ialioM    that    th.'  I.au.t.i     was 
,,„„„,  ii;,i,i.,  i„  ,.o.ts  to  th.'  u...rti;aK.rs  t..  h.'  --I'l"    '<• 
Uvv    own  .o^ts  of  Miit,   an.l   r.pai.l   to    luT    hy    tlw    nm-t.a. 
out  of  th.'  assurance  fun<l.  , 

Tic  nci-trar  has    app.'ah.l  to  ll,i- 1  oanl  iMirn  tl„.   ju-lti- 
nunt  .,f  the  lull  .'....rt.      In  the  cou.Moi    ,l„.:nuun>,nt  II   ua- 

maintai...'.!  ....   hi^  MrA^  'l'"'    ''l''   !•>'>' '';'"•"  ^,'^'''  !'\, " '. 

statute  1.)  pn.pricto.-  of  a  nun'  .ntc-.-^t   ...  lan-l.  >.i.'h  as  .> 

,.r,..,ti<l  1  V  a  -tal.itorv  iiiortnanc.  which  ilo.'s  not  opciatc  as  a 

tran-f.r  of  th.'  Ic-v.l  .'Mat.-,  i<  h'^s  cxt.  ...mv.-  than  th.'  prot.,.,.... 

aior.h.l  to  p.opri.'tors  of  the  land  itsclt.  /I  h...'  lo.-.l-h.ps  .lo 

•„;,  i.„.l  it  nc.'.Ury  to  .let.nnin..  that  ,  ...nt.  althou;:!.    /.n..-/ 

r„nc    it  docs  Kot  app-'ar  to  ha\c  h.'.n  th.'  M.tent...n  ..the  Act 

to  lunlVr  tl:r  -:,ni.   kin.l  and  .l.fii.'c  of  s.'c.inty  uioti  all  i..i;-.)ii> 

who.   tran>acln.ji  in   rclian..'  ....  the   n-iM.r.    ac.,uin'  cith.'.' 

Piopii.tarv  rights  or  nic'c  int.'r.'sts  n.  hm.l.  m  l.m..1  l;,ilh  .'ni.l 

for    valual.h'   .'onsi.lci'ation.     They   a--uiiic,    lui-   ilic    pu.i..-c~ 

of  thi-  .'a<.'.  that   tlu'  stat.itc.  in   !liat    i-c>i.c<'t,   lu.ikc-  i>o  '!'>- 

tinction  iMtwcn   th.'sc  two  clashes  of  pniiHHtor.-;    and  that 

ihe  M.'Intv..'^'  nw.t^as:.'  is  not  lial.!.'  t-  i.up' •.'•l""'"t  "lo" 

uroiinds  which  w.aild  ha\.'  Ircn  .uiav.'iihn-i  ajiainst  a  traiislcr 

of  the  land  oM.iin.d  hv  th.cni.  in  similar  cn-.'un.^lances,  lion. 

the  same  iiuihni.  i  .     i   ,i 

Th.il  loflMuj.-  do  nut  piopiM'  lu  .■niKi-e  m  .iHail  tlie 
vaiou^  cna.'tm.'iits  of  th.^  Mal.it.'  nlatinji  to  the  va  idi  y  ot 
reuiMdMl  ri^ht.-.  Tlu'  main  ol-.i-ct  of  the  Act,  a.i.l  the  l.sis- 
|.itiv<.  -chcme  for  the  attainni.-nl  of  that  ohj.ct,  a])p.'ar  to  th.m 
to  I).'  .'.Miallv  plain.  The  ..t^.ict  is  to  s.v  p.-.>on>  dcah.tK  with 
n'Kist.'n.l  pVoprictors  from  the  tn.uhl.'  an.l  .'xpen-e  oi  (rcmin 

11-      ■      1       .,   „;   trr     ;.i  nril-'-   '■•   'in>  .  -.'."■■tl'   the     ilst()I-\'  (it    IlliU 

htliuui  the  r^■gl^Tf■r,  in  on. 

•luthor^  titl.'  and  to  sati'-fy  th.nis.4v,-  <,t  its  va  i.lity.  I  hat 
rnd  i^  aciompli-h.'d  i.v  pn.vi.liiiu  that  .-very  ..u.;  uho  purchas.-. 
b.>,w  fiih  an.l  f.T  v.ahi.'.  from  a  rejii^.'n d  pr._.priet()r,  an.l  enter.-. 


(;iBHS  V.  MKSSKR 
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his  (Iced  of  transfer  or  mortKuKO  on  tlio  register,  shall  tlicrohy 
aniiiirc  an  indi  fta.-il>l<'  ri^ht,  notwithstanilinK  the  iiifirniily  of 
his  author's  titlr.  In  tiic  present  cmm-,  if  IIiiKh  ('aimron  had 
hcen  a  real  person  wlio-e  name  was  fraiidiilenijy  rejii^ter- d  liy 
Croswell,  his  eertilicates  of  title,  >o  lonu  a-^  lie  remained 
nnili\e.-ted  liy  the  i>siie  of  new  certitieate^  to  a  hmin  fide 
Iran.-feree,  woiihl  have  l)een  lialile  to  eaneellatioii  at  the*  *2.V) 
instance  of  Mrs.  Messcr;  hut  a  mortjjafre  executed  iiy 
('anieidii  hitn-elf,  in  the  knowie<lce  of  Cresswell's  fraud, 
would  li,i\(  (on-tiluted  a  valiil  incuinltrancc  in  favor  of 
a  Ixtiid  Jiili  m()rt;;ai;ee.  The  protection  which  the  statute  gives 
to  per-ons  tran-Mctini:  on  the  faith  of  the  reRistcr  is, 
liv  it>  terms,  limited  to  tliD-e  who  actually  d<  al  with 
and  derive  right  from  a  proprietor  who-e  name  is 
ujon  the  register.  Tho-e  who  deal,  not  witii  the  registered 
proprietor,  hut  with  a  forger  who  uses  his  name,  do  not 
transact  on  the  faith  of  the  register;  and  they  cannot  hy 
H'gistration  of  a  forged  deed  ac<|uiie  a  \alid  title  in  their  own 
per-on,  although  the  fact  of  their  heing  r(gi>tereil  will  enaiile 
thiiii  to  ])a-s  .a  \aliil  right  to  third  partie-  who  purclia.-c  fintn 
till  in  in  j;ood  f;iith  and  for  onerous  consideration. 

'i  he  difiiculty  uhicli  the  tnortgagJ'es  in  this  case  have  to 
iiKountiT  arisis  fium  ilie  circi.m>tance  that  Hugh  ('aiinron 
was.  a^  Mr.  .lustice  \\'elil)  .aptly  descrilies  him,  a  'iiiNlli." 
Ili>  wa-  the  only  name  on  the  regi-ter,  and,  ha\  ing  no  e\i~leiice, 
he  coulil  neither  execute  a  tran>fei'  nor  a  mortg;ige.  'i'lic  nioit- 
gagee>  lia\c  endi  :i\  or(  d  to  >uiniount  tiuit  diflicultv  l.y 
arguing  tliat,  in  the  circum-taiices  of  the  case,  ('res>well  must 
lie  htid  to  have  Ix  en  dcjurc,  if  not  deftuin.  the  proprietor  whose 
name  \\:i-  <iii  the  regi-tc^r;  and  that  their  niortKage  e\(  lUted 
liy  him  ill  I  he  name  of  Hugh  Cameron,  i<  therefore  a~  \alid 
.a-  it  <  II  -.-weirs  own  name  had  lieen  on  the  register,  and  he, 
and  nut  (aineron,  had  heen  the  apparent  tnongafir.  That 
■argiiiiK  lit    I'uuiid  fa\or  with  loth  lourl-  jielow. 

'I  he  \ie\\s  t  iiteitained  1  ,y  the  le.imid  judgcs  Iiave  heen 
xcry  cleaiiy  explained  hy  Mr.  .lii-tice  .X'lJeckett.  wiio.  in 
delivering  the  judgment  ol'  the  full  hench.  >aid:  "We.  there- 
fore, feel  no  dolllit  that  the  certiticat;'  of  title  on  whirli  llie 
mortgagees  ad\anced  tluir  money,  though  hrought  into  cxisi- 
ence  by  the  forgery  of  the  defendant  ("ressW(ll,  was  as  elliea- 
cious  in  their  fa\or  as  if  it  had  issued  upon  an  honest  and  regular 
transaction.  That  certificate  de-.riiied  Hugh  Cameron  as  the 
proprictoi-.  .md  the  mortgagee  iuei  \u<-  liuiit  to  n  iy  upon  the 
certificate  a<  exideiice  of  his  title  lu  an  iiidefeasihh^  est.-ite  in 
the  land  mortgaged  to  iIkiu.  It  now  ajipears  that  v.o  >iirl> 
person  as   Mr.   Hugh   (';imei'on  de.-crihed  in  the  certificate  in 
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(    \N  \1)1  \N   K'lM'l  N>  ^^^'^I'.M 


,,nri.n.iMi-iul.rl.vthi-lirtili.mM..rMM,.;uiaa!u;t  i.^ilami 

;x:i:;:nS^o^i---;i!;v;;;,:,iiv:,,inn,,,^ 

iKiinr  111    llimii  I  .nut  ion.      11  1  ,1,.,  „w,ri<r.|<rc 


,  ,1  till'  luorij!:!!?*' 
(.   iH'oiluccd 


,,,  1,„„|,  c,,,,,,,..!.  ;.~  linn-l.T.T.  an.!  u!m  -inn 
tn    il,,.   .Ic.'.'U.lant-    M.-liitviv   a-   liuirlcau..!-     an. 

'■Vi;::'; :  H  .'  ;'  '.>'-..i  upon  >«.  ip^n  -iu...  raH> 

ol  tlic  <vrliii<'atc  .■vi.linnnu- hi- tulc.  . 

:;;:r;':yi;:;..;:a;;;;:;;i.;^a.o..a>....un,yp.H.n^^^^ 

,,-an-a.-tin.   uiti'  tlu'  prr^m  wla..  arrnnh...  "','''„     "1    V., 
,,     I, „„:,„,■,.■    i,Uttl....V.lMHot   ..mruMU  lhr,n)rrrnn.> 

Willi     rr--l)ir1      ii'     'i'      i.u-iiitMi     in 

:  '    .ra^tliat  oil  1...  iHupn.-mr,     TIh-v  an    unaM..  u,n,Mh. 
;,':;;:v..,l.,oa,l,,nMl.al..v-...ll-;a~Mnn,,^^ 
lhn.l,  Cain.n.n  tnr  il,r  pur,.--  -1  .1.  aha-  ;.Mt  1  ^M  -   •^'';_'^; 


,,,inl     \Mtli  auv  i.nipialy.  l.<-  -ai.l  In  a-uinc  a 
,,/,,,,,    null  "    lie    acl-    pi'|--.Hiall> 


Ihiiili  ( 'aiiK 
laiul.     A  mall 

^X^io,    .iMla.        :a..,„lli,.h(an„n.n,    .milntnnuary. 

;"/('am.Tuulol,,.ar.al,.r.m.  aj^ra/iHYuluilua^^ 
;;-,,'   rinn    u„l,    hin.,l|-   U..uA    .ha,    nl    an   ...amaiy    ■■I,,.,.  . 
l„pu,Miaar,..,l   that  .Lv.  v  h- pr«.lr-M..l  f.  t  raiisar,    uilh 
-,-,7      ,.'  M.l.itvn.^  in  th..  -ap:.  ity  nf     (  atn-ron  -  law  aji.nL 
"        |„.  .>tt.-tr,|whalpurportr„t.JH'(  an...n.n  ■■  Miinal  u.r  to 
n,,.„.,l,.aufnu,rtpif.v.anaia..av.thrn,a.onnn.;U    u>...      >y 
,,,„,„,  ,,,,,,,,,jol.tainn.fri-tratiun..tllH;nM-i^h,,wmhi..Mr,ha 
/^Mani.runlia,!   app.a.vd  p-r.-nal ly  l,Ho,v  hnn    ai.    1   ul 
:IL\  ,h.-  ,ln,uii,.M   in  hi-  pn-rn.v.  alter  n.akiniz  oath  to  t li  ■ 
vr,!    V  -r  ,.-  .•.H,.,nt-.     Thr  Mrlntyn.ma-i,  ,n  tlu-..  .•.^•mn- 
;   ..v-,  has.,  luuh  i-'.-.K  n -^wrll  a.al   lln-Kani.a oL. 


<;iiu^ 


Mi,>.-r. 


(li>tiiict  iiiili\iilualitii'-. 


Tlicv  ii()\v!iirf;illc<ici 


th('ci)lilr:i.\' :  and 


,f  Umv  l.M.l  rv.n  Mi-iM.<t.a  that  IIus:!.  (  animm  \ya-- only  ai.otluT 
,n,hr'  inr  Civsswll.  th.'V  wuul.l  lu.l  l,avclM..nju~'.ih..l  m  ••om- 
,,i,.iin-th.'(raii>acti.iii  without  iiniuiiy.  1  hr  Mdntyn- rai,- 
;,oi  tlHT^for..,  asnnn.ror.a.t.  I,..  IhM  t..  l,av.;  ,1..,!.  .m  1  nr 
tailh  of  'he  cTtiiiriiU-  a-  .vi.lMicin-   ihr   piopnnary   titlr  ot 

""^TIh'  tnitli  i-  thai    llu-li  Cainrnm  u:-  ir,  no  <ciim'  an  "//">■ 
,,i  Cv-urll,  !.ut  a  lirtiun  w  |.ui.|Ht   ,-nai..l  L.v  hini  in  unhr 
tinl    hr   lUM'ht    app.ar   U.   he   an    Mulivwhlal    havin-  a    -.p.M-atc 
,,„!    „„l,p,n.lrnt    >xiMrn.-c.     Tlu;    .vaM.nn,-    ..1    Hm'    "arnM 
I,„l„,„    p,iU    t.)   apiMviatc   the   .hn.T...HT    L.twrrn    th..-    tun 

hi.r^..  11-  (■>v--^v,.ll  ha.l.  a<  lh.-y  saM  hy  .h.l  "a^Mmir,!  ,>•• 
UMi-  •..!■  i.uLLh  Can^ro,,.  :,n,l  ha.l  um.!  it  Irauaulontly  he  «nuhl 
not  l,av,.  iu..n  a  mr..  r,  Hi~  Irau.l.  Im  that  ••aM-,  wuiihl  have 
lain  in  ihr  ivpnMnialiun  that  llu^u  ( -aniH-nn  was  Ins  own 
a,.Mf,„alinn.  aiMt  h.  wouhh  no  -luuht.  iiavr  Um  anuanhh'  to 
(hcrrinnnal  h.w  in  n  -i-r.t  of  Mwh  l.au.h  liut,  ..■,  hrM  .vsi.M.r- 
int;  a  ti.tiliou^  Ilutih  Cain.ron  as  pmpn.tor  ot  tiir  h.n.  anU 
thM.  ..xr.aitinfi  an.l  .l.iiv.nn-  a  nMutua-c  u>  th.  name  ot  llu«h 
CanuTon.  Cn-^w,!!  .rpn-ut,.!  ,  l„.  nH,r.ua..or  to  \n-  a  p..-oi. 
oth.T  tiuui  hiniMlf  an,i   rnnunni,,!  th,-  .r  nir  ot    Im-.^-A.         h 

,liif,,.  in  „n  n^p..i  iro.n  what  it  wouhl  have  iM..n  had  llu^n 
(..„„„,.,„  |„,,„  ,  ,,al  pr,'M,n.  who-  nam,,  was  put  u,.nM  ih. 
,v^i-l,r  !.v  hun  an.l  ummI  1,v  hitn  in  a  l.ii-.'.i  d.v.l  .T.anMi; 
an    inruinliran..'.  ,  ■   ,  ■  i 

Mlhouiih    a    l.u-!^.  .1    iran-l-'-   or    .n.^l.^a-...    wh..a>    i~    v.i.l 
,,  ,,,n,na,nlaNs.uii;.  wh.n(lulyrnt.av,lonlh.T..^i-t,r.  i.-..ni.. 
,1„.  root  oi  a  \ali.l  title  in  a  horn,  Juh-  IMiivha-r    .v  hu.anL:  th.' 
statute    th.av   i^  no  .  n^i.iin.ait  whi.-h  inak.'^  uuh^haMl  >!.■      ^ 
the  *iv..i-i.nMlrii:hi  .'f  1 1„.  i  ran-f.T.T  or  niort-asir..  ini-l.T     -iS 
uilhhv.l   Til.'  .\h-intvivs,-;innol  hnn-t  h.m~..lv<- \Mt  i; 


a  II 


i„,h,.  prol,Ttionotth..Mat,.t,.,h..aUM.th.M.,on^a.ruhHhta> 

„„,:„,, h...v^i-t,.r,~a.n.iiity.  Th.. tv-iiit  •;""""■';";:";■,; 

,    „  ll,,,.   to  ih.  .;■   havin-  .:<.alt.   not    uith   the   n-i-t,,..!   lu..- 

,;.,„,    i„„    ,ulh  an  asirnt   an.l  fol-rr.  uh..  .■  naine  wa^  n..l   o.. 

,.  nrist.-r.  in  .vlian.-  up..n  hi^  hon.My.      I'>. '  "V;''""."",;: 

h.i-  l.H.Mtip-.   the  .luty  of  aM-.Ttauunti   the   t.l.a.t,  y  oi   the 

I:,;;,,,,,  ,,,A.,,,,,  au  a,ent   proh'^.;^  to  a,.t   wn  MhM-rs... 

who  stan.l^  ou  the  resiMer  a-   propitetor.  ^"''."Vr  viV, 

tl.ev  p't  a  g.nuine  .I.m.I  .  x,  .ut.-.l  hy  that  pn.u-.pa  .  rests   v  t 
the  mortK^iee.  t heni^.U.- ;    an.l  it  th.y  a.rept  a  lowrv  the> 

niu^t    hear  the  coMseiiiienee-.  . 

'"''  Vl^H.a.Wnp^  will  Intn.hly  advi..  la.r  >  aj;M>Mo  rp^^^^^ 

p.,,1,  in.h^n,.  i.t-  helow.  an.l.  in  lieu  then.,1.  (1)  to  .leelare  that 
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l,r    ,nnr,.;,ov    ,„„■,. .llin-    t..    ]>r    ...Wrut.-.l    l,v    Huiii,    .■u.!,,-,,,, 

to  .lH',l,trn.l;inl-  Mrlmviv  i.  invali.l.  and  .i..,-  m(.i  r,,,,-  itiii,. 
an  inru,n.,r:nHr  m  ..i,  t  !„■  tii  I,,  cf  the  plainmi,  Air-..  \I,.-,r- 
(-)  lu  (lirccl  ilu.  .l.irnW.i.il  h'icliar.l  (ijl.l.s  K.  .aiic-l  thr  two 
.••■rtilicatrs  .,t  t.tlr  i.-u,.l  n.  tl.c  nam..  .,f  Hiiirh  ( ■an.rmn  and 
.nrn^!   ,n   lu.,,     :;|,^:,^:,   aM,i   ;!1.;.^m)    .,,    ,!„■    n;i,-t,-r   I  nuk 

n  tl„.s,.  ioli,,,  and   tu  ~nl,Mn„i,.  tl.Mvinr  ,u,.  .■.•rtiti.-at,  <  ol 
.;    o  t  1,.  >am..  lands  ,vsh ruv.ly.  ,n  ll,..  nan,,.  „f  tin-  ,„„in 
ti    ,    M)  lo  onl.r  tlM«  d.tcMdanls  .Mdnlvn    |„  pav  to  th,        ,in 
•It    Iht  .om^  „f  suit   in    loth  ,„u.t>  l.lou;    ,  ij    t.,  ..rd.r'thc 

Hlaid  (,il.l,s  1.,.  ,.,,.,-  ,n  tIa.M.  courts  an.!  1:mv,  an.l  al-o  pav 
>    in.  d,|.;ndants  A!,  |,nyr..  all  surl,  .o^s  .itiur  in.umd  i-V 
tlM  m  or  paid  hy  til,  n,  t,,  ih.  plaintiff  as  IhtcKv  provid,  ,|.     Tiir 
(Iflrndani-  .M.lntyiv  inu-,   pay  to  thr  plaint'iff.   .Mr>.   >!,vMr 


licr  (ot- 


I'l    llii>  appeal. 


Hn/''^<h'''~''7t"'''''  "'"'  "■'//"■'"•^-  f-r  appellant:  S,. 
hnrhr.  Mn,„.l  \\,,.,,  U,r  r..~pnn,l,„i  M, -,  r,  ilW..,,,  ,„ul 
Mcllc.^iin    tor  111.'  M.lnlvr.  s. 


.1.9.ST/.S  r,..   V.  .1/.,,    L'.,il,:  n,ni  uilnrs:    J.sx./.v  r ',,    v 
II  "■"""  I'',;  "/.'/.///o///,,-i(un.,,|i,|;,,,.l  .\pp.,,n; 

•^•'■"'•^'   ^'';-..^-   /'"""/"'     ll'"//'"///    n^nl  nllnrs:    Ass^fsCo 
^■-      "   '      '''"■'    "■''"'    "//'"-     i<  'nll-..ii(l;il,.|    .\p;».;ih. 

■^■''"'y";  y.-   '''"'"■  /^""H'liNiuhJ  (,l/:,rs;    Ass,/.-  ( ;,    y 

//'///     'h,n',n,    ./'^./  .,//„, -x    ,('(>. i.M.li, I:,'-,!    .\|.p,;|l)^ 

(Aufiust  .'i.   I.  .-,:    N.roiiiP.r  1.  ■_',  :;.   (.  ;,  ,;,  i:.(ii:  ..,,i,| 
\i-v   ■/Au.^^u     |,^N„   1.i:.,im,  m  i,,v--d{i;.,i>Ti.Ki;i,  Tm.i:. 


'n,.s,.  xv..,-,.  thr,.,.  ,onM)lidat...l  ;.pi'<'als  f-'oni  .iu.ltrtnet.ts  of 

l'^^;:;;;^::,•^^';;^'yl^;;\^;:;'-'•'■'•'T<.r...,.,u,,  x.  z. 


A>si;rs  CO.  V.  Miiii:  Kdim 


ri.j 


'I'lii'   fncts  ;m.|   nimiorou-  >t:itiii()ry  i)ro\  i-ion-  ;irc  -tatcl 

in    t'lr  judmil.  lit    ul'    I  lir    lio.ild. 

'"/"/"     1  111(1     .\!.-|(ii:i:ilii,li.    I  did    |),i\,\-.    Inid    L'dl.ritM)!!, 

I  "I'i  I  III. lie  .\-    ,iii(l  Sir  Artliiir  W  il-on. 

■  i'^'  ii:ini.  .1  :  pp:  ;,i,  iiniii  :,  ,\vnvv  of  tlic  Court  of  Appr.-d 
"'•'"l"-  -".I.  llMiL'i  ;„  f,.i\,,r  o!  the  nv-pomlcnts,  .lrcl;,rin.j  i!ic 
luo.ri.liiii;..  ,,|  ih,.  Xiitivc  I., ■111(1  Court,  the  ])rovi-ioii;il  rcjii^tcr 
in  t!ic  hiiid  trillion  r  otiicc  llic  Cov(  riior'-  \\,-iri;int.  tmd  the 
•  crliliciic  oi'  lit!,.  i<vu((|  there  n.  to  he  \oi(l  iiiid  onicriim;  th(; 
<<'rtilic:itc  of  title  issued  tliiivoii  to  i,e  delivered  u))  1(7  tin- 
di>trict  l:iii(l  reni-tnir  at  (;i>.l-oriie  lo  !.,■  (-Micellcd  :iiid  the 
register  to  lie  aiiiiiided  aci  .irdiii'Jy.  willi  co-t- 

S(  (Olid  appeal-  t'ldiii  ,1  d(  I  ri  (■  of  the  same  court  i  Xoveiniier 
S,  HHIJMleelariiif.':  Iha;  the  app(  Hants  were  trustees  of  the  lauds 
in  suit  tor  the  res]  ()ii<l( m-  who  were  entitled  to  mesne  prolits 
for  such  period  >in.c  .hnic  Is,  ls7'.»,  as  was  not  lianvd  hv 
liinitatidii. 

'lliird  ap|;eai-  fioin  a  decree  (Octolier  2!l,  11)02)  declaring 
that  ihc  in-tnmieiil-  \y  which  the  ai)pellanl<  claimed  were 
void,  and  th.it  the  rejii-iiai  mhi  thenof  upon  the  provisional 
ret,d>ler  aial  ihc  cert  iticatc  o!  ijilc  i-:^ue,|  to  the  appellant-  were 

al-O  \()i(|.  .■ilid  lh:il  the  ceililic:,!,.  -hoiild  he  d.  livered  up  to  ih,. 
di-trict  lam'  n-ni-f  ir  at  (.i-l'orne  to  he  caiic  lli  d  :iiid  that 
I'oth  iv-i-iir-  -hdiild  \h-  amended  accordinjily.      M. -ik    piotits 

\\ere  al-O  directed    td   he  rec()\-ere(|. 

'rhe  respondent-  III  :ill  ilire(  appeal-  are  aeorj..:]!!:,!  ii;itivc- 
of  N(  w  Zcal.iiid.  The  i(-p(ii]d(  Ills  to  the  fir-t  appcil  cl.-iinied 
to  he  ()un(r-  .•I'l  (irdiiiu  lo  n.itive  cii.-tom  of  a  Mock  of  Lmd 
caljed  Wainji.-irdiiii.i  \o,  :;.  i-  I'oiiiul  m  their  l.ivor  on  Manli  22. 
iSTti.l'V  the  N.Miivc  I.'iiid  ( 'ourt.  which  ordered  that  a  memo- 
rial dl  (luiier-hip  he  i-.u,(|.  r,u.  at  ilic  time  (,!'  -uch  fiiidinK 
they  ailefi'ed  that  no  ajiiiroved  jilan  of  the  land  wiliim  the 
n_i(aninii  of  section-  :VA.  71  and  >;{  of  Tli  Xnlm  l.inul 
('unit  .1(1  ,,i'  />,.;.  w;,  - 'in  e\i-i.  lu  ■■.  iKir  u.t-  any  iik  iiid-  MT'.t 
rial  of  dwiier-hip  limit  r  -1  (  1  ion  17  ai  l  ;i,'ill\-  i--!i(  d  tlhic- 
for  until  |ss|i.  Ij,,.  api.eil.ini-,  on  th.'>  diher  hand,  all-Livd 
that  one  (  ddpt  r  piirclia-ed  the  hlock  froin  the  n:iti\c  owners 
li\  a  lie  nidianduni  of  traic-fer  of  Decemiier  '.i,  ls7t').  and  on 
l)ec(  tiiher  2,s,  ls7t(.  ol it.aiited  an  order  in  freehold  tenure  under 
the  ,\(t  of  1S7;^  .111(1  on  I'ehruaiy  .">,  Is77,  ])rovi,-ionallv  rejiis- 
"  i"i  'ill-  'i.'i'T  umh  r  The  Lniul  Tmn.-fpr  Act  of  187.',.  In 
April,  i,s,N'.i,  thiy.  ,1-  niorti;;u:ics  from  Cooper,  ohtained  from 
the  Xative  Land  ( 'dim  the  Chi(  f  .hidfre  si^niin-r  fdr  .lolin 
Ko'iaii,  a  retired  judiiei  ,i  iik  inorial  of  owii.r-hip  in  l';i\or  of 
th"  respondents  antedated  .M.irch  22,  ls7tl  caused  to  he 
Notk:    Sl;ir-p:imii)i  refers  to  .  1'H),">i    \,  C    1  7i-, 
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iiiilor^i'il  ilicri'oti  th:-  ccrliiifiitt'  provili'il  hy  ^.•;'tion-<  fil  aiil  r."> 
of  The  Xdti'c  L'liil  Ar'  /sT-j,  ami  tlir  order  in  fn-i-liold  N-iitin' 
all  (l.itcil  Dcccmlpi  I-  2S.  IsTli  'nnl  in  l'a\(tr  ot  ( "ooprr,  ain! 
<'atisc(|  till-  riHindii.il  with  its  ind.  ;  •  incut*  to  lie  jjrovi-ionally 
rcjri^tcn  d.  Tiny  tlicn  olitaincd  tiorn  the  ''ovcnu"  ol'  llio 
colony  a  (criificalc  of  title  issued  to  Cooper,  .,ud  from  <  'oojior 
a  tran-fir  to  tlicinselves  of  the  lands  in  suit,  atid  fioin  'ho 
d'strict  land  rci.d-trar  a  eertifieate  of  title  then  to  Twct  >uits 
were  then  l.iniii:lii.  which,  so  far  as  niati'rial  to  this  appeal, 
were  for  the  >anie  object  namely  to  have  the  certificate  of 
title  called  in  and  cancelled,  or  'o  hive  the  app'  'lant<  <ieclared 
liu~tces  for  the  pl.aintitTs. 

The  resptjudent  *  to  the  cond  api)i:d  claimed  to  l.r  owner> 
accordiiiK  to  native  cu-toni  of  a  Mock  of  land  called  Wain- 
tiaroinia  No.  2.  declared  to  he  ^iici  hy  a  memorial  of  owner- 
hip  date<l  .March  22.  ISSO.  issued  hy  the  Native  Land  Coiut. 
and  th.at  they  li.ad  neither  >old  to  the  apiiell.ant-  nor  ilone  any 
act  whereliy  they  ce.ased  to  he  owners,  nor  h.ad  the  memori.al 
been  cancelled  or  destroyed  in  accordance  with  l;iw.  'i'he 
Nativ(>  Land  '  ourt  had.  however,  on  lelnuaix  lit.  I.s77.  i->ued 
;i  >iniilar  memori.al  although  ;it  th.at  time  no  approved  plan 
sudicieiit  to  ^tive  the  ccjurt  jurisdiction  was  in  (  \i>tence.  The 
said  Cooper  hail  on  the  pr<'\  ions  .laiiuary  !t.  olitaincd  ;i  iiieino- 
r.iriihim  of  transfer,  and  on  .June  2S.  Is77.  ;in  order  in  :re<- 
l.old  tenure  <jf  the  lands  jn  >uit,  and  cau-rd  it  to  lie  pro\i-ion- 
ali>'  II  nisteied.  The-e  proci-ediiiii-  ihr  ri-|ii)nilriil~  all' i;rd  had 
lieeii  amnilled  by  (jnler  nl'  tin  (  ,i  i',  i  i  imr  in  .lauuary. 
ISO  lN7'.t. /.  c,  prior  to  *.Marrh  ■_'_'  IsmI:  iMUih.  liquidato-s 
of  the  (ilasfiow  l?ank,  :is  a>siirnees  of  (  eiper.  caused  the 
ceiiilieates  .and  order  in  freehold  tenure  re(|uired  liy  sections 
(11  and  7.">  of  Till  Xnlnc  Liunl  Ail  /.V?.)'.  to  he  indorsed  on  the 
nil  inori.al  of  March.  l,S>tl  and  ohtaiiied  a  cerlilicate  of  title 
Hum  till  district  land  cfji-trar  dated  August  2.S.  ISS'J,  ( )n 
Au;.UM  1").  ISSli.  they  al~o  reiii^Iered  77/»  (lliistiiiir  lldiiL  Act 
ISS^.    wllirll    \r-lri|    the    l.atlil    HI    ihiin. 

'I'he  re>|)ondent>  to  the  third  ai)pe;i!  cl.aimed  that  they 
and  o  hers  h.ail  heen  found  to  he  owner-  of  the  Mock  K.aiifiatira 
liy  a  memori  d  of  ownership  dated  M.ay  2\.  Is7.").  i-sued  hy  the 
Nativ(  Land  Coin-t  •  .and  that  .after  partition  ;ui  oidei  hail 
111  in  m.ade  on  May  I'J,  iSMi.  inider  The  Xntin  Lnmi  Dirisioti 
All  ISS.'.  decl.ariiif;  thiin  to  lie  owners  of  Hann.atira  \o.  "J 
ithe  lands  in  -nit',  whicli  order  al.<o  directed  that  .a  (  nnvn 
iraiil  should  issue  to  them.  The  m  morial  was  then  can- 
relied,  hut  the  Older  of  l.ssd  is  still  sul>s'stin}r.  ami  i>  provi-ion- 
,illy  rejiistered.  Immediatelv  .after  this  retii-tration  the 
appellants  ohtaiiied    the   reiii-t ration   of  cert.ain   deeds  o!    -ale 
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un  'tT  wliicli  tlicy  dcrixcil  title  .•illcy:(i|  to  li;i\r  lie  n  niml''  liy 
till  (-|]()ii(l(  [Its,  ;iii(l  DM  Odolicr  S-i.  ls!t."»,  olit.iiiinl  ;i  ccrtifi- 
ratr  ol  title  roni  llie  ili-tricl  land  riri-tr:ir,  The  lii~lo'y  of 
tlic  transacliou  l)ct\\c  I  11  tlie  dates  of  M.iv  _M  .  ]^7'>.  md  .M:i\  1_', 
lSS(i.  as  {fjvi'ii  ill  the  apjiellaMts'  case,  |ial':itr:i|ih~  s  to  !'.' 
f()uii<i  liy  tlieir  lordships  to  tie  coriect,  is  a-  I'oliuu-:  The  lilorii 
\vas  leased  after  ilie  earlier  date  lo  ler  aiii  ^hee])  fariiii'i--, 
who  iti  1  7n  ;is^i!:iied  their  lea>e  to  the  timi  Kiiiro-s  and  ( irahani. 
Ill  that  year  .I'ld  ~iili>ei|ueiitly  tie  re-|  oiuleiit  -  :(iid  others 
sisriied  iiieiiior:iii(l:i  of  tr:iii-fer  of  their  intere-i-  to  the  linn. 
Til' -e.  :ift(  1-  iiHiuiry  diil\  iMiide,  witi  indor-id  liy  a  liu-t 
coinini^.-ioner  as  approNcd  under  '/'/(  Xnlirc  l.dnd-i  Fidinl.-; 
I'n  liiiiKin  Act  /iVA7.  'I'hercafter  the  lirin  rem  dned  in  pos- 
ses-ion without  paynii  nt  of  rent.  In  iss;5  the  lease  and  the 
rij;ht<<  iindi  r  the  nu  inoraiida  of  tr.ansfer  ■'.csted  in  the  Ola-uow 
Hank  hy  t  atisfe/  from  the  linn  to  tl  e  liiinidator-  .and  in  the 
ai>i)i'ilanls  h\  \irtne  of  77/r  (Ihi  i^mr  lifil:  Ad  <if  ISS.'  In 
ISNli,  after  due  iiKiniry  Ky  the  Land  Coi.rt.  tiie  order  of  th.-it 
(lal<'  was  made.  'I":ie  (  rown  tif.niit  was  drawn  up  lii;t 
lay  in  the  Nati\c  I-aiid  (  ourt  owintc  to  *non-paymeiit  'Isl 
ol  fees.  'l"he>e  were  paid  ill  IS'.l.")  In  .Inly  of  that  year 
a  dupliiate  w.as  constitnteil  a  folium  of  the  pro\i-ioti;d  reiri-ter 
iif  the  di-triri  1,'ind  re,!:i-t  i:ir  at  (dsooriie.  .\|  tlie  -.une  time 
the  ineinoi-and,i  of  traii-fer  to  Kinross  and  <  ii:iliain,  t  he  i  ran-fer 
from  them   to  the  appellant-  direct,   were  iey,islered     lull  on 

I'll      (I()\-erilo|-    llieli    i--Ued    hi-   W.-ilTailt    foi'   a    lertitieate  of   title 

to    the    -eller-,    and    the    rii;i-tr;ir    i--Ued    hi-    eellitieate  ol    'itle 
to   1  he  appellant-. 

In     :ill     llij-ie    ca-i  -    the    (   '■  i    I    df    .\ppea     <|eei    ed  foj'    the 

ri  -iiondeiit- 


Hohhiin.  K.  <  .  II.  '>.  lull.  .\,„iir,,ti.  and  Sniilh  Cliul:.  tor 
the  appellants  (onteiideil  in  the  lir>t  apjieal  ih.at  they  were 
entitled  to  judtinieiit  .aiiain-t  holh  -ets  of  respondent-.  The 
evideiwe  showed  that  t  lies'  W'Vr  Imtid  tiilf  purcha-er-  foi-  \alu- 
.ai)le  lisideratioi'  of  the  land-  in  -nit.  They  lioutiht  f'-oili 
the    resii-'eled    proprieior-    tlulMof.       Thi  y    lieiiuiie    thein-ehcs 

after  their  pureha-e  in  their  turn  rejii-teri'd  jiropnetors  thereot 
in  iiood  f.aith  without  notice  of  an.\-  ai|\er-e  cl.iiin  to  the  \endor-" 
title  iiy  (he  respondi'iil  -  o;-  :in\'  other  pei'-on.  and  without 
any  notice  of  :iny  mi-take,  u-re^ulMit\-  or  fraud  on  the  p.art 
of  any  i)er-oii  in  n  lation  to  the  said  hnnl.  Tlu  eertilicate  of 
title  issued  to  thein  on  reiii-tration  i-  under  -ui'h  eireuin-tinees 

eonelu-i\(     e\id(lire    of    tluir      -.lie,    .and    I'.ar-    the    re-pondents' 

.suit.  See  I.iudI  'rntitsftr  Act  IS7>i.  section  I'.t.  sul)seclion  5; 
sections  20,  :i.j,  10,  4tl.'  W.);   Loud  Tmnsjcr  Act  lSS-5,  sections 
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•;■>•  •"'  '■•'.,  IV.'  a.ul  l;.(i.  Tin.  apixllants  ,Io  not  rom..  within 
iIh'  .■sn.pnoMs  sp,.cif..M|  i„  s,.,.ti„„  .-i,;.  M,,.!  hm.j.t  ^,.,-ti.„H  isi) 
•:n..l  1!  ()  tlirir  i.tl..  .•■.iinot  I...  .-.tt.-K-kcl  .,n  tl„.  i;n.,in,I  „f  any 
inlitm.ty  alLrtinfi  lli.'  titir  „f  tl.cir  tn,M>trrur.  Tlir  MlMtnc 
<)l  li.M.  Arts  1,  to  nn.l.T  lh<.  CTtificMtc  of  titir  (oiirliMvo 
.•vi.|..n,-,.  llHTcot.  >,.,..  .dM),  Thr  X„l,rc  hn-l  \.i  ISTS 
HrtioMs  ,  ,  ...lui  7(1  Tlu-  ,rrtific.-.tc  to  the  .•.p|„.|l:M.t.  was 
ISM1..I  mni.r  tlu;  .•nitli.,Mty  of  :.  warnuit  from  il,,.  (lovrnor 
whirl,  has.  I.y  v.rtii.-ol  s.rtioi,  12  of  nc  h,n<l  Tn.n^frr  \rt 
/.S.S',  thr  ! Of.-.,  an.!  .ClVrt  of  a  Ciowm  Kraut.  wl,i,-h  riiuuu\  l... 
imiM-achci  rxiTpt  I.y  piocr.Miinns  i„  tl.r  iialurr  of  a  srirr  fari,,^ 

As  rrf;ist,.rv(|   piopnrtors.   wh.th.T  on  the  proviMonal 
1.^-  or  •■oinpl,  tr,l  nuiMrr,  the  ,appr|l:,nts  |,..,v.-  .-,  *iiii,.  whi.-h 

I-  tUK^haiicnjivahl,.  .xicpt  for  direct  fr.aii.l  .■onunittc.j  hv 
'ti'iM^Hvrs:  us  honn  Ji.le  purcha-crs  from  rcKiMcrcj  prd- 
pru-  (,r>  th,.„.  t,tlr  ,s  al,.ohit.;.  Tn-l.T  s.rtion  Li  of  The  flunl 
Ixuisjrr  Art  /,S.S,;.  all  .l..ahntjs  n-.or.l..,i  on  thr  pro  i.  nnal 
rrpistrr  have  xvhrii  tn.nMVrn.l  to  thr  final  rrni>trr  th..  sa.nr 
•■ttrrt  ;i-.  ,t  thcv  ha.i  l.rrn  orifiin.ally  rrronlcl  on  thr  tin;.l  rr-iMrr. 

With   rrjr.Mnl   to  thr  rontrntion   that    rr<ri-tration   in   this 

■  wa>  Miv;ilid  l.rr.ui-..  of  thr  invaliditv  of  thr  ord-rs  nndr  l.y 

.\;itiv<-    l.;ind   Coint,    whirl,   atilhori-rd    thr   i^suc   „f   il„. 

rown  (:,,,„t,  thry  ,„nt(  n.lr.l  that  all  thr  proc-hirr  i,rrM-ril 

I.y  /Ar  .\„^,.t.  I.,u>,l  Arts  in  thr  m.utrrof  ,,urrhasrof  land-from 

Kit. \r.  had    .rrn  sni.stantially  followed,  and  that  thr  \ati\,. 

.;ni.l  (  omt  h.ad  nnr>ti«atrd  all  matters  r.latin-  to  th,.  asrrr- 

tanimrnt  and  tran>trrof  th..  nali'.,.  titIr,  and  ha.l  dreidr.l  thrm 

on  wi'  iM"  !'•"■  ="•'"""'"-,  ■'■'"•  <•-•'•'•'•  <'f  f'rrhold  trnnrr 
on  «h  rh  the  (.ovrrnor  .acted  n.  jirantinjr  his  warrant  .and  the 
diMnct  reiiMr.ar  acted  i-  t;ivin-  his  .rrtiticatr  of  title  was 
"f'""l>'''H'l';"l''.  an.l  at  any  rale  could  not  l,e  ..xamined  into  or 
d.srei^arded  .y  the  reuiMrar.  A.  an  order  of  th,.  Nativ,.  I.aml 
i  oiirt  It  IS  thr  r,-,or,l  ol  .-,  roiirt  of  ..x-'hisive  inris.liction  coi-- 
Husivr  m  another  court  in  ,a  ,„llat,.ral  proc(,dinir.  .-.nd  not  to 
.e,,u,stu,i,,.,i  I.y  ()|I,ri..ds  in  the  n.jristry  olli,.,.  a-'tinn  un-h-r 
!,■  Ifansirr  A.t~.  Nor  ..an  it  now  l.r  ..t  aMd..  ...nd  tlu-  r,.«is- 
tration  ,..anc,.ll..,l  as  ,t  it  w,.,,.  a  nullitv.     Th,.  ol,j,.,.tio„s  to  Uu- 

I ,  ••'■'■'l'>r,.  an.  noi  .ul.,tant.al.  :,n.l  lapM.  ,,f  tiin,.  has  ,.„r..,l  tlu-m. 
Ihr  app,llants  and  tlwir  pr<  ,l,.c,.s^ors  have  sin,',.  IsTti  l„en 
in  rontmuous  poss,.ssion  of  th,.  l;,n.ls  in  suit  throughout  the 
wl:,)l,.  ot  th,>  i..o,.e,.,lnms  allcfr,.,!  to  !.,•  irn'-ular.  Th,.v  Iriv,- 
«;.xpen,|,.,  larRc  sums  of  mon,.y  on  improwinents,  and  un.'.tlv 
in,.r,;is,.,|  Its  value  as  pro,lu,.|i\,.  pastoral  ,.>tatr,  will,  "ih:. 
knowl,.,|ji,.  of,  hut  without  ol.j.rtion  l.v,  tlu-  r,.spon,l,.nts  I, 
vva<  not  ti  I  IS..7  th.at  a  ,.av,..at  w.is  ,.n„.n.,l  and  ho>tiiitios 
(•omm,n,.e,l.     In  I'.HJO  a,.tions  ^v.re  brought  l.v  nativ,.s  „■,  n.Vj 
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in  tin-  lilt  iiu)i:iiiiia  of  ()\vii(r-lii|i  of  .M:inh.  I.s7ii.  jtjr.'iiiist  the 
appellants,  niitl  in  pnvious  yiars  l>y  certain  other  natives  in 
respect  of  neinlil  oriiij:  Mocks  of  land.  Tliev  were 
retranlid  as  repre.-eiitative  actions  and  faile<i.  *See,  *1S3 
ns  regards  twoof  lliescactions  wliicli  iiave  liccn  reported, 
Mnttn  V.  Af.sel.1  ('„;'  Ihwn  Til:it/I:i  v.  .\.-.-,ls  Cir  Heference 
was  made  as  to  tlii' effect  of  rejii-tration  inider  the  f.and  Trans- 
fer Acts  and  as  to  the  vaii(hty  of  transfers  mider  tlic  Native 
Land  Acts  to  I'nritonc  v.  Miiltlicry-'  (iihhs  v.  .l/r.v.sc/;'  ('rcililorii' 
Trusta  iif  AnLnUni  v.  WnlLcr:^  AUoniiij  (I'miral  v.  Tipne* 
The  Land  Transfer  Acts  are  exjire^sed  in  very  nearly  the  same 
teims  in  all  the  Aii>tralian  colonics  as  in  New  Zealand.  In 
b-'outh  An>tralia  (sec  lininiin  v.  Amlrars')  it  has  liecu  held  that 
sections  ri'i.  .")ti,  and  d.")  of  the  Land  Act  of  Iss.').  protect  the 
appellants'  title  even  if  they  were  the  lirst  holders  of  a  certifi- 
cate of  title,  instead  of  holdinii  the  still  stronuer  |)o-ilion  of 
boiKiJidc  re;:istered  transferees  from  rejiistered  holders.  I'urther. 
if  the  re>pondents  have  sustained  any  los-  t)r  damage  hy  the 
registration  of  the  appellants,  their  n  nicdy  wa-  in  an  action 
afjain-t  the  ri'fii-trar  icner."!.  See  l.aii'l  Tiiiii.f(r  Ail  IS^n, 
section  i;{:{.  .and  the  Act  f  Isv.").  .section  \~S.  'i'licy  are 
barnd  from  the  present  action  I'y  :>  ami  4  Will.  I,  c.  27,  and, 
having  lain  hy  -o  loni;  whilst  the  appellant-,  bclievin;;  the 
property  to  he  their  own.  expend'd  monc\  liienon,  c.uniot 
now  lie  allowed  to  assert  ;iny  title. 

It  was  al-o  conten<led  in  all  tae  appe;ils  that  any  failnris 
whii'li  there  iiiiiihl  lia\e  lieeii  to  (<l)ser\e  all  details  of  procedirc 
in  the  Land  (\Mirt  under  the  Native  Land  .\cts  were  .-o  iiivi.al 
as  not  to  invalidate  the  a[i)>cl!aiii-'  title,  and  \\<v<-  eridr-  to 
which  the  apixll.aiil-  Wiic  not  p.irlii  -  ami  (if  v.hicii  tln>-  h.id 
no  notice. 

I'liiilier.  it  Was  miitcndcd  v>it!i  re-i.-rd  to  these  irre;iiilari- 
ties  in  the  Native  Laml  (  oiiit  ]iroce(liire  that  tiicy  wef  i  ot 
pioved.  .\s  renaids  the  tiist  appeals,  it  was  cotitt  tided  that 
the  map  '•appi()\(<l  as  a  sketch  pl.-in"  pioduced  to  l.'ii-  xiirt 
in  l>7i>,  was  an  appioved  ni.ap  in  teiins  of  Thr  .\(il,ir  l..!i„l 
Avl  tS'i,>,  sections  ;5:>  and  71.  The  order  for  a  mtiiuii.il  of 
owneiship  w.-is  a  coinpetciit  order.  The  ali-ence  Oi  i 
nil  inorial  of  ownership  *foll()wini;  upon  the  order  was  *1>1 
not   i)iov(d.  and   its  cxi-teiice  oiijiht    to  he  presiim. d. 


'  (is>7;  li  N.  /.  L,  ii.  :!:i;i. 

»  (iss'.ti  is  N.  /.  1,.  I!.  -IIW. 

*  (INNS)  ft  .\.  /,.  L.  \i.  711;  and  mi 

*  (IMIl  X.  C.  •J4S. 

'  tlssti  :{  .N.  v..  L.  I{.   (".  .\.)  '.(L 

*  ^^ss-)  «  N.Z.I,.  It.  I.-.7 

'  (I?i7S)  12  S.  .V.  L.  IL  I.".:5. 
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Its  al)M"iict',  liowcviT.  woulil  not  nullify  tlii'  siil>M'ciiii'nt  order 
of  fn'«li(»lil  Iciiiirc  of  !)•■»( ml ii'i-  2iS,  1S7(».  in  favor  of  Cooper. 
That  was  a  valid  order,  the  registration  of  which  on  the  pro- 
visional  register  entitled  >nl)se(|uent  purclia-ers  from  ('oo|)er 
to  till'  lieiielit  of  all  the  provi-ions  of  the  Ael  of  ISS.").  See 
seetions  ,")('»,  iN'.t  and  l'.»lt.  It  was  coniiiidrd  also  that  the 
sinnaturi  of  .Maedonald.  ( '.  .1.,  on  hehalf  of  I'ofra.i,  .1..  retired, 
wasetTeetnal  inuler  sect  ion  (i"  of  The  Xalirc  /.and  Court  Act  ISS'I, 

As  rejiards  the  second  ajjpeals  the  same  nener.al  contentions 
applied,  and  in  particular  it  was  urjied  that  the  order  of  freeliolil 
teinire  ill  fa\nr  of  ( 'oo|)er  of  .lime  lis,  1S77,  was  a  valid  onler, 
:ind  that  the  re(il-tr:ition  thereof  iii)i)n  the  provisional  refiister, 
fnliciwfd  l.y  the  rij;i-i ration  on  the  |)ernianent  rejii-tir  of  the 
li(|uidators  of  the  ( lla-^ow  Kaiik,  nitiiled  >iil)-c<)ueiit  purchasers 
In  ilii   iii-nefit  of  Till  Lanil  Tniiisfir  Act  (if  ISS'i. 

A-  retiards  the  third  appeals,  they  eontendi  1  lli:it  tiie 
imloi-iiiy;  a>  approved  of  the  memoranda  of  tran>fer  li\  I  he  trust 
coinmi-->ioner  was  ('(luivaleiit  to  a  eonlirmation  l>y  the  coort  in 
term<  of  The  Xnlin-  Lmnl  C:niit  Ad  ISH.',,  §  .")7;  that  these 
memoranda  at  the  time  of  execution  related  to  land  which  was 
customary  Land  within  the  meaiiiiii?  of  th.-it  exjires^ion  a.s 
interpreted  by  Thi  Xuliir  Laml  Cnurl  Act  of  IS.'K'f.  and  that 
the  transfers  thereof  having  lieen  dul>-  confirmed  within  the 
meaning  of  section  ~'-Ui(  that  Act  weie  lunperly  accepted  !•>  the 
retji>trar  as  heinu  interests  in  eu-tomary  laiul  which  were 
claimed  prior  to  the  cominj;  iiiio  (/peration  of  that  .\ci.  Aceord- 
ii!j;ly  his  i»ue  of  a  ceitificale  in  Octotier.  I's'.'.'),  to  the  a|>ellants 
was  in  conformity  with'-ection  1  \  of  Thi  Land  'Transfer  Act  ISS-'>, 


\W  f. 


of 


and  scetion  ~-i  of  The  .\allre  Liiinl  ( 'mirl  Act  tS'-l.'i. 
this  latter  section  each  n;iti\  ■  owner  liecnme  the  individua' 
owner  of  his  share  under  tin-  I  :iii(l  liMii-ler  An  -uhject  to  .all 
ecjuities  alTectinu  his  estate  or  uiierot.  I  Ik  ii  the  traii>lcr 
hy  each  native  to  the  appellants  haviiiji  Ir.  n  iiidnr>ed  under 
section  'u  iihi>I  Ik-  deemed  ti,  have  lieeu  conlirmed  liy  the 
Native  Land  ('ourt,  to  have  heen  validated  as  an  (ifective 
aiiin:iti<pii.  :uid  to  h;i\e  authorized  registration. 

II.  .\ .  llu<.  I:.  Ilriiji.  and  .1/.  W  im/ifhi  iiik  r,  fur  the 
*185  *respo!idents,  contended  that  they  were  owners  of  all  the 
l;iiuls>uhject  to  the  three  sets  of  .-it'pea  Is.  In  reference  to 
the  lii-t  hlocU,  ' '  I  y  are  owtu  rs  according;  to  native  custom  and 
have  ne'.'er  alienated  it.  Thev  were  owners  in  IS7()  when 
the  Native  Land  t 'ourt  i)urported  to  adjudicate  to  thjit  efTect. 
I5ut  at  the  time  of  that  adjudication  and  of  the  atiteeedeiit 
heariiiR  it  was  IouikI  hy  the  appellate  court  that  there  was  no 
approved  pla:i  of  tlie  land  in  existence  within  the  meaning  of 
sect  ions  ;5:?,  71  and  s:].t,\'Thc  Siitire  l.mnl  ('imrt  Act  1S73.  Norwas 
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aiiv  iii'iiioriiil  ol"  n\Mi(i>liiimiiii«r  section  47  of  Tin  Sulirv  lMnd 
Ad  IS7J.  ;iMil   ixfiiittd  witli  tlic  nt|iiirf.!   furiiialitirs.  i-sii,tl 
until  1SM>.     Tliirc  \v;i-  i.n  power  iiiuler  tlii-  latter  Ait  to  i-.-iie 
an   iiiterlocutorv  old' r   tor  a   ineiiiorial  of  owiiersliip.     'Unit 
iiieinoriai    alv.avs    lies    at    tl.e    root    of     native    traiistVral.le 
title,     liilil  this  ease  it  has  niver  lieen  asserted  that,  prior  to 
the  issue  of  a   memorial,   native   title  is  cajiahle  of  transfer. 
Aeeordinjilv  the  in(  inoraiuium  of  transfer  mikI  order  in  freehold 
tenure  in  favor  of  ( 'ooper  in  IsTfl,  iinilir  which  the  apixllants 
claim,  were,  if  itroved  to  h:ive  tM'en  made.  ai)M)lutely  void  as 
aRaitist  the  re~poMdiMit>.  and  inoperative  to  convey  any  rights 
to  (  oopcr.     'I'here  w:is  no  power  to  lake  tho>e  stei)-.   which 
were  no  donl.t  the  i.re-cril.<d  proces-e-  of  Iraiislcr.  until  altiT 
;,   ,„,.|uori:il  nl   n    ii(rdiii>  h:.d  hecii  i.roix'fly  i-sucd,  tor  until 
that  wa<  done  ihr  nati\e^  h.-id  no  t ilic  tran-feralili'  to  l-.iiropraiis. 
The  Native  Land  Court  ncv.r  made  the  imiuiries  rc(|uiied  hy 
sections  .V.I.  (10,  til.  7.")  :md  ^:5  of  Tlu  Snlm   l.<iii,l  Arl  ISl.',,  mu- 
cerniii}!  anv  tran-fer  from  tli<    resi)ondents  or  tlmr  ro-(uvners. 
Nor  did  it 'ever  niaUe  any  order  '  ;  freehol.l  tenure  of  iIh-  land 
under  t  h.>  ant  hoi  it  V  of  that  .\ct.of  which  could  po-e^s  ;iny  t..r.i' 
..r  vali'lity  thriTiiiidri'.     A I  the  t  ime  when  1  he  inciiiorandum  and 
tran-fer    unv    alleticd    to    have    l.een    made,    ther,'    were    m.aliy 
infant  native  owners  for  whom  no  trustees  had  l.een  ai.|i..iMt( d 
under  the  .U(;..n  /.'»«;/  K.^lnh    Manuirmnd  Ad  1SH7,  an<l  under 
sections  .-.  I  and  .'..-)  of  The  \<itirc  Lund  Ad  IS7.h  and  amonn  these 
infant-  wciv  inaiivul  th^  n-pundeiits.     Th  is  even  it  th<'  lands 
had  become  I  ran.-leralile  hv  virt  ue  of  a  valid  meinonal,  I  hey  had 
not  IwenelTectivelvtransfernd.      \rr,,idiimly  it  tolhwrd 
that   the  provisional  *rejriMi:!i  mn  iii   I  diruary,  lS,,,ol      iNi 
the  said  orihrof  freclmld  leiiuie  under  The  Lund  Twnsftr 
Ad  1S7.'„  was  al>o  void  and  rnuterr(d  no  riishts  upon  ( 'nopvT.    >>o 
jilso  his  transfer  to  the  appellaio-.     The  memorial  ol  oxmh  r-hip 
lirM  ..htained  in  ISS'.tatid  aiUedat<'d, and  the  ir.doiMin.nt.-- there- 
on ot  certiheates  and  order  in  fnchold  tenure  and  provi-ionally 

refrist.riuft  the  >am.\\(re  :ill  void  airainst  the  res] leiii-.  who 

knew  nothin;i  of  the  lransa<-tion,  and  fraudulent  wiilnn  ihc 
meaning  of  Tin  Land  Transfer  Ad  /.S7'/.  and  it~  aim  ndnaiits. 
an.l  of  the  later  Act  of  INS.").  All  tlu-e  proceeding-  wci.'  not  to 
be  cli-^sed  as  mere  irre<iularities  eap.ahle  of  lM■in^' cured,  as  the 
appellants  contend,  l.v  lai)>e  of  time.  Th<'y  are  ot  a  natme  to 
(h>strovt!ieiurisdicti(.noftheN.itiv.l,andCourt.whoseauth..nty 

and  procee'dinu-  inuM  he  >lrictly  resiulai.d  hy  the  A<ts  wlucli 
estal.li-h  it.  .\ccordinnlv  the  aiMx  Hants  wcie  not  a<  regards 
this  parcel  of  land  in  the  i-o-itiou  of  rcKi-i.r.d  bona  Jidc  pur- 
cha.sors  for  value  from  a  rejii-tertd  propii.  tor. 
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III  nfrn'licc  to  the  M'coiid  li|<irk,  there  Was,  lioidcs  the 
object  ions  already  .-tated,  the  additional  olijectiuii  that,  as  tJie 
result  of  an  order  of  the  ( loveriior  in  .laiiiiary,  ls7'.»,  all  proeeed- 
inRs  licfore  taken  in  the  Native  Land  Court  were  annulled,  tin- 
provisional  reni.-ter  wasvacated. and  all  entries  ilicrec.ncanielled. 
See  Mctioii  .V.l  of  Thr  Xntirc  Lnml  .\it  is:.',,  ami  section  1_>  uf 
the  I. and  A<t  of  ls7I.  'lue  re>|)oiideMt-  rely  on  the  ineniorial 
of  ownti>lii|)  thereafter  i<Mnd  t..  them  in  .NJarch,  ISM),  wiiicli 
has  never  heen  cancell(tl  or  destroyed  in  accordance  with  law. 
It  was  peiidiii};  thi>  order  and  the  procetdinjts  which  led  up  to 
it  that  Cooper  as-ijjned  to  the  li(|iiidators  of  the  l.aidi  l)y 
nieiiioranduni  of  transfer  datid  .hitie  Is,  ls7<t.  After  the  order 
the  only  >tep>  taken  were  that  the  ai)pellanl>  and  their  vendors 
procuivd.  without  the  knowledtii'  of  the  respondent-^,  indorse- 
ments thereon,  under  sect  ions  .",1  and  To  of  The  .\<itiiv  Jjunl  Ad 
/.S'".>.  of  the  certilicati  -  re(|iiired  ihereKy,  and  also  of  an  order  of 
freehold  tenure  in  favor  of  Coojier,  unili'r  which  and  without  any 
( ioveruor's  warrant  their  vendors,  the  liipiidators  of  the  (  d;i->:ow 
Hank,  ohtained  a  eertilicate  of  title.  sul>se(|uently  transferred 
to    the  appellants    hy  force    of  T/iv  (llusijoir  Kniik  ,\<l    ISSJ 

Tiie-e  certi(ic;ite-  ami  order  were  indor-ed,  not  ni-rely 
Is?   uilhoiit*  the  re>pondeiifs'  knowledge,  hut   without   .-mv 

examination  Ky  the   Native  Land  Court  under  sections 
.")(>,  ()0.  01  anil  To  of  the  natives  interested. 

In  reference  to  the  third  l.lock,  the  respondents  ,,tle  wa- 
iind  ran  order  dated  May  TJ  l.ssti  of  the  Native  I.:ind  Court 
m.ide  unde  Tie  Xntnr  l.iiinl  Din.^mn  A,(  ISS.'.  (lec!arin« 
them  to  he  owners  tin  r(  of .  and  c:in;'ellinj;  a  previou-  nninoriaT 
of  owiier~hip  in  their  favor  is^n.d  under  Thr  Xulirt  Lni,<t  Aii 
1S7.1.  ami  dated  May  11,  isTo  rel.atinii  (inlir  nhd)  to  the  same 
hlock.  The  appellant>  were  hol<hi>  of  a  lease  d.ated  March  I, 
iST.'i,  Irom  the  resioiident<  and  others,  owmrs  of  a  hlock  of 
land  which  included  thoM'  in  suit,  lictii-trat ion  proceclintis 
were  taken,  and  on  Octoh.  r  •_':{,  IMI,"),  the  ai)peilant~  oht:diied 
their  certificate  of  title  without  the  kiiowl((l«e  or  con-ent  of 
the  respondents.  They  wionjifiilly  ohtained  it, and  accor.linjily 
were  rifiiitly  held  hy  the  ai)pellate  court  to  he  trustees  therecjf 
for  t!ie  respondenl>;  for  the  heneficial  tule  w;i-  in  them  siihject 
only  to  the  appellants'  h'ase.  The  re-pond,  tit-  h.ave  never 
jiarted  with  1l.(  ir  title  under  the  ord.r  of  issfi.  The  <Ieed-  of 
sale  under  which  the  appellant-  cLiini  were  not  valid  alienations, 
and  (lid  r.o*  authorize  reni-tralioii. 

The  -ame  nfiKnil  observations  ajiply  to  all  thre<'  ca-e--- 
that  the  appellants  were  not  buna  Jidc  re-jistered  owners,  and 
their  title  \v;is  vitiatetl  hy  fraud,  in  ohtainiiifi  order-  of  freehold 
tenure  in  violation  of  estahlishcd  lejral  |irocedure;  in  ohtainiiiK 
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d  (N.  in  (oorxr  ot.t.Mr.mR  and  retaining  title  to  laid 
oMa.n.d  hy  a  vo>d  order.     Tlu-  «.-,iers  vvr-  Told  as  „      ,0  „ 

ron\(,\  .  tlu.  d<'i;d.s  were  void  :ind  iiKuiiipl.tc:  aiul  the  absemv 
of  m.n.ornN  ol   owner.l.ip  showed  th:.!  there  was     „  "r       , 

^p.  Me  in:  ^T  ""  ';"'."'  ••"•-^l'"'"'«"t^  «-hieh  they  u  '  . 
«.iul,|eo  tran>t.Trin«toKuroi).-ans.  The <.vid,.nee  pointed  o 
collus.on  between  Cooper  and  the  offieiaN  of  the  S.aTund 
Courts.     Hef,.rene(.  „as  n.a.le  to  Xn-a,ha  Tnnwki  -    lUilcr- 

Lnud-y  l:x,,nrtel)<mi:^  HutnlWh,  v.  /;,„7/:"  .1//™ 
J'."";-'  ;■•  ?-'/"'e  :" //<  r«;  0/..„„  W,../,..^.  IhunrnLkVAssel^ 
U,-  Moore  V.  /'.,/..  Trustee.-  The  lands  i„  suit  had  ne^r 
uen  l.rouKht  UMd.T  the  Land  Transf.T  Aets  froln  i me 
0  tin.,.  ,„  lorr...  .n,i  .•onse,,u,.ntly  tlie  app..ilants  .-annot  elaim 
title  u.HhT  ,1,0-,.    \,,..     The  onier  of  fn'.hold  t..nun..  if       " 

nia. !..  by  ,Ih.  l,:,n,|  .  oiirt  in  th,.  due  exerei.e  of  i,.  jurisdiet  o 
would  have  brou«l,t  ih,,M  un.ier  ti„.  Tran.hr  .\ets  but  is 
|d.ea.  V  > lu.wn  the  m,  ,„ur;aida  of  tran>fer  and  the  memorial 
o  m  ,i,T,-.hip  d.d  no;  ,,.n.ply  with  the  provisions  of  The  Native 
Uind  Act  of  hs,.:  and  in  conM.pi.ncr  the  wliole  of  file 
.ro.ee.hn-s  I,,,  o.v  (he  Native  Land  (  cut  n  l:„nm  to  the  land 
tlie  -iibjert  of  tho>,.  iiilormal  proeee.lui«.  were  o,n,m  mm  ,udice 
and  xui,  .  1  urth,M-,l,.n.neeon  tins  point  wn~  made  to  AVz^rd- 
/""  '•  /^ ""■"■-■■:■  ;"/'"''^"""'"  V.  .\>//„,,-,  ;"  /'„„/;„  V  n-anl--" 
l/i  If  ')kirae  JilocL.'^ 

lull  replied. 

L(.iu>  LiM.i.i;^   -Mivend  ih..  judL-nn  nt  ,.ii|„ir  lordship..; 

llu;  MibMantial  (pie.-tion  rai<e<|  in  each  of  t',..,.  three 
appraU  i~  whethrr  th..  .\sset s  (  ounKniv.  Liniitrd.  \r,<  ae-iuind 
a  tiou.i  till,.,  as  auain-l  ihr  plaintil^,  whu  ar..  nativ,  ^.  U,  .-,  rtair, 

•    I'.tDl)  .\.  C.  'AM,  577. 
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CANADIAN  •rollUKNS  .-'i>ri;M 


hnvU  ill  N"<  w  Zmh.i.d.  Tlic  natives  luivc  ioiifj  l>cfu  out  ot 
po-c^sion.  Tiif  Axcts  Cimipimy  is  and  has  \>vvn  for  nnny 
years  not  oiilv  in  iiossesMon  l-ut  al-o  rcfiistere.l  m  the  land 
retiisters  of  tlie  colonv  as  owner  of  lli<  lands  in  dispnle.  ihe 
•ipiieals  arise  out  of  aetions  hrounht  in  llie  Supreme  (  ourt  l.y 
!\  few  nati\<-  to  iiMOVer  foitions  of  land  which  tornierly 
hclonged  to  tlidu  and  many  others.     In  form  tlie  action.s  are 

not  for  recovery  of  i)ossession,  Imt   l(ir  the  rectification 
*IS\)  of  the  re-ii>ter  and  for  mesne  proiit,-.     Hut  whether  '^tlie 

-iibstance  or  the  form  of  tlie  actions  is  refrarded.  it  is 
ol.vious  that  it  is  for  the  iilainliffs  to  estatilisii  tli.'ir  claim,  and 
not  for  the  Assets  (  nmi>any  to  jnove  their  title  as  it  they 
were  them^elv(•s  plaintiffs  out  of  ])Osses>ion. 

The  laiiiis  in.iiue-tion  in  the  first  ai)|)eal  are  known  as 
Waiiijiaromia  No.  -i:  those  in  (luestion  in  the  second  ai>peal  as 
Wain>raromi;i  No.  "-':  and  tl  o-e  in  (iiiestion  in  the  ihini  .apiieal 
as  P.antfatira  No.  -. 

The  title  of  the  .\,~-ei~  (■(.mpany  i-  derived  hi-torically 
through  one  Cooiier.  who  many  years  af;o  loujiht  the  lands  in 
(juotion  from  tiie  natives.  The  sales  to  him  were  carreid  out 
in  the  Native  Land  Court.  Orders  .■ind  other  (h)cuinent> 
necessary  to  enaMe  the  Assets  Company  to  ie  reiii>tered  .-is 
owner  under  Th<  l.mid  Titui4ir  Ads  wire  obtained,  and  the 
Assets  Conii>anv  was  registered  accordin>ily  a>  it-  tnhs  were 
com])leted.  nil'  company's  title  as  rejiiMered  owner  i-  im- 
peaciie.l  l>v  the  iil.aiiitiffs  ill  all  three  ca>es  on  two  <irounds-- 
namely,  lirst,  that  the  refii>tration  of  the  company  as  owner  was 
procured  hv  fraud:  and  secondly,  that  Mich  ivfiistralion  was 
in\alid  liy  na  <,ii  ..''  ■■]>•  invalidity  of  the  oiders  of  the  Native 
Land  Court  on  whi.  ii  wairaiiis  of  the  Covernor.  liavinsi  the 
the  effect  of  Crown  grants,  were  i-sucd.  on  \\hich  warrant>  the 
rcfiit^tration  was  fouiid<'d. 

Before  dealing  with  the  tacts  relied  up.on  for  the  jmrpo.se 
of  eMahlisiiinn  these  ( ontentions.  it  will  he  conveni(  nt  to 
examine  the  statutes  relatint;  to  ihe  land  re(iistry,  and  to  ascer- 
tain the  lejial  effect  of  ref-isl ration,  for  if  tiiis  <'iTect  is  what  tlie 
Assets  Com))any  contends  there  is  an  end  of  the  natives'  claim. 
The  As-cts  ( 'ompaiiy  contends  that,  in  the  al-sinice  of  fraud  !>y 
tiie  <  onn>any  or  it>  ajicnts.  reni>traiion  is  lonclusive.  and  ( (jiifer.s 
a  f;()od  titleOn  the  company,  and  tiiat  defects  in  the  proceed- 
ings in  tiie  Native  Land  Court,  even  if  proved,  cannot  atl'ect 
the  title  of  tiie  comijany.  altiioujih  sucli  defects-  may  po-silily 
.■ntiile  tlie  ii.atives  to  compensation  for  any  injury  caused  to 
tiuni  \.v  improper  registration.  The  (|ueslion  tiius  raised  is 
one  of   the  ureate.-t    iniport:ince    in  ihi'   colony,  and.  untortu- 
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was    ronHusiv.    'vi,!,,,.     ,,.„,,   /''""''-    "";    r,.r„li,.a,o 

iiKiSP 


.■Section  J3!» 


•  ■•■rtiticatr 


Asivfiardsfnnnl.it  \va^|.rnvi,|r,|i.,rtu„i  1 1'h  fl,..t     v     ,  ,• 
"■-'   -■u„.,v.t    was    no,  of    h^Hf  ,o'.o  in,       ,..i       '  f,,,,, 
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It  wa.furtl.crprovi(l<.l  (s.^-lion  1-u  that  '•<> ^'••','""  *^;,f °:; 
sc-ion  o'  otluT  action  for  tlu-  rcovery  of  any  l;.n.  >hovM  u 
4;  n  t  iu  npist.R  .1  i)ropri(.1or  for  tlu-  .'statc  or  infro  m  r..- 
'Stof'    m'lrhrwa^r'pM.r.dMxrrpt  inc.rtain^.^^^^^^ 

n  X  ..  tlK.se  ra-Ts  tlK.  production  of  a  ropisterc.l  f^rant  or 
;  i  u-  t  wa-  t.n  al.olutc  l-ar  to  any  such  act.on  a}ian,>  the 
:':ia  ;;opric,or.  any  rule  of  hnv  or  -.uity  to  . he  ..on  rary 
tiotwith-tamlinj:.  The  only  ex.cptetl  case  ^^hl.h  n.  ( 'I  I't 
ment  once  V  ',',iH,.  expros....!:  "the  case  of  a  per.on  depr>v<.<l 
o  V  V  'V  frau.l  as  against  the  p.Tson  resistcn-l  a-  pro- 
pU  J-  o  "•H  laTKl  through  fraud  or  as  ag^unst  a  p.T^ 
5mri;.p^...lu  nvise  than  as  a  transferee  '^"l"  J"'[.!-'^:;^^J'^ 
or  tliioutih  ■!  person  sO  regi.^tered  through  frau.l.  >ection  l^J. 
The  other  excptd  ca.es  above  refernd  t,>  do  not  re.,nre 

'"•^'Th'n";:' ■Tower  (section  10,  sub.cHion  4)  to  rectify  the 
n.g,-ur  and  to  late  ..ises  (.ection  IIC^  for  the  opimon  of  tie 
.pr.'..;  court.  Land  Transfer  A.^t  1.^7...  S  l'.'.  <  ,  ,  /  ; 
The  l^rovisions  relating  to  these  matters  .vere  re-ca-1  m  xU  A.  t 
of  18S5  and  may  be  passed  over.  \,,Kvthe 

I  i,r!,,  i.  ihroun  on  ihe  general  scheme  of  he  Ac  l.j  th(_ 
nrovi^ions  r.'lating  to  the  lan.i  assurance  fun,!.  N-ctions  3.. 
!   u  1  K  .(  sche.h.le  of  charge-  K,  be  paid  by  per^.n-  applymg 

fr  "-ration  is  giv..n  at  the  end  of  the  Act    andlhcM.  charge. 
0  1^.  U  e  fun.l.    a7.v  per-on  .leprived  of  any  lan<l  ui  (•on-equ-  nee 
S  an V    raud,  or  through  the  bringing  of  such  land  ^-nder  tl,e 
^,ntionsoftlu.Act.or!,ytheregi-,ratu.nohmyothenH'rs(M^a> 
proprietor,orin..ons,.(,uen.rof  anyerror.om..su.n.ornnM  cMn- 
tio.   in  any  c.-tiiicat..  of  title,  or  in  any  entry  or  nunional  .n 
.".  i,r  book    might   bring  an  action  for  damages  agamst  the 
Ph'-o     upo    \J^c  application  such  hard  was  brought  under 
fhe  p  ovlions  of  the  Act  or  such  enomous  registration  was 
n-ule    or  N  ho  ac,uir«l  titl.>  through  fraud,  error,  om.sMon    or 
m  s  e's°ription.      This    was    r,ualiiied    in    .•crtam    ca-rs    of    a 
"inlici  :?a  lonn  JJ.Ic  purchaser  for  value  by  making  the  assur- 
ance fund  bear  the  damages  sustam.d.      1  his  j  roMsion 
*l'i'  taken  in  ^connection  with  those  already  referred  to,  went 
'"   far  to    show   that,    excei)t    in   the   excepted    cases,   the 
re.,.,..n-d  certiiicat..  was  to  be  conclusive,  and  that  the  remedy 
Of  m'r^ons  wrongfully  depriv.  d  nf  their  property  wa-  to  obtain 
damages  from  the  wrong-do'T. 

Kg  the  matter  stood  under  the  Act  obS.U.  _  ^^    .^^^^^_ 

The  Land  'J'ran!<J< r  Ait  o]  iS.l  vM-t-t:u!:-    -  .-■■•    •-•••.■- 
duced  a  provisional  roister  for  dealings  wi,  h  ( '^^^-^:-^^^ 
crants  for  them  were  obtained  and  before  .•ertihcates  ot  tit  e 
under  thJ  Act  of  1870  couhl  be  issued.     Tl,e  temporary  receipt. 
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and  in('inorial~  i--ui(i  uiultr  llii<  Art  wcrr  iiiado  cvidcnco,  hut 
it  was  enacted  at  the  end  of  seetion  '.)  tliat  the  estate  or  interest 
of  a  refiisterdl  proprietor  of  haul  on  the  jjrovisional  resistor 
should  lie  indefeasible  only  ajiainst  the  person  named  in  tlie 
original  re((  ipt  and  all  persoiis  elainiinK  throuirh,  under,  or  in 
tru>t  fui-  him.  'M;i-  -hows  pretty  plainly  what  the  effect 
of  1)1  in^  on  the  ])ernuuHnt  register  was  under.-tood  to  l>e. 

The  Lund  TrtnisjiT  Act  187.'f  provided  for  tiie  registration 
of  instruments  affeetiny;  land  granied  under  the  Native  Land 
Acts,  hut  for  whieli  no  ("rown  grant  liad  heen  issued.  The 
niaehinery  of  the  pro\i-ional  registry  was  made  api)lit'ahl(>  to 
these  eases;    hut  otlurwise  the  Act  is  not  important. 

Tilt  I.anil  Tnin.-^fir  Act  of  ISSO  (seetions  7  and  Oi,  merely  ex- 
tended the  .\i-t  of  hST'l  to  -Dine  eases  to  whii'h  thnt  Act  did  rot 
originally  api)ly. 

TliC  Land  Trrnisfrr  Ad  of  JSS'>  consolidated  and  amended 
the  previous  Acts;  and  although  it  was  not  in  force  when  the 
pro[)erty  in  di-pute  was  heing  dealt  wiiii  in  the  X,'iti\f  Land 
Court,  it  was  in  operation  when  the  A>sets  (  ompany  w.as 
registeredas  owner.  The  syst(  m  of  registration  already  deserihed 
was  (  ontinut'd,  hut  some  import  ;uit  i)rovi>ions  were  added,  and 
many  of  the  elau-es  of  the  pieviou-  Acts  were  revi.-ed  and 
altered.  Tlie  following  are  tlio-e  >ecti(jns  which  arc  impoitant 
on  the  f)resent  occasion. 

Section  10  descrihes  the  land  sul'jict  to  the  i)rovi-ions  of 
tlie  .Act.    It  includes:  ".Ml  land  which  has  already  in  anv 
manner  hecome  >uhjecl*  to  the  provi,~ion>  of '77/c  Z-fu^f/  *1',)3 
Tnni>fcr  Art    IS7iK'  or  anv  .\ct  amending  the  same,  or 
of  '  77/e  Land  h'nji.^lrn  A  ct  'iSiJO.'  " 

".Ml  land  liercitfter  alienati  d.  or  contracted  to  he  alienah-d 
from  the  (  ro\\  n  in  fee." 

".Ml  land  in  re  -jiect  of  which  any  order  shall  heroafter 
he  made  under  the  iirovi>ions  of  any  Xati\e  Land  Act  in  force 
for  the  time  Ik  ing  which  .-hall  have  the  etYect  of  vesting  such 
land  in  any  [xr^on  in  freehold  teii'are." 

All  the  l;i!id.>  in  di-pute  in  th(.-e  apjx'als  appear  to  their 
lortiships  clearly  to  come  within  this  >ection  10.  The  certifi- 
cates of  titU  issued  under  the  .\ct  of  1S7(),  sections  '.],],  and  the 
i.ssue  of  the  Clovernor's  warrants  make  this  point  jilain. 

Section  12  of  The  Land  Transfer  Ad  ISS'i,  makes  a 
certilicate  of  title  i.-.sued  on  the  Governor's  warrant  etpiivalent 
to  a  Clown  grant,  and  section  13  makes  the  warrant  conclusive 
cvichnce  to  the  regi>trar  of  the  matters  required  to  he  stated 
therein. 

Tlio  mode  of  applying  {"or  (-(Ttificates  of  lit'a-  i-  nv.ir!;  t'a; 
same  as  before;    and  the  old  title  deeds  are  to  l>e  d(  li\cn  d  up 
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and  caiicclliil  ;i-^  1  ( loic.  'I  iic  >(cti()iis  nlaiinji  to  tliis  siil>joct 
and  the  f(>ini>  in  mIk  dulc  2,  .-tronj;ly  confiiiii  tlic  view  that  the 
lands  in  di>i)iil('  ionic  wiiliin  mcIIoii  Id.  .-(ciion  17  it  .nc/.  and 
scludiili'  "J. 

Tlic  old  piovi-ioiis  r<.-ii(rtinK  the  tifiiMcr  and  the  duty  to 
keep  it  arc  npioiludd.  and  a  certificate  of  r(Ri>tration  is  con- 
clusive evidence  of  icfiist ration.  No  instrument  not  njiistend 
IS  effectual  to  pass  any  (stale  or  interest  in  land  under  the 
fuovisions  of  the  Act.  liut  ujion  the  re^dstratlon  of  any  instru- 
ment in  mann<r  dcscrilcd  the  estate  or  intere-t  specified  in 
such  instrument  shall  ]ta-s  ac(  ordinji' to  its  tcrni-.  Sections  .\\ 
ii.")  and  :{(i. 

'11. e  old  ii.ictnK  nts  !■(  latint;:  to  i)rovisional  rejristration  are 
consolidate  d,  and  pnnision  is  made  for  tran-ferrinji  to  the 
rcjiister  the  memorials  :,nel  entries  on  the  provisie)nal  reyister  as 
-oon  as  the  y  are'  fiiuilly  eomiileteel.     Se'e-tie»ns  V2.  j;{  aiiel  J4. 

Section  ■}.">  eTiae'ts  that,  sulji ct  to  any  spceial  provisions  in 
the'  Act.  all  its  i!ie>\i-ions  shall,  so  far  as  e'ireumstances  will 
admit,  api>ly  to  |;niel  on  the  i;re)\isie)nal  register  aiiel  to  the 
rejii^t  ration  e)f  iustruineiils  and  oiher  matters  aliectins 
the'  same',  'liiis  lets  in  a  iiumlierof  in'i)eir1:inl  se'ctious 
*l!it  inakiny;  the'  rejiiste'r*  e-e)nciusive'  (for  example',  see'tion^ 
."».").  iu,  l.s'.t  aiiel  KKIi.  hut  it  i^  preixi.ied  th.it  tiie 
estate  eii-  interest  of  a  |)roi)rietejr  on  the  |iovi>ie)nal 
re'fjister  sh;dl  lie  inelefea-ilile'  only  ajiaiusl  the'  perse>n 
iianieel  in  the'  ori-iinal  receipt  or  oreh  r  anel  tliew  cl;iiminji 
lhie)U<>h,  uiieler.  or  in  trust  for  him.  This  re'iiroelue-e's  the'  last 
part  e)f  see'tie)n  !>  of  the'  .\e'l  of  1,S7I  helore'  re'lerre'el  te).  As  in 
the'  Ae't  e)f  INTO,  so  in  Tlv  I.onil  Tninsfir  Ad  1SS.'>,  se'e-ticn  .')."), 
the  re'jrister  is  nuid.  (exiciiisive' e'vielence  of  the'  title' e>f  the'  refiis- 
tere'el  i>ropriete)r.  e\e',pi  in  e;iM  s  e)f  frauei,  prietr  e'crtificate's  eif 
title'  or  n'fiistere'd  p.rants.  e)niissions  or  misele-eriptiejus  e)f 
e.-isemenls,  and  wron;;  e!e'scriptie)n  of  parce'ls  or  1  oimelarie's,  to 
whie-h  must  lie'  .-idded  aelverse'  e-laim.'ints  in  peissession  tit  the' 
time'  of  lirin^inji  tiie  laiiel  under  the'  Ae't  and  eontimiinp:  in  '-uch 
posse.s,sion  at  the-  time'  of  issiiiiifj  the  ce'rtificale'.     Se'e'tion  (i7. 

Ce  rtific.'ite's  e)f  title'  eluly  siyine'd  and  sealed  :ire  niaeh' 
e'onclusive'  e'vie^'ue'e'of  tith'as  in  the  .\ct  of  \S~().  se ctiems  ;5!l  and 
13U — -ectious  ti.')  anel  (id  e)f  the'  Ae't  e)f  IS.S."). 

The'  proteetion  thus  allorde'el  is  streiifithencd.  a-  in  the'  Aet 
of  1S7U.  by  the'  pre-.servation  in  seciieju  .")(i  eif  the'  enactme'ut 
afiainst  hrinj-in.u  aelicjus  against  re'j-i-tere'el  pr()])rietors-~that 
is.  seetion  129  of  INTO,  already  noticeel. 

[■'urthe'r  iirotection  is  afforded  l>y  the'  repiejeluction  of 
-e'ction  11!)  of  the  Aet  of  1S7()  r.iatin;;  to  notie'e'  anei  knowieeifr,. 
e)f  tun-(-j.i~tcM  (i   inte'rests.  ;itid  there'  is  a   ne'W  elause  siie'ciidiv 
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l)rc)tcctiii}f  hiinn  Jiih   iiurilia~(i-  or  iiioitK.ifr<  r-  trom  rc}ji>t(iiil 
jjroprictors.     Sections  ISO  and  l!t(). 

The  provisions  rciatiiifj;  to  tlic  <orn(tioii  of  (■crtiiicatcs  of 
title  atid  of  tlie  refiister  have  l)een  re-cast,  ami  liie  powers  of 
the  reni-trar  in  this  respect  have  lieeii  eni:nji( d.  Subject  to 
re^rulations  under  the  Act.  lie  is  empowered  lo  correct  errv)rs 
;'nd  suppi\'  omissions,  ;ind  to  reijiiire  certificate-  of  title  or 
oilier  iii>iruments  to  lie  delivered  up  to  Im'  cancelled  or  corrected 
if  issued  in  error,  or  if  they  I'on'.'dn  any  misde.-criplion  of  land 
or  tioundarie~.  or  if  fraudulently  or  wrotmfull,\'  ol>l;i!ned. 
Sections  GS  and  (lit.  He  can  apply  lo  the  Supii me  (  omt  to 
compel  pco))le  to  api)ear  liefore  him  ,nid  to  deliver  up  docu- 
niiiiis  a>  r((iuired,  .•Sections  70  and  71.  .\piii'als  lie  from  his 
decisions  to  the  Supreme  Court.  Section  l!U,etc,  l.arpe, 
however,  as  these  powers  are,  it  has*  l)een  decided  that  '!'.•."> 
liic\  laimol  he  exerci-i'<l  to  the  prejudice  of  a  rcfjislerid 
hoiKi  liih  ])urcli;is<'r,  Miiantlij/  ami  Collins.  In  re  (lilOl  I.-'' 
Their  lordships  ha\('  not  to  consider  his  power,  hut  they  douhl 
whether  the  refiistrar  can  set  a>idea  ( 'rownnrant  or  it-  statutory 
e<|uivalent;  they  an- disjiosed  to  think  that  his  power  to  rectify 
is  limited  to  -oiiie  fraud  or  other  c.iu-e  interxcnint!:  after 
the  Crown  y:rant  or  ((luivali'Ut  inslrnmeiit  which  orijiinall>- 
hroujiht    the  h;ii(l  (in  the  rejiister. 

There  doe--  not.  moreover,  ajjjx'ar  to  he  an.\'  ])ower  con- 
tf  lied  on  the  Sui)reme  Coiu'l  to  cancel  or  correct  any  certifi- 
cate of  title  or  entry  on  the  refjist.'r  unless  apiilied  to  hy  the 
reyiislrar  or  on  appeal  from  him,  except  where  land  or  sotne 
estate  or  interest  therein  is  recoMTcd  hy  some  proceedinji  in 
that  (ourt  from  a  registered  projirietor.  Section  7o,  In  such 
a  (••■ISC.  if  the  procoediiif;-  is  not  expressly  l.arred — that  is,  if. 
ha\  ini;;  regard  to  >ection  .')(i.  the  ])laintit'f  is  entitled  to  recover — 
the  Sujireme  Couit  or  jutlge  c;in  direct  the  registrar  to  cancel 
a  certificate  or  entry  .and  to  suhstitute  ;iiiotlier  for  it. 

These  provisions  confer  u|)on  the  Supreme  (  uiut  juris- 
diction to  entertain  such  action-,  .itid  to  make  such  orders  as 
those  which  give  rise  lo  ihe-e  appeal-,  if  the  jilaintit'fs  are 
i'ntitle(l  to  recover  the  l.iiid.  Whether  tho-e  orders  have  heen 
ritihtly  made  is  a  different   ([Ui'stion. 

The  pro\isi(jns  relating  lo  the  insiu'anci'  luiid  .iie  aNo 
reproduced,  hut  are  coiisiderahly  ;dt(  red  and  exieiided.  l.:iii(| 
Transfer -Vet  1  S.S.').  seel  ions  177  ctscij.  .Vny])ersoii  -ust.iinin;;  lo-.- 
through  any  omission,  mistake,  or  niisfeasaiKc  of  the  registrar 
or  any  of  his  officers,  and  ;tny  iier-on  depri\ed  of  any  land 
through  ils  iieuig  iiroughi  under  the   \(i.  m  ii\    iin-  iegi>tralion 

"  (1901)  I'.t  X.  /.  \..  K.  .".i.:>. 
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of  any  oth,  r  iicrxiii  as  proprietor,  or  \>y  any  error  in  any  oTti- 
ticatc  ot  title  or  in  any  entry  or  nii  niorial  of  tiio  rcKistor,  or 
who  lias  sustained  any  loss  \>y  the  wrongful  iiuhision  of  land 
in  anv  cerliticate.  and  wlio  i)y  that  Act  is  barred  from  liriiiR- 
iiiK  an  action  for  possession  or  other  action  for  the  recovery 
of  the  land,  may  olitain  compensation  out  of  tl:e  fund.  Pro- 
vision is  also  made  for  the  recovery  l.y  the  re-i^trar  of  any 

money  paid  out  of  the  fund"  as'compensttion  for  loss 
*1<J0  occa>ion((l  hy  fraud.     Certain  ca.ses  arc  excluded*  from 

comiHiisation  out  of  the  fund,  hut  they  are  not  material 
on  the  present  occasion.  Actions  for  the  "recovery  of  com- 
pensation out  of  the  fund  are  harred  after  the  lapse  of  six  years, 
with  an  extension  in  ca.se  of  disaiiiiitv.  Sections  17s"  182* 
IS")  anil   1.S7.  '  '         ' 

Tlie  ;ic(iui>ition  liy  luuopeaiis  of  iands  held  iiv  natives 
under  then- native  custom.-  was  rcKulattd  hy  The  Xutivc  Land 
Act  1S7,;.  The  procedur(>  to  lie  foilowid  is  there  fully  set 
out— Native  Land  Act  1873,  §§  33  and  47.  'i'he  proceeding.s 
commenced  \>y  liruiiiing  in  a  claim  for  investigation  of  the 
native  title;  and  if  the  title  of  the  natives  was  found  satis- 
factory .-i  nu  iiiori.il  of  their  owncr.-liip  was  drawn  up  and  >iuned 
l>y  the  ju.lfie,  aiul  .-eahd  with  the  seal  of  the  court  and"  en- 
rolled, it  mifilit  he  appealed  against;  hut,  suhject  to  appeal, 
a  certified  cojiy  of  the  nu morial  sisned  hy  a  judpe  of  the  court 
and  sealed  with  its  seal  was  not  only  evidence 'of  the  facts  stated 
in  it,  hut  w.as  made  "conclu.-ive  of  the  ownershi[)  of  the  land 
descrihed  therein  according  to  native  custom."  Sections 
58  and  ")!.  Leases  for  not  more  than  twentv-one  vears  could 
then  he  jiraiited.  hut  native  land  could  not  he  otherwise  dealt 
with  except  under  the  direction  of  the  court,  v^ections  48, 
•  )!»,  GO  and  87.  Section  .S7  is  express  on  this  fioint.  In  the 
ca.se  of  u  sale,  a  nu  morandum  of  transfer  hy  the  sellers  to  the 
purchasers  was  siy,ned  and  suhmitted  to  the  jud>ie.  and  it  was 
Ins  duty  to  sati.-fy  himself  that  everything  was  in  order,  and 
that  the  pioj-osid  sale  was  fair  to  the  natives,  and  th.a't  the 
consideration  v>as  adequate  and  was  paid.  The  mi  morandum 
of  transfer  was  an  important  dociinu  nt.  hut  it  was  not  liindinff 
even  as  an  afifec  nu  nt.  Siction  S7.  On  heing  satisfied  that 
all  was  rij;lit,  the  judge  was  to  draw  up  a  certiticate  of  the 
compilation  of  the  .<ale,  and  indor.-e  it  on  the  nii  morial  of  owner- 
ship with  a  declaration  as  thereinafter  mentioned  to  the  effect 
that  the  purchaser  should  thi^ncerorth  hold  the  land  as  free- 
hold. Section  01.  '1  hi.-  (locumeiit  was  tin  n  to  he  .sent  hy  the 
judge  to  tlii-  (ioveriior  v. iih  a  n  (omnundalioii  for  a  Crown 
grant.  l\y  >ection  7.")  the  judge  of  the  Native  Land  Court  was 
authorized  hy  an  order  signed  hy  him  and  under  the  seal  of  the 
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coun    fo  (ioclarc  that  the  land  should  !..■  held  for  tlio  futuro  in 
freehold  tenure,  and  it  was  enaete.l  that  such  lan.l  should  be 
held  as  freehold  •Kcordinfiiy,  anytiiiiiK  thereinlieforr  pro- 
vided notwithst.'iiidinfr.  auo*  from  the  date  of  sueh  order   *1!)7 
the  native  tiilc  ovrT  the  lainl  eomr)ri~e(i    in  sueh   order 
should  he  ..\tuif;uished;  and  theCovt  rnor  was  empowered  at  anv 
time  thereatterto  issue  a  Crown  fjrant  for  any  sue.h  land.    '111^ 
otlect  of  sueh  an  order,  eommoiily  called  an  '-order  o^  freehold 
tenure,     was  not  to  transfer  the  title  of  tlie  natives    l-ut   to 
exiuijiuish  It.  .md  to  eonfer  a  new  rijiht  on  the  pureha~er. 

'l'hi<  .\(i  of  Is7;5  was  followed  bv  several  aniendiuR  Acts, 
and  was  rep.ahd  hy  The  Nntiie  Land  Court  Act  ISHti. 

Their  lordships  do  not  consider  it  necessary  at  i)re<ent  to 
allude  furtlier  to  the  Native  Land  Acts.  Th.- important  matters 
to  h<'  i  orn(-  in  mind  are:  Tirst,  that  The  Xntiic  l.,tu,l  Ad  1S73 
was  passid  :,it<  r  Tl.r  Lmul  Tvnishr  Art  1S70,  and  tliat  orders 
m.ade  by  judfTcs  of  the  Native  Land  Court  would  h.ave  to  bo 
,uct<d  on  by  di-^tnct  land  rejii-trars;  and  seeondlv,  that  the 
-Native  I  and  (  ,,urt  was  .specially  created  to  watch  over  and 
protect  tlie  natives  ajrainst  being  unfairly  d.alt  with  liv  Furo- 
peans  in  transactions  relatiuK  to  lands;  and  tiiat  the  jurisdiction 
ot  that  court  to  .-anetion  .sales,  and  make  orrlers  v<-tin-'  lands 
in  purchasers  for  estates  of  freehold  cannot  be  d.nie.l  How 
tar  errors  in  i)roeedure  alTect  the  valiiiitv  of  orders  made  by  the 
court  111  the  exercise  of  its  jurisdiction  is  one  of  the  questions 
raised  by  these  ai)peals. 

'I'heir  lordships'  attention  was  callcfl  to  many  deci-^ions 
on  the  Native  I.;md  Acts  and  the  Land  Transfer  Acts,  and  ~omc 
of  them  are  important.  'I'he  memorial  of  ownershii),  whicli  is 
a  very  important  document,  and  the  root  for  future  jMirpo-^es 
of  the  title  of  t!ie  natives  mentiomd  in  it,  has  been  held  to  be 
conclusive.      Okirac  Block,  In  re  (1802).=- 

A  memorandum  of  transfer  has  been  hcM  to  have  no 
operation  as  a  tran-fer  or  as  an  agreement  until  aj)i)ro\(d  by 
till'  Nativ.'  Land  Court,  but  after  such  approval  it  beiome.s 
bindiu.;.  hotmrpnin  Block,  In  re  {\Hi>A),-^  Arckatera  Te  Wera 
(Tru.-tee)  v.  Walker  (1884),--' and  Pnranne  v.  Malthcirs  ([SS[)).-'^ 

Orders  of  freehold  tenure  have  given  rise  to  differ- 
ences of*  opinion.    'I'hereare  several  decisions  to  the  elTiH     *198 
that,  as  between  private  individuals,  they  are  conclusive 
in  fa\or   of  buna  Jhle  registered  i)urchasers— namely,  Attorvey 

''-  10  N.  Z.  L.  IT.  .>.  r.  077. 
"  3  X.  Z.  L.  H.  S.  C.  .'it. 

"3  \.  z.  r„  H.  A.  c.  !ti. 

"  6  X.  Z.  L.  H.  VU;   lb.  vol.  7,  .')28. 
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(icucnil  v.  Tii>iii  ilssTj,-"  .Uf(//((' V.  .1  •<>('>•'".  tlNHT).-'  Ilnih 
TILillhi  V.  .Ls-sr/.v  ('(».  itnil  Dislricl  ImiuI  liaiishitr  ( lK!l',t),-'';irnl 
Piilillc  Tnislvi'  V.  Itifiislrfir  (Icurial  of  Ijuid  (  IMMti.'-'-' niciitionr'd 
l)cIo\v.  Iinli'<  (1.  <X('('|)t  the  (Iccisioiis  under  iipixiil  tlirir  lonUliip- 
liMVr  rouml  no  c.-iH'  to  tlic  cotitrnry.  Tlicrc  iirc  cum'-,  'lovvcvcr. 
ill  w  liicli  ()r(l(r>  of  tlic  N;iii\  t-  l,;inil  <  'oiirt  have  hcen  inipradird 
.inii  lii'lil  void,  and  <ri'ral  rcliancr  \va>  placed  ujion  tliein  liy  tln' 
eoini-el  tor  llie  rt'-pondeiils.     Tliey  \\('i-e  a-  follow-: 

In  Ti  till, in  V,  drive  (1S.S(»).''"'  the  Native  Land  Court 
made  an  order,  and  ilien  cancclied  it  and  ni.ide  another  on  whicii 
.•I  ( 'rown  nianl  i--ued.  'I'lie  Supreme  ('ourt,  in  an  ai'tion  to 
whicli  the  attorney  ji(  neral  was  a  (tarty,  deelared  the  Crown 
jirant  void  on  the  uround  that  the  onler  on  wiiieh  it  was  ohtained 
was  void,  the  Native  Land  (  ourt  iiavinn'  hail  no  power  to 
cancel  its  iirst  order.  'rhi>  ca-e  turned  on  an  .\ct  of  lN(i7. 
anil  not  on  any  of  the  statutes  which  have  to  Le  con.-idered  oii 
the  present  occa>ion.     No  re)>istei-eil  title  was  in  iiuotion  tlien. 

Sij/iiKiiir  V.  MdCfliiiiiild  ilS,s7)"  was  an  application  for  a 
iNiiiiiliiiiiii'i  which  Was  Very  properly  refused.  I'he  last  part  of 
the  heailnote  natiieiy,  that  the  certificate,  if  irraiited.  would 
lie  inv;.lid  doe>  not  appear  m  th"  judfriinnt.  and  can  only 
mean  that  the  applicant  for  it  could  not  properlv  make  use  of  it. 

I'liiil.d  V.  W'liiil  (iSS'.t,  iS'.Mh-'-'  was  .in  application  for  a 
proliihition  to  stay  a  [lariition  amongst  natives.  There  vva-  no 
question  of  ieiiist<  red  title.  ISut  the  court  held  that  the  i>ioper 
steps  to  ohtain  a  partition  had  imt  Itch  taken  and  a  pinhi- 
liition  was  manled. 

I'ltniiiiK    V.    MiiltLi  irs    u;i~    re.ally    a    ea~e   of    fr.aud.    and 

miuht    h.Mve    heen  >hortly  di^po-ed  (-f  on   that   ground. 

I'.t!)  The  defendants  knew  they  had  no  title  wlnn  they  yiit  on 

the  njiister.      The  ca>e.   however,   was  decided   on  the 

Kiouiid  that   the  proceediujis  Were  null  and  void  rather  than  mi 

the  {iround  of  fiauil. 

Si)licit,)i  (,'iiirnil  v..  Mill'  T/iii  Is'.t'.li''  wa.s  a  soiiiewli.at 
similar  case,  hut  the  Crown  there  ajiplied  to  have  a  certiiicatc  of 
title  followed  liy  rcfiistratioii  cancelled.  'I'his  case  do(-~  not  show 
that  if  the  suit  had  Leen  Letwecn  private  individuals  it  would 
have  suceeded. 


"Mi  \.  Z.  I,.  1{.  .S.  C.  l.->7. 
-•  tl  N.  Z,  1,.  U.  S.  <".  :wi> 

■'■  IS  N.  /,.  I,,  i;.  •_•■_'(). 
■'■•  17  N.  /..  L.  n.  .-)77. 
'"  t  N.  Z.  L.  n.  A.  V.  21'.>. 
"  .'.  N".  Z.  L.  H.  A.  ('.  1(57. 
'  s  \  z  r,  n.  :i:js. 
17  \   /.   L   |{,  77:{. 
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I^'ul'i  Pclu  V.  Urn, I  >  iSftO)"  \v:,>  :.  .1.  .■i>ioii  oii  points  of  luv 
nuM.l  l,,.|on-  lii..,l.  'l-l,,.  ,li,tiirt  hiii.l  n-Kisirar  vv;.s  a  parfv  •,n.l 
(•unip.'ii-aliun  out  of  tlic  assurance  fnn.l  was  ciainud  '  'it  i> 
ohvHMis  that  tins  nivolvr.l  a  nnid,  wi.l.T  in<|niiv  than  an  a.lion 
ajiainst  a  rrm>t«Tc.|  oun.r;  and  in  that  v.tv  casr  no  .l.riMon 
was  >iiv<  n  to  the  pn  jn.hcc  of  the  only  h„„ii  Jiilc  purchaser. 

/'uhlir  Inislnv.  Utyislnir  <;,Nf  ml  of  Lnml  \v:i<  ayain  an 
api)hcation  for  ( onipcnsatii.n  out  ot  thr  a-<nran.r  fnn.l  on'thr 
pronnd  that  th<-  (  lown  had  l.c.ii  wronKfullv  ri,  priv.d  of  c  rt'.in 

rc.-.T\r  h.n.ls  V.  .M,.d  in  it.     Th.-  title  of  ih.-'n  ni>|,.n., rcha'^.r 

was  adnnttrd  to  he  nninipeaehalile. 

X(.  one  of  th.  -e  eas.s  .an  I...  njianle.i  as  a  eh'ar  -leeision 
a.  ver.se  to  the  As-ets  Company  .jn  the>..a|...,a|s  mi.1.>.  tn.n.l  !,.■ 
e>fai'lished  ajiaui.-t  it. 

The  Ass.  ts  (oinpiiny  pro.nr.Ml  it-.jf  to  !.■•  n-isti-r..! 
ui  the  l.)llo\vint  \\.iy: 

As  r.^ards  the  l.in.ls  known  ,i>  \\ain;tar.iniia  .No  ;i  the 
company  pro.lnc.  .1  to  th.>  .listri.'t  lan.l  reui^irar  a  warrant  fr.)in 
the  Governor  ol  the  .•ol.)ny  on  .M.iy  7.  ls,S{». 

As  regards  Wainjiaroniia  No.  2.  th.  eonipanv  honuht  fr<,ni 
tiic  It.inidalors  ot  the  (ilasf;.)w  Hank,  who  were  alr.a.lv  on  th. 
register,  and  i^odn.-..!  an  Iniii.rial  A.'l  ..f  I'arliain.ni  v.-tinir 
th.'  as.sets  ot  th.'  hank  in  the  .onipany. 

As  renar.ls  {{an^atira  Xo.  2,  th.'  A-.'ts  (  omDanv  pro.lu.'e.l 
•••■rtifieat.-.  ol   titl.'  troni  the  Native  I.an.l  Conrt  and  Crown 
grants,   an. I    it    was    provisionally    registered.     Its   titl.' 
dep.n.ls*  on    Tin:   Xntlrc  Land  Coiirt  Act  ]S!l.',.   wlii.-h      -'(Ml 
ha>  no  api)lication  to  th.'  other  caM's. 

As  rcfianl-,  \Vainjrar.)ini;i  N.>.  .{.  the  Assets  Conipanv 
r.'ly  primarily  on  th.'ai.-.n.'e  of  fraii.l  and  on  the  (one!uMv.'n'w> 
ol  their  r.fiiM.r.diith'.  i'li.y  rais,'  other  .l.f.'iices  if  their  ni'aii 
eoiit.'ntioalai!.-.  'i'h.' .in.'>ti..n  of  Iran.!  will  he  eonsi.l.'re.l  lat.'r- 
hnt  ai'arl  lr.»m  fraud  th.'  r.  spon.leiits  e.mt.ii.l  that  the  warrant 
was  invalid  h.^.-aiw  it  was  found.'d  .m  an  iiivalhl  order  of  Ire.- 
hoM  tenure:  that  this  .)r.ler  was  invalid  he.-.-uis.'  it  was  foun.l.'.l 
on  an  invalid  m.nioranduin  of  tian-fer  from  the  natives;  that 
this  was  invali.l  he.au-.'  it  wa>  not  foun.l.'.l  .m  anv  ni.  niorial  of 
title,  hut  only  on  an  or.ler  for  a  in.in.)rial;  an.l  that  this  or.l.'r 
was  worthless  I.ecau.se  there  was  n.)  e.'rtifi.'d  i'l:.n  h.fore  th.' 
court  wh(  n  th.'  .n-.ler  was  ma.le. 

The  alleged  invali.lity  of  th.'  in.  in.jian.luin  oi  i  lan-i.r  itself 

IS  hase.l  on  evidence  of  irr.'jiulariti.'s  in  the  sifinatur.s  to  it.     It 

is  alleire.l  that  s.)ni.'  ii.'ifiv.'s  who  were  interested  did  not  -i<ri!  it. 

an.l  that  oth.'rs  wh.)  were  minors  were  not  prop.'rly  represent. '.l! 

»^  'J  X.  Z.  I..  It.  s.  ('.  i:ii. 
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and  o'hor  irrpRuIaritios  arc  isiJKKcstcd.  iFaviiiK  roRanl  to  the 
lapse  of  time  ami  tlic  lonn  un(ii>turl  ( d  io--fs>ioii  and  to  wiiat 
sul)S('fiiiciiliy  look  place,  llicir  lonl>liips  lliink  tlicy  ouulit  not 
to  entertain  oi)j((tions  of  this  eliaracter  to  the  in(  morandiim  of 
trati.-fer.  'I  hey  must  as-<v;me  th:it  Jndjre  Houan  idfoinied  his 
statutory  dutyand  satisfied  himself  that  the  nunioraiidum  was 
Nuhstantialiy  in  order. 

The  olijeetiou  to  the  order  of  fn'ehold  tenure  ma<le  I'y  him 
is  more  serious.  It  is:idmilted  that  what  isde<crilied  as  a  sketch 
plan  was  iufore  the  (oiut,  and  that  it  was  in  all  particulars 
identical  with  the  plan  which  was  afterwards  approved  liy  the 
proiH-r  oflicer,  excei)t  that  it  was  not  certified.  The  judpo 
could  not  therefore  then  make  a  memorial  of  ownership;  and 
in  luakiiij;  his  order  for  a  nu  niorial.  which  was  dated  Deceml  or 
27,  iNTt),  he  made  a  note  in  jHncil — "Order  not  sinned  to 
>laiid  over  till  jilan  is  certified  to."  it  is  not  denied  l>y  the 
aiipeiiaiit.-.  that  the  judyie  (ould  i;ot  make  an  order  of  freehold 
tenure  until  a  memorial  of  e)wneTship  had  liee'U  si>:ne'd  and 
enrolle'd  uion  wiiie-h  the  oreleT  eould  lie-  indorse'el.     Anel  their 

l.)rd-lii|i-    think  that  Juelfje  Honan's  oreler  of   fie  hold 
*J()1    ti  nine'  must*  lie  re'pareleil  as  pro\ isiemal  only  until  the 

pl.in  slie,ulil  1m-  e'e'rtifie'el.  The'  ini] Drtant  point  for 
olxe'rvatioii  is  that  the' judii-ial  proceeelinss  Im  fon' .luily;e  i^rzan 
were  complete';  and  uiH)n  llie'  production  eif  the  plan,  with  the 
jiropeT  cirtitie-ate  on  it.  nothing;  more'  was  riiiuireel  than  the 
jmre'Iy  mini-te-rial  act  of  s'j;ninK  the'  fe)rmal  elocumi'nts  nece's- 
sary  for  e'arryins  into  efTc^ct  the  result  of  the'  proce-edinps  before 
the  judge'.  No  further  exeri'i-e'  of  juelie'ial  eliseTi'tion  was 
re'iiuire'el.  anel  on  iirodue'tion  of  the'  e-ertifiiate'  to  the  plan  .luelge 
Hogan  might  have'  sigiiiel  the'  foimal  eloe'imu'iits  at  any  time'. 

Chief  .Judge  Mai'ele.nalel  liael  exi)re'ss  statutory  i  eiweT 
conferre'd  iilKin  him  in  l.SSO  to  act  fe)r  Juelgi'  Uogan  anel  to  lom- 
plete  what  he-  hael  h'ft  uneomple^te'el;  anel  it  ai)])e'ars  to  the-ir 
loielships  that  (  hie  f  .linlge'  MaieleMialel  hail  jurisdie'tion  to  elo 
what  lu'elid.  Native' I.anelCourt  Aet.  1N,'^G,§<)7:  ami  se'e  see'tions 
.")2  to  ()1  and  11-")  to  117.  it  will  lie  reine'inliere'el  that  (  oopeT, 
or  tl'.o-e  e'l.iiming  umle'r  him,  hael  tlire)ugl:e»ut  lie'en  in  pe)-si'--ion. 
This,  no  eloulit.  was  the'  re'a'em  why  Ctiie'f  .Judge'  ^laeelejnalel 
thought  it  right  to  ante'elate  his  oreh'is.  Tlie'ir  lorilshiixs 
elo  not  ove>rlook  the'  fact  that  Chie'f  .Jueigi-  Macdonalil  was 
correcting  a  mistake  maele'  \>y  .Judge'  Rrejoktie'lel  in  1SS4  whe'U  he 
orele're'd  a  down  grant  or  cirtifie'ate'  of  title'  to  he'  issue'el  to  the 
natives.  This  oitle'r,  whie'li  was  m  ve'r  signe'el.  must  have-  been 
math'  ill  ipiioranoe  of  Cooper's  po-ition.  The  rc-^i'ondents 
attae'h  importane'e  to  this  orde'r,  anel  in  fact  re-ly  u)  on  it  as 
showing  their  title  to  sue'.     This,  however,  plai'e's  tliiiii  in  a 
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difliculty,  for  Jndgr  HriM»k(icl(l's  order  presupposes  a  memorial 
ot  uwiieirsliip  in  tiie  iiativi's  ami  would  l)e  worthless  without  it- 
Native  l.aiid  DiviMon  Aet  1S>»2,  §  10— and  yet  the  only  mi  morial 
they  had  to  rely  upon  was  the  order  for  one  made  l.y  Judge 
l{ojian  in  1^70,  which  they  now  contenil  was  itself  worthless. 

I5ut  realizing  as  their  lordships  do  I  he  dillieultie>  arising  from 
Judge   Itogan's  failure   to  eoniphte   the  course  of   procedure 
preseriiu'd  l)y  the  Native   Land  Acts,  their  lordships  are  of 
ojiinion   that   the  registered   title  of   the  Assets   Company  to 
Waingaroniia  No.  3  ean   only  be   imiieaehed  for   fraud.      It 
wasstrenuou-ly  conten<led  l>y  counsel  for  the  natives  that 
the  *proceedings  in   the  Native   Land  Court  were  not  *202 
onlv  irregular,  hut   that  the  irregularities  were  of  such  a 
nature  as  to  affect  the  juri-dictiuii  of  the  Native  I.an<l  Court 
and  to  render  its  proceedings  ami  its  order  of  freehold  tenure 
ab.-olutely  null  and  void  on  thi'  ground  that  it  was  coram  mm 
jiulicc.     The  same  contention    a-sumed   another   shape  when 
relied  on  to  siiow  that  the  lands  in  f,  "stion  were  never  brought 
under    Tin'    Land   Transfer    Act    ISSo,    so    a-    tu    render    it- 
provi>ion-  applicable  to  them. 

Their  lordships  !iave  very  carefully  cuii-idircd  tiie  jud;;- 
ments  delivered  in  the  Court  of  Appeal  upon  this  part  of  the 
ease,  as  well  as  the  vt  ry  able  and  exhaustive  arguments  of  the 
iearn((l  coun.>el  for  the  native  claimants,  but  their  lord-hips 
are  unable  to  concur  in  the  view  taken  by  the  i^iajority  of  the 
court  and  they  concur  in  that  taken  by  Mr.  Justice  Williams, 
who  dissented  from  the  judgment.  The  sections  making 
registered  certilicates  conclusive  evidence  of  title  are  too  clear 
to  be  got  ov(  r. 

In  dealing  with  actions  bi'tween  private  individuals,  their 
lordships  are  unable  to  draw  any  distinction  between  the  tir.st 
registered  o.v.ier  and  any  other.  A  registered  Ixmn  fide  pur- 
chaser from  a  registered  owner  whose  title  might  be  impeached 
for  fraud  has  a  better  title  than  his  vendor,  even  if  the  title  of 
th.e  latter  could  be  impeached  by  the  Crown.  The  reason>  for 
arriving  at  this  conclusion  are  so  clearly  given  by  Mr.  Justice 
Williams  that  their  lordships  do  not  think  it  necessary  to  do 
more  than  adopt  them  ami  supplement  them  by  a  few  remarks 
on  some  of  the  arguments  addressed  to  them  and  to  which  they 
are  unable  to  assent.  It  is  to  be  observed  that  in  Solicitor 
General  v.  Merc  Tini  the  title  of  the  first  registered  owner  was 
successfully  impeached  by  the  Crown.  But  in  /'(////((•  Trustee 
V.  lieytalrur  General.  iii>  title  was  admitted  to  be  unimpeaeh- 
abl(\     These  cases  are  noticed  above. 

Their  lordships  are  not  prepared  to  hoUl  that  a  Crown 
grant,  or  a  warrant,  or  a  cerMficate  having  th(>  statutory  effect 
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*-(W  itt        ,.*  n  T     '     '•''"'-  "■'!"- I-<I    .■x.vp,    a,    ,1,.. 

whi.lMh..(  n,u„  KMpa-.y.     Tl„.  powr  of  th.- Cnmi,  to 
I    M    .V  W  """  "■■''"'•   "  "^  •■'i"ival.nt.  I,,..s  not  t,.  1„.  Ju- 
iiunioir  cxpios  ;iiiy  oi)ini()ii  upon  it. 

It   l.y  MO  tn..;nis  foil.nvs  that  ..mn-  i„  pr,.,..  .luiv    ..v,,,  in 
or  ouj-l.t  to  1„.  notircl,  l.y  oth.r  p,.,vo„s  v.hr.,-  ,|utv  it  i.  to  ,  •' 

:::r  In;  rinV' '•''''"•  '•--"-••"">•  to';.;,,:". « 
^M-Uciri't^'r'^'r^''"      a,Hii,-,iK,tUo„.i,;„ 

an-  ,l,,.y  pn.,..,.t,.,|  ),„,„  lialpiHty  if  ti,..  nr.l.r  -urn^  out'  t       •    i 
'"•'■','    ■•nprnp..rly   oht.inr.l.    hut.  if   vvl,„,    1  ..  .■     „        ,1      i     is 

"tli.'iuiM.  in.p...Mci,;,l,l<.  mus,  l„.  tn.a,(.<l  a<  vali.l 

I IMM)."' and  //aw/  7,/.,/,/,,  V.  .t.v.vfVs  f  „    .      „    „.,„.;     i       ,    , 
an.    intl...iH.pWups'..piMio„.n.h;fy:i;:.M..,,:;         ;;- 
^mM?.n.;,ar.    tnth,.I.amn>anM-,.r.\,,.: HnXatv  i 

.Ii>tn.-t  iai„l  n-f,M>,rar  ,.,  ...xamin,.  into  th,.  vali,li,v  ,.f  •      wi 
unmt.    ,„.,•   ,„    „H,uin.    how   a    ( lov,.,-,.,,,-'.    w:ur,m,    h  „  , 

<  ;;"n..!.  nor  ,,,  ,„,ui,,  i,,,,,  ,h,.  pro,...,.,ii„..  „.  ,i  \ 
1.  Hi  (ou.^  .•uhninatins  in  an  oni..,-  of  iV.^hol,!  titl,>  Th  . 
Acts  sum  th;.t  th,>..  ,lo,.u,n,.nts  „,av  1,,.  assumcl  <,  ■  V,.  1. ..  , 
|m.p,.rly  ul.,aMu..l  an.l  n.ay  1...  saf,:|v  ..„.,  ^,  „  ,v'?l  .  | n' 
tr>,.,  an.!  r,^,.„.ar.  an,l  l,y  ...h,.-  p,.,:.,,,  a,-,in«  il.  ooc  f.  h 
I  M  .hm.n.n,.,.  l,.,w,.,.n  wan,  of  .iuri.,h.-,i.,n  o^,.,•  p,.  .  .^ 
■n.     Mil.j.rt  ,natt,.r  and   wrons   |.ro,.,.dun.   in  a   .•our,  V  vin^ 

n's ;./;'«:  luHr"'"'  't\  ''^'T'-'  -  /'""'-^- ' .  /  -s 

*„„,  ^"/"■'•;"'<l  void  l.y  iva^on  of  ,.rro,N  i„  pro.r.lur,.      ft 
*2m      ou,t*o,  App,.al  lu.l.l  that  su-h  n.att.  Jo?;!       ot  „ 

thM.io;s;':!l'r' '"^'■''^" ''•''''''^'' ••''''"•'' "^^ 

titL.s'ni^vtV'r'  ''''''T  '■■  ■^^'■'"'' '  '^*"  »^''^^"^^-  that  n.«i-t.n.,l 

<'0(.s    iK.u  that  su.'h  .a  ,.as,.  „,.,y  ,„,.ur.     Th,.  .'as,,  was  on,,  of 
"  1".  \,  '/.   f...  J;.  :i,ii. 

::;i^ /'•;'< ■'v,-«i;  ns!».»,  1(1, 7M. 

.*■    <>0    I..    .!.    1'.    C.    •_.();       (ISdl,      \      (■      ._,,>^ 
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tniud  .■iiid  lurucry.  A  tr;in>tcr  tnun  .-i  n.ui-tcrcil  ouiirr  to  ;i 
iioii-r\:-l(  lit  pi'ix)!!  liad  lifcii  trauiliilciii l\  profunil  ami  icfiis- 
IcnMi,  and  a  fictitious  tniiislVr  from  that  tictilious  tiaii>fcr('c 
to  a  Ikiiui  Jiih  iiiort>;aj;cc  \va-  al'tci-\vard>  icui-tcrcd.  In  a  -nit 
liy  till'  fir>t  I'riii-tiTcd  owniT  aKainsf  tin-  rr,iri.~trar.  tin  rcf;i-:- 
tcrcd  inort}i:iti<'i'.  and  tlir  i)ci|)ftrator  of  the  frand,  the  iiaiiir  of 
tiic  fir-t  nsii-tcrrd  owner  \va>  onlcnd  to  li"  n-toiid  to  the 
rcfiistii'  liy  tlii-  1  oard.  The  Sn])niiir  ( 'oiiit  of  \ictoria  had 
hfid  that  the  Iriii-  ounn-  had  lo-t  tier  property.  Inn  was  cntitlcfl 
to  daniatic^  out  oi  ihc  coinpi  ii-,it  inn  fiind.  The  aj)pcal  was 
l>y  tlic  rrfiistrar  from  ihi-  dcci-ioii.  Thi-  hoard  held  that  as 
there  was.  in  I'aet.  neither  any  tran-feree  from  the  tir-t  reiri<- 
tii-ed  owner,  nor  .■my  iran-feror  to  the  re^i-tend  nuirt^aure. 
there  wa>  notliinfi-  to  deprive  the  hrM  rejii-tered  owner  of  lier 
prop.erty— notiiinii.  in  fari.  ,,!,  which  the  sul)sc(niont  rcfiistra- 
tioiisiould  operate:  .•md  ihoM' re^iistr.ation-  were  accordimrly 
ordered  lo  he  cancelled.  I.'ird  \\:il-on,  in  hi-  ol)-erv;ilion"> 
on  the  i)rotectioii  (ii\cn  to  hoiia  jitU  iiiireh;i-ei>.  point-  out 
that  ;i  lidiKi  Jidi  purcli:i-er  from  a  n'f>i^terei|  owner  i<  in  :\  h.  tier 
po-ilion  th;iti  a  fir-t  registered  owner  who-e  title  m;iy  in'  im- 
peached for  fraud.  15iit  there  i-  nothinu-  in  his  jnd.mni  lit  in 
ta\()r  ot  thi'  \  ie\\  that  .an  original  registered  owner  claimiiifi- 
thiouiih  a  re.al  per-on  doe-  not  liet  :i  jiood  title  .auain-t  ex'crv 
one  except  in  the  ca-e>  -pecially  iiKiitioned  in  the  .\ct,  fraiiil 
heilifl  one  of  tin  in. 

'rileli  it  i-  ci)iiten(l((l  that  ,1  rifii-Ierid  ownei  m;iy  hoM  .a- 
tni-tei  .-ind  he  coin[)elled  lo  esecllte  the  trusts  sulijcct" to  which 
he  hold-.  'I'liis  i-  true:  foi-.  altlioufih  tru-ts  are'Uept  off  the 
rcgistei.  a  re<;i>iered  owner  may  not  he  liencficially  entitled 
to  the  lands  rcfiisteieil  in  hi-  n.ame.  I5iit  if  tlie  alhued 
rcxtia  'lur  liiisl  is  a  rival  cl.iiin.int ,  who  can  pro\e  in,  tru-t 
aptirt*  from  his  own  alleged  ownership,  it  isjihiin  that  to  '_'(),") 
treat  iiima-a  iTshii  inic  Inisl  is  to  destroy  .all  heiiefii  from 
registration.  Here  the  i)l,aintifl's  set  up.aiia'hei-e  title  and  not  hin<r 
ilse:  and  to  hold  ill  their  fa\or  that  there  i-aiiy  resiiltinjjoroliier 
tru-t  entitling:  tliein  to  the  property  is,  in  their  lordships' opinion, 
to  do  the  very  \\\m\r  which  rejiist ration  is  de.-ijined  to  i)reveiit. 
Their  lordships  cannot  fiive  etfect  to  the  infienioiis  ;irt;uments 
a<idresse(l  to  tliem  on  tiii-  i)oiiit.  Xor  can  they  adojU  the  casi" 
oi  Siilicitiir  (itiDriil  \.  Mm  Tnii  a-  tin  tiuthority  which  oiitiht 
to  he  followed  in  these  app<'als. 

The  conclusions  tiiiis  arrived  at  really  di-po-e  of  all  thre(> 
a|)pe,ils,  except  so  far  ;is  they  are  based  on  fniud.  Hut  li(>fore 
detiiitifi  with  the  charucs  of  fraud  their  lord-hiiis  will  shortly 
allude  to  the  sjiecial  grounds  relied  upon  in  the  -ecoiid  and 
third  appeals. 
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In  \V;iint::ironiia  Xo.  2:  tlic  li(|ui(l;ilors  of  tlic  (I1;isro\v 
iSiiiik.  ul.u  <!;iiiiii(l  tlii(jiij;ti  Coop'T,  were  rcui>tcr((l  :is  owiicrs 
011  the  piovi.-ioiKil  rcfii-tcr,  and  in  Aujiu-t.  l.s.vj.  tlicy  ulit:iiiir(l  a 
CTrtilicatc  of  title  fiom  the  (ii>tritt  land  ngislrar. 

Hy  an  Inipirial  statute  (-}")  tt  4G  Vict.  c.  l.j'2,  §§  :>  and  1. 
and  'Jiid  sclicduk').  The  City  of  Cldsijuw  Bank  (Luinulitiott}  Act 
ISS.'.nW  tlicassetsof  the  (!ia.--f;o\v  I5ank  were  vested  in  the  Assets 
('oini)any  on  their  olriainiii^;  a  discharfie  from  the  li(|ui(Jators 
for  the  pureha-e  money  and  on  tiie  recordinu  of  sueh  <liseharf;(,' 
as  mentioned  in  the  Aet.  The  purehase  money  was  to  he  i)aid 
on  or  ixfore  <  )etolier  1,  1882, 1'Ut  it  was  not  in  fa'et  all  paitl  before 
Decimher,  1882,  and  the  statutory  vestinj?  c'id  not  take  effect 
until  then.  On  Awfiust  15,  1883,  the  Cda-^ow  Bank  Act  was 
produced  to  the  district  land  rej^istrar,  and  lie  indorsed  on  the 
li(luidatois'  certificate  of  title  a  tran-fer  to  the  Assets  t  ompany 
and  nriMered  it.  '1  he  Act  vestinji  the  assets  in  the  company- 
vested  them  (section  4)  "subject  to  the  e.xistinjz;  charges,  debts, 
enfiag(  inents  and  liabilities  sjiecifically  affecting  the  same 
in  the  hands  of  ihe  i^ank  or  the  li(|iii(lators,"  and  the  court  below 
has  held  that  these  words  had  tlie  effect  of  overridinfr  or  control- 
ling the  Land  Transfer  Actsof  the  colony.  Their  loid-hips 
*2Ut»  are  unable  to  concur  in  thi>  view.  There  is  nothing  in* 
the  ( llasjiow  Bank  Act  to  show  that  interference  with  the 
Colonial  Land  Acts  was  ever  contemplated,  still  less  that  those 
Acts  were  to  be  overridden.  The  general  vesting  clau.se,  wlien  ap- 
plied to  lands  in  the  Colony,  must  be  read  so  as  to  work  in  har- 
mony with  the  Colonial  Acts,  and  in  effect  as  conferring  upon  the 
As.>-ets  Company  the  right  to  procure  themselves  to  be  registered 
according  to  the  laws  of  the  colony;  and  if  that  registration  gave 
them  riglits  in  the  colony  lieyond  what  they  miuht  have  without 
it,  there  is  nothing  in  the  Imjierial  Act  to  di  prive  iheni  of  tho>e 
rights. 

Then  it  was  ingeniously  argued  that  the.^e  particular  lands 
were  not  liought  from  the  liciuidators  on  the  faith  of  their  lieing 
registered  owners,  and  that  the  hand  Transfer  Acts  did  not 
therefore  apjily.  But  although  the  agreement  to  buy  the  assets 
of  the  (ilasgow  Hank  in  block  was  not  based  on  tiie  Colonial 
Land  T.-aiisfer  Acts,  the  coniiiletion  of  the  purchase  of  these 
pai-ticular  hands  was  based  upon  them,  and  nothing  more 
can  be  reasonably  reciuired. 

In  1S83  the  Land  Transfer  Acts  in  force  in  the  colony  were 
the  Act  of  1870  and  the  Acts  amending  it.  But  the  reasons  for 
which  registration  under  the  .Act  of  188.')  confers  a  good  title 
apply  also  to  the  Acts  in  force  in  1883;  and  although  the  licniidii- 
tors  were  only  Ihernsehes  entered  as  owners  on  the  provisional 
regi.ster,  a  good  transf.  rable  title  had  been  acijuired  l)y  them. 
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and  <ho  siihscqucnt  rc;ri>tcrc(l  title  of  tlir  .\--rt^  ( 'oiniianv  can- 
not lie  (li>turl>cil. 

l'as>int]:  now  te  Itan^^atira  Xo.  2.  tlic  Assets  ( 'ompanv  rests 
Its  title  on  tlic  lact  thai  in  ( )ctolitr,  iN!).").  it  ot)tainetl  a  eertificate 
of  freehold   title  undd-    77c  Land  Transfer  Art   ISS-',,  anil   is 
registered  as  owner  under  tliat  Ac*.     The'titie  is  imjx  aclud  for 
fraud   and   lor  irrejiuhirities  in   the   Native   Land   fonrt,   and 
osix'cially  for  the  invalidity  of  the  memoranda  of  traiisfer  from 
natives,  on  which  thi'  title  is  founded.      Fnnid   is  deni.  d.  and 
will  ]h-  jia.sscd  over  for  the  present.     Their  lordships  have  already 
expn  »(  d  their  vi(  w  of  the  conclusiveness  of  the  ref;i>ter.     J5ut 
a-  the  ol)je<'tioii  to  thr  validity  of  the  transfers  was  arnued  at 
f-'reat   lenuth  and j.revaihd  in  the  Court  of  Ajiijcal,  tli(ir  lord- 
shin~   think    11    lifiht    to   expres-^   their  o|)iniun    upon    it.     The 
history  of  the  case  is  complicated.     It   i-;  laiilv  :ind  correctly 
stated  ill    the  ai)pellants'  case,  paraiirajihs  S   lO   |_',  and  theiV 
lordships  do  not  think  it  necessary  toret)eat  it  in  d.tail. 
The*   important    point-;    are    thai    in    Is?.')    the    land^     *2U7 
in     <iU(Mion     weiv     hioij-lit     l.y     tl,..     native-     under 
the     .\,-iH\e     I.Miid     .\,.ts^     whi'ii     a     memorial     of     owner- 
•;'"!>     /\.'-^       i--urd       \o      them.        Their      title       was       then 
investitraKd  and  di'termined.    They  o'ltaineda  statutory  tifle, 
and  cea-i'd   to   hold  solely  \<y  tinir  old  custom  or  usaice.     In 
the  >ami' year  (IN?."))   the   iK!li\e^  uraiited    a  l-a-e   for  tlventy- 
one  years.     Afterwards,  hetwien   PS7.S  and   1S>:{,  mo-t  of  the 
natives  sifrned  memoranda  of  transfer  of  all  their  intereM<  to  the 
then    lessees.     These   memoranda    of   transfer   are   thu-e    now 
impeached.      No    orders    of    freehold    tenure    f(jllowed     I  hem. 
13ut  in  May,  l.SSG,  they  were  produced  to,  and  approved  and 
indor.-ed  hy,  the  trust  commissioner,  and  his  dutv  wa-;.  hy  the 
Act  of  ISSI  {Xatire  Lands  Frauds  Prirention  Ad  of  /A',S/,'§iJ  4. 
(jand  l.")i,  to  protect  the  natives  in  their  dcvilinRs  with  Kuro[)'eaiis 
to  .see  that  everythinp;  was  fair,  and  that  the  purchase  money  was 
really  paid.     Without   his  certificate  no  transaction  with  the 
natives  could   he  registered.     No  rent    was  ever  ])aid   to  tlie 
vendors  .after  this.     In  iSSt;  partition  pioi'eediiiKs  were  jxiiding 
between  the  natives;    and  the  lands  known  as  Hangatira  No.  2 
were  .allot  ted  tot  ho -e  adult  n.ative-;  who  had  <old  their  interests 
us  above  mentioned,  and  in  M;iy,  1SS<).  an  order  was  m;idr>  for 
the  issue  of  a  Crown  grant  of  this  block  to  tlio<e  seller-;.     ( >ther 
blocks  were  allotted  to  the  other  natives,  ;ind  Crown  grants 
were  ordered  to  be  issued  to  them;   and  the  memorial  of  owner- 
ship i.ssued   in    1S7.")  was  then   cancelled.     All   tlii-;  was  done 
before  /Vugust,  Isstj,  when  two  imi)ortant  Act^  were  p.a-sed.    Mr. 
(ir.ih.iin,  who  represented  the  purchasers,  was  a  consenting  party 
to  all  these  proceedings,  which  were  really  taken  not  only  to 
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cffoct  a  partition  iKtwccii  the  natives,  inil  al-o  to  facilitate  tlio 
conipielioi,  ot'  the  purchaser's  title. 

'I  h(  se  orders  for  ( 'rouii  grants  were  made,  l>ul  were  retained 
in  the  ofiice,  as  tlic  fees  for  them  ncre  not  paid. 

riicn  the  Xdlirc  Land  Couii  Ad  ISSh',  and  llie  .\<il>r<  Lnml 

Adiiiiitiittnilioii  All   ISSH,  were  jjasscd.     The  former   .\ct,    l.y 

section  11a.  rciH'alcd  Tlic  Xntin:  Land  Ad  IS^.l  Imt  en- 

*2()S  acted  that*  in<'()inpl(<ted  procedure  miidit    l-e  conipiited 

citlier  undei'  iln'  m w   Act  or  under  the  old.       'I'hi-  .\ct 

\v;is  ;iinend('d  in  ISSN  and  ISM). 

Hy  77/r  Xidirr  I.atuI Ailninuslnitiim  Ad  tSStJ.  seel  ion  L'  I.  fur- 
ther jiio\  i-ion  was  made  i'or  the  pniieei  jdn  (if  nali\c~  .aii'l  toi'  i  lie 
completion  of  incom|i|ete(i  !  r;iii-:ic:  inn>.  'I'hi-  Aci  did  not 
conn    into  o|ieratiiin   until   .i:innar\'.    Isn7.      N:ili\e    I.nnd   Act 

isss.  §  :i. 


'1  he    .\-.-el-.    ('(inip-uiN'     did    not     complete    il>    till 
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cit  her  of  the>e  .\ct>. 

So  matters  stood  when  '/"/'(  .Xatin  Ijiiid  fnurl  Ad  IS.'l4 
was  pa-  cd.  At  '■]■.:.',  linir  the  lea>c  and  intere-I-  n\  tin  native 
sellers,  which  liad  l.ciii  I  oufiht  as  al  ove  ~tat(i|,  h.id  hecome 
vcst((|--first  in  the  li(iuidators  of  the  (  da-uo\\  r.:iiik.  .and 
afteiwiirds  in  the  .\^-lt-  ( 'oinpaiiy.  h\-  \iriue  <if  the  Imptrial 
statute  w  hich  h.i-  li(  1  n  .-iln  ady  ri  lerii d  to;  and  in  .!ul>  ,  IMI.'), 
tiic  company  olilaincd  lli<'  re!ii>tration  on  the  |irovi,-ional 
n'jfistcr  of  the  lian.-feis  from  t  he  na, lives  and  its  other  do(i intents 
of  title:  ;ind  in  (Nlolur  inlidwiim  olit.ainid,  lir-t.  a  wair.ant 
from  the  ( lovernor  lor  the  i---ue  di  .a  certihcate  oi'  title  to  the 
native  sellers;  and  lastly,  licnn  the  di-trict  hand  ii  iii>i;;ir.  .a 
certificate  of  the  company's  nwiiM-hip  under  the  .\ct  of  i^S."), 
and  iey;i>tration  of  the  rompaiix   a-  owui  r  accniilintily. 

The  (ontintion  of  the  A-m  t-  (  (iiiiji.any  i>  that  the  .\ct  of 
jspl  lairid  .all  defect-  and  eualilid  it  to  ac(|uire  a  (ompletc 
title  .and  to  pro(  lire  ii-elf  to  lie  rci;istere(l  as  owner.  The  con- 
tention on  the  other  -ide  is  that  the  transfers  jiad  li(-come  pure 
w,i-te  paiier,  and  that  there  was  no  title  to  register. 

it  will  lie  couMiiient  first  to  cnn-ider  the  .\cl  of  ls'.l4 
(7'/.c  X<il,rc  I.'ind  Cr.iifl  Ad  IS.').',).  It  i,  pe.il,  d  Tl,c  Xalirc 
Laiid.'t  I'linids  Pn,tiditiii  Ad  ISSl .  to  w  Inch  refei(  nee  has  already 
liccn  made,  and  also  the  .sevi-nil  Native  Land  Court  Acts  of 
18.S6,    is.vs  and   1SS9. 

The  Act  of  IMH  enacts  (section  oT)  that  e\cry  in-lrumcnt 
indo'sed  ly  a  tiu,-i  i  nnimi:  sioner  as  approved  in  terms  of  the 
Act  of  I SM  is  to  lie  deemed  to  li.ave  lieen  i  oiihrnied  hv  the  court 

lirm.ation  i-  recjiiired.     Hy  ,-ection  7'A  .all  land  which  was 
*2()U  laistomary*    land    when    the    Act    of    lft.'J4    came    into 
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opcn.tioi.  fan.l  l,v  M.tion  2  Han-atini  No.  2  was  sue!,  laiuli  l,,- 

cani..  siil.j.vt  m  77,,  l,,ml  Tmnsfer  Ad  ISSr,  (already  referred 

o^,  and  , . very  natu,.  .,un,  rof  s„.-h  land.  Mih.i..,.t  t..  .a'll  ..,,uitu.s 

aft  Tt  n^  l„s  ,nt,.r,.M  t  ...nin  and  t„  ail  cxi^tin^  rest rirt ions  on 

alirK.t.ontl,.rr,,|.Ht,,l,,.d..,nirdti,r,,n,pri,.turtlH.r(.ofund(.rth<. 
sai,  .\rt  oran  ..>tat..  in  f...  sinipl,.  in  possession.  Furtlu-r, '.ytho 
sani(.  section  /  .\  ;,ny  person  elainiini;  to  have  acquire,!  an  interest 
■  M  any  siuli  land  hy  virtue  of  any  alienation  prior  to  the  coming 
-nio  operation  nt  the  A.I  of  1S!)4  may  apply  to  the  ••ourt  to 
ia\e  such  ali.'n.-iiiuii  confirmed,  and  upon  confirmation  tliereof 
the  .•lairaant  i.ecom.s  entitle.!  to  1...  regist.Ted  under  th.'  Act 
ot    l^^|>  as  proprietor  of  th...  estat.^  or  interest  a.'<|uir.>.l 

ll'i-^  latter  part    ot   s..cti(,n   7:5  al.ove  referre.l   to  .•annot 
""•"1  I  Kit  .M-  .  that  fall  within  section  .-.7,  an<l  which  r.dinre 

no  conhrm.at ,  aiv  to  l„-  again  confirnie.l.     TIk    latter  pirt 

of  s<...tion  <,}  c;ui  only  apf.ly  to  iiicomplet.'  tran.-.action^  not 
.•tj'proved  an.l  .•.rtified  iy  the  tru.^t  ,  .mimission.T.  'i-h,. 
hvxivA  th.'  ca>e,  th,.ir  lor.l.^hip.  ;,r,.  unahh'  to  .-v  why  section  .^7 
.l<^).;s  not  apiily  to  tti.M'  m.nior.anda  of  tr.ansf,  rs  froni  t!ie  !■.■, lives 
whi.'li  thi.  trust  commi-sjuncr  .lid  approve  an,l  r.^rtifv  and 
th.'ir  lor.lsnips  .•an  s....  nothinR  substantially  wrong  i„  the  pr.,- 
'■•■dure  wiiirh  r.-uhe,|  111  tli(.  registration  of  th.'  company 

1  o  ttvat  th.'  ni.'montn.l.a  of  transfer  as  wa^t.'  pap.T  ai)p.ars 
'<•  lli''ir  l.'nUhip<  to  no  a  great  .l..al  too  far.  'rh,.y  w.-r.'  not 
vahd  a~  trauM.',-,  l„it  th.^y  wer.'  the  first  >tep  for  ohiaining 
-u.h  traiiM.'!-.  and  .■ntitl...)  Xhv  parti-s  to  tak.'  the  nece-.arv 
l)r.)ceiilnigs  tor  completing  th.-m. 

Th.'  repeal  of  th.^  .\,'t  of  lS7;5  l.d  to  dilliculties  which  do 
not  app.';u-  to  h;|v,.  l„.en  ivnioved  l,y  sul).soquent  l.-gislation 
jH-ior  t()  ]S!)J.  I  his  |,  appannt  from  P.mha  y.  ]Vanl.  alr.'a.ly 
referre.l  to.  "1  h,.  Ac  of  IMM  was  apparemly  passed  to  .vm.,rv 
th.'ni. 

Th,.  true  ..ffV.tof  th,.  A,.t  of  ISOI.  §,<  .:^7  ;„i,l  IW,  w.-,>   ,„ 
th.  ir   l,)i,i>hips    opinion,   to  entith'  .all    th,.  s.-lling  natiy<-s   to 
tli.'ir  shans  m  tlie   lands  sol.i.  hut  siihj  .ct  to  all  ..'luitits  afTect- 
mg  t!i(.  same.      'i  luse  eciuities  iiichi.le,!  t|ie  right  of  tlie 
Ass,.t>*  fompany  to  have  tlie  transfers  which  had  he.  n    *21() 
■  pproM.I    l,y   the   trust   commissioner  earri...!  out    .iml 
'■onipl..t,.,|  'rh..;e  may  have  l)..en  invgulariti..s  in  th,'  pro,....lure 
a,iopt,,i;   hut  their  lordships  are  of  opinion  that  tlie  Act  of  1SM4 
iHit    m;,tt,.rs    nghf     .an,!    that    th..re   was    nothing  wrong    in 
•til  si,.,nc..,  nothing  t..  affect  tiie  yali.litv  of  the  final  certiHcate 
an,!  n'mslration  ,ii  th,   ,.ompany  as  own.T. 

i^av-ing  now  to  the  (lu.'stion  of  frau.!,  their  lordsh'ps  arc 


UIK 

.'in. 


/  to  agree  with  the  Court  of  Atipi.al.  .•^e.tions  ■)(;,  1 1;»,  129 

.;f  The  Iju.iI  Tra/isfa-  Arl  lS7n.  an, I  thr  .•,)rri.H),)nding 


•M) 


r-jo 


CANADIAN  'lOUUKNS  SV^ITM 


M'ctions  uf  tlic  Act  of  1SS5— nnnifly,  .-cctions  .')5,  oO.  1S9 
and  lUl) — apiM'ar  to  their  lonMiips  to  show  that  l)y  fraud  in 
these  Acts  is  meant  actual  fraud— that  is,  dishonesty  of  some 
sort;  not  what  is  called  con-^tructive  or  equitable  fraud— an 
unfortunate  exi)ression  and  one  very  apt  to  niisleatl.  l>ut  often 
used,  for  want  of  a  letter  term,  to  denote  transactions  liaviuR 
conse(iu(nccs  in  (((uity  similar  to  those  which  t!ow  from  fraud. 
Further,  it  appear>  l"o  their  lonUliips  that  the  fraud,  which 
must  l.e  proved  in  order  to  invalidate  the  title  of  a  registered 
purchaser  for  value,  whether  he  buys  from  a  prior  registered 
owner  or  from  a  per.-on  claiming  under  a  title  cc-tilied  under 
the  Native  l.a.nd  Acts,  must  he  hrouslit  home  to  the  person 
whose  rejii-tend  title  is  impeached  or  to  his  agents.  Fraud 
by  persons  from  whom  he  claims  does  not  affect  him  unless 
knowledge  of  it  is  iirought  iiome  to  him  or  his  agents.  The 
mere  fact  that  he  might  have  found  out  fraud  if  he  had  hein 
more  vigilant  and  had  made  further  imiuiries  wiiich  he  omitted 
to  make  does  not  of  itself  prove  fraud  on  his  part.  Hut  if  it  he 
shown  that  his  suspicions  we  aroused,  and  that  he  abstained 
from  making  inquiries  for  f<ar  of  learning  the  truth,  the  case 
is  very  dilfeniit,  and  fraud  may  be  properly  ascriix'd  to  him. 
A  perVon  who  presents  for  registration  a  ducument  which  is 
forged,  or  has  lieen  fraudulently  or  improperly  olitaiued,  is 
not  guilty  of  fraud  if  he  honestly  believes  it  to  be  a  genuine 
document  which  can  be  properly  acted  upon. 

In  dealing  with  colonial  titles  depending  on  the  .system 
of  registration  which  they  have  adojited,  it  is  mo-t  important 
that  the  foregoing  principh  s  should  be  l:orne  in  mind,  for 
•211  if  they"  are  lost  sight  of  that  .system  will  be  ren<lered 
unworkable.  Their  lordships  are  keenly  alive  to  the 
necessityof  vigilanceto  jirotect  natives  against  unfair  andoi)pres- 
sive  dealings  on  the  part  of  Kuropeans;  but  on  the  other  hand 
it  is  equally  important  net  to  disturb  registered  titles  of  bona 
y7(/c  purchasers,  especially  when  accompanied  by  long  possession 
and  large  outlaj's. 

It  was  urged  by  counsel  tliat  the  decision  of  this  board  in 
GMs  v.  Mcsscr  shows  that  it  is  not  in  .all  cases  essential  to 
bring  fraud  home  to  the  registered  owner.  This  is  true,  but  the 
case  is  not  really  in  point.  As  alrea<ly  i-xplained  in  (lihhf!  v. 
Messer  two  hami  jhk  purchasers  were  on  the  register,  and  the 
case  turned  on  the  non-exi-tence  of  any  real  person  to  accept  a 
transfer  and  get  registered  him-elf,  and  then  to  make  a  transfer 
to  someone  oiso.  Moreover,  forgeiy  is  more  tluin  fr:iud.  and 
gives  rise  to  considerations  peculiar  to  itself. 

In  the  first  apiieal,  Waingaromia  No.  3,  the  fraud  charged 
i-  fraud  by  the  Assets  Company  in  obtaining  a  warrant  from  the 
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Covcnior   and    a   ccrtilicafi'  of   title    from    the    district    land 
registrar. 

In  the  second  appeal,  Wainsraroniia  Xo.  2,  variou>  frauds 
on  tiie  natives  are  eliarjred  a}:ain.-t  (  oopc  r  and  tlie  li(|uidators  of 
the  (llasnow  Hank,  wlio  purehaM'd  from  iiim.  There  is  no 
definite  eliarjie  of  fraud  l>y  Mir  Assets  C"om|iany.  Tlie 
only  eliaPRe  at;ain>l  tlie(omi)any  i.-  that  the  rominmy  olitained 
from  tlie  di>tri(t  l;ind  registrar  an  indorxmint  of  the  tninsfer 
from  the  li(iui(lators  to  the  co;  r>;uiy,  and  that  the  ohtainin.ii  of 
that  indorsement  was  frau(hiient  and  void  as  against  plaintifTs. 

In  the  third  ai)peal.  IJanuatira  No.  2,  the  fraud  eiiar'ted 
is,  afiiiin,  that  frauds  were  conunit ted  i)y  other  people  ami  tiial 
the  olitainiiifi  and  retaininji  ly  tlie  eompaiiy  of  a  eertifieate  of 
title  fioni  the  district  land  re^i-trar  was  fraudulent  an<l  void  a> 
afjainst  the  ])laintiffs. 

The  evidence  of  fraud   hy   the  conii)any  entirely   iinak- 
down.     The  (vidence  shows  that  in  all  these  cases  the  .•ifients  of 
the  Assets  Company  in  the  (olony  took  to  the  refjistrar 
and  pot*  him  to  register  certain  documents  which,  a''cord-  "-'l-' 
inji  to  their  purport  :in<l  effect,  entitled,  and  which  tiny 
lielieve  did  in  fact  entitle,   the  company   to   le   r(lii^t(r(d   a> 
owners.   There  is  no  evidence  whatever  of  any  fraudulent  siate- 
ment   made  \>y  the  comjiany's  agents  to  the  regi.-trar  nor  of 
any  hriiicry.  corruption,  or  dishonesty  in  the  matter. 

'i'heir"iord>hii)s  cannot  help  thinking  that  the  cquitaMe 
docliino  of  (onstructive  fraud  have  weijihed  too  p-ucli  with  ih.e 
Court  of  A])peal  and  have  induced  it  to  impute  fraud  to  the 
Assets  Comiiany  although  no  di>hone>ty  hy  the  company  or  its 
agents,  or  \>y  the  li(iiiidators  of  the  City  oi'  (ila^gow  Bank,  was 
really  e>laliii>hid.  Nor  is  there  any  i)roof  whatever  that  the 
lifpiidators  or  the  Assets  Company  dishonestly  refrained  from 
making  in(|uiries  which  an  honest  purchaser  would  havi'  made. 

Tlie  ( (inclusions  thus  arrive  d  at  dispose  of  all  these  appeals. 
Till  ir  lordships  do  not  therefore  think  it  necessary  to  give  any 
oiiinion  on  several  other  defences  to  these  actions  which  w(>ro 
raised  in  the  Court  of  .Vjiiieal  and  relied  upon  hy  (ounsel  for  the 
appellants  in  their  arguments  hefore  this  1  oard.  Their  lord- 
ships refer  to  the  defences  based  on  the  det'i  cti^e  titlo  in  the 
plaintilTs,  the  ahsenceof  other  parties,  the  Stdtute  of  LimitiUionHs 
the  e'ffect  of  long  jiossession  and  large  outlays  on  the  lands  >ought 
to  1  e  recove  red,  and  the  effect  of  decisions  in  former  unsuccessful 
actions  hy  natives  suing  on  liehalf  c'f  tlumseives  and  others. 
Th.eir  lord-hips  Ili^c  th'ir  iud.iiiiK  nt  on  the  conclusiNcness  of  the 
registered  title  in  the  al'sence  of  fraud. 

In  upholding  the  title  of  the  app.ellants  on  this  broad 
ground  it  i<  satisfactory  to  find  that  their  lordship-  are  not 
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di.stur hintr  h„t  uphulling,  tlic  viowj.  which  had  l.cn  -intii 
recently  taken  and  acted  upon  in  the  colony  for  /ii-my  ycus  in 
actions  hroiijrht  apainst  bona  fide  pmchasers  on  the  reni-ter 
liie  same  view  has  Ixrn  taken  in  South  Australia,  as  is  siicun  l.v 
lionmn  v.  Andrews  (KsT.S).-'* 

The  conciusiun  of  the  whole  matter  is  that  *heir  lonMiips 

wil    huinl.iy  a.lvi-ehis  -Majesty  to  allow  these  ai.i)eal.s 
-1.5    an.)     to    *reversc   the  judKnieiits  appealed  from,  with 

<o~ts,  and  to  ent.T  judgment  in  each  action  for  the  de- 
temiants,  the  Assets  ( 'ompany,  with  costs,  and  the  costs  of  each 
appeal  must  ho  home  hy  the  respundcnts  thrrrtu. 

Soli<Mtors-.l.  E.  Jink-ir,  forai-peilants    H'lkerand Sairne, 
tor  respondents. 

"'   l-'S.  A.  I..  H.  153. 
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f|Uanlity  of  land  in.. IK!. 

to  executrir,  etc 

two  or  more  owners  take  .•>»  tenanls  m  common 

w  Inn  issued 
Confirmation, 

of  transfer  under  prores.s  of  law. 
Contract, 

assignable .    . 
Copies, 

iirtiflcd,  by  registrar,  as  evidence  t.").5. 

Corporations, 

s(rd  of,  improper  use  of 
Costs, 

judije  or  master  of  titles  may  order. 

scale  of  " 

security  for,  by  non-resident.   . 
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Court, 

juriffliclif>n,  as  in  fr.iinl.  ri»iilrart>,  1 1( 

ill  .Hall'  and  fi>ii'rl,,>tiri'  (.;<.), 

intcriirctatliiti  of. 
i>f  nppcal,  iiitrrprctatioii  of. . , 
Covenants,  implied, 

.*"!   "Ituplii  i|  Ciivi'iiaiit.-i." 
Damages, 

Si,,  iiUo,  "Aumiranfc  Fund." 

anaitist  a.s.iuramc  fuinl  when  primary  ri^lit  harrf.l 

aKaii!.--!  Imitii  jhli  puri'liaMT,  im  rinlil  to 

aiiaiiist  party  railMUn  .-'uinc   . 

Iiinitatiiin  of  period  of  roinnicni-cini-ia  of  aclion 

iiotii'c  of  delay 

oiiii.«sion  to  file  caveat 

tlirou^h  iiii.^take  of  ollieial 

notice  of  action 
where  i)arty  liable  dead,  .  :. 
Day  book, 

titiie  iti,  settles  priorities 
tune  to  be  taken  from 
to  111'  kept  .  . 
Decree  or  order, 

iM-eptcd  iKiiiL  certificate  of  iiilc 
District  registrar, 

Stt\  lii.-,,    'Ki'tji.strar." 

action  auaiiist,  not  ubated  by  vacancy  or  ehanne  in  office 

noticeof " 

appointment  i  f 

attendance  on  siibpu  na,  etc 

eurries  out  Kefjistry  .Act 

fuvcut  by 

eertifiod  copies  by 

correction  of  error,  frtiud,  etc.,  by 

deputies  of . 

interpretation  of 

manner  of  makinu  corrections.  . 

notice,  to  a|)prove  munni'r  of  serviieoi 

tiot  liable  for  hotui  Jiilc  act 

not  to  accept  fee  . . 

not  to  act  as  conveyancer,  etc 

oath  of 

petition  from 

plan,  may  have  ma<ie  .  . . 

niuy  re(|Mire  owner  ii,  tile  before  dealing, 
powers  and  duties  of 
production  of  book  from  oilier  ollice 

quulificati<m.s  of 

security  siven  by 
summons,  to  nive  evidence 

to  prodiiit'  instrument,  etc 
t.'ikis  iviJiii.c  of  prinriiy  of  instrument  over  judgment 
Duplicate  certificate  of  title, 

^te,  ittsii,  "I  ertilieatc  of    i'ltle." 
bar  to  action  for  recovery  of  hind, 
delivery,  to  new  owner  after  transfer 

to  owner  on  hind  being  brought  under  Act 
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Duplicate  certificate  of  title,  cmtuDie'l 

ill  liMTv  Up  to  nm>ir:ir  <iii  IninwfiT 

ilrliililiil  Id  rrtiirii 
form  of 

ctitry  lo  hr  iiiadi-  on  uiilf.-.-i  iii.>(|M'iiM<l  Willi 

fviilciirc  ill  f|M'i'iiic  pcrfomiancc  art  ion 

intrrpr<t;itl(>n  of 

lost  or  ilf.-troytil,  pro<'(<<linKs  in  ciix-  of 

int'lnoranduiu  of  r<');istruti:)n  on 
roncluyivi"  ••viiii'ncc.  . 

production  di:^pin>rd  with  in  Allnrla 
in  Saskatchewan 

pruvidcci  for 

rr'taini'd,  wlurr  land  liax'd 
where  land  niortnap'd 

returned  on  partial  cancellation. 

KUlninons  to  deliver  up.  . 

upon  first  certificate  of  title 
Easement, 

crealed  liy  IratL-fer 

exceptecl  from  certificate  of  liili' 

indor.'^enient  on  certificate  of  title.    . 

pul)lii',  excepted  from  certificate  of  I'tji'   . 

stntulory,  exci'pted  from  certificate  of  title 
Ejectment, 

.Ktion  for.     Sif  "Recovery  of  Land." 
Error, 

correction  of,  l)y  registrar. 

judce  may  correct 

inaiiiier  of  correction 
Estoppel, 

i>|i(Tation  of  tran.sfer  by 
Evidence, 

by  affidavit 

cancelled  instrument  a? 

certified  copies  us. .  . 

eross-cvaiiiination  on 
Execution,  affidavit  of 

.S'(.   •■.\lli<l:ivils"  an.l 

form  .if 
Execution  regiiler, 

prnviiird  for.    . 
Executions, 

liiinliiig  efTect  of. 

book  of 

exc(  ptcfl  from  certificate  of  title 

expiration  of 

fdint:  of .  . 

operation  of 

Bat  isf  act  ion  or  withdrawal  of 
Executor, 

:ipiilication  for  transnii.ssion  by 

:i;i!i!ic:itiiir!  til  re!i;!!vr 

certificate  of  title  to,  rights  uiui 

tit  h'  of 

transfer  to  him.self  

transmission  of  mortgugc  to .  .  . 
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Expropriation, 

ntjlii  (,f,  .•M-.|)i,ii  frum  certificate  of  title 
Fee  book, 

to  l)c  kep;  . 
Fee  tail, 

aholislicd  , 
Fees, 

iiiiiil  ii;ay  fix 
Filinp, 

iiilerpri  tatidii  nf 
Form, 

ilileriirclntidii  uf 

Fcnrer  Acts  and  registrations  continued  . 
Forms, 

iiltenilion  of,  l)y  order  in  council 

en  liodied  in  Act 

variations  in  .  .  , 
Fraud, 

idTerts  dcMlin^;.-* 

eorreclion  hy  renisfrar,  in  cnsp  of 

kmm  ledce  is  not 

recovery  of  land  in  cusp  of 

viti;iii.s  c(,nciii>iveness  of  certificate  of  title.  .. 
General  register, 

certifi<  !il<>,  form  of 

to  lie  fornislicd 

provided  for 
Grant, 

double.  a:>siirance  fund  not  lialile 

fees  on  retristmtion  of 

interpretation  ot 

issue  of  certificate  of  title  on 

wl.en  reRist<Ted 

Guardian, 

of  infant,  powers  of 

Highway, 

I  ul>li.',  excepted  from  cerlific;ite  ,■!  title 
Hudscn's  Bay  Company, 

allidavit  com-iniini;  lands,  form  of  .. 

jinntrinK  land  fir^inted  prior  to  1886  under  Act 

issue  of  certificate  of  title  to.  .  . 
Implied  covenants, 

cipnstrued  as  several,  not  joint 

in  lea.-ses 

in  rcorfpajre,  to  repair 

in  transfers,  etc.    . 

n'ay  he  nenalived 

Iileading 

to  execute  further  nores.<nry  instruments 

to  indemnify  against  mnrtijace 
Incumbrance, 

Sir.  iil.tn,  "MortRafio." 

form  of 

interiireration  of. 
Incumbrarce", 

uiierprelation  of   . 
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I  ncumbrancer, 

nitciiiiriHtion  of    , 
Indorsed, 

niliTprctatiiin  (if 
Indorsement, 

iiitfiiirctalidn  of 
Infant, 

l)iinnini;  land  of,  iimicr  sjstcm  . 

(;ti:ir(li;m  of,  nmy  lake  stt  p.  . . 
Inquiry, 

practico  on . 
:nspector  of  land  titles  offices  'Alberta  , 

apiioinln.cnt  atui  duties  of .  . 

Iiot  liable  for  buna  j'ule  act  .  . 

oiilh  and  .security  of 

Instniment, 

di  s(ri|)i Kin  in,  need  not  except  land    . 

interpretation  of 

not  retiisterablc  to  defeat  plan  rcpulationp 

operation,  afiainst  bnnn  fide  transferee  on  reniBtralion  . 
only  agtiinst  iiiaker  before  ref;istration .  .  . 

operative  on  retrist ration W 

priority  according  to  time  of  registration     . 

rejection  where  unfit  for  registration 

p.amped  by  ri ;;istrar 

Mibstantinl  conformity  with  schedides  required  for  regi 

unrepistered,  confers  right  to  registration 

when  deemed  registered.  . 

Irregularity,  Technical, 

cured. 
Irrigation  Act, 

nt;lit>  aciiuiml  imder,  excepted  from  eertificat*'  of  tit 
Joint  owners, 

indorsen.eni  of  certificate 
Judge, 

amendment  of  plans  by- 
appeal  from  order  of,  on  petition 

enforcement  of  orders  of 

inquiry  before,  practice  ou 

interpretation  of 

order  of,  proliiliiting  dealings   , 

power  of,  to  cancel,  lorrect,  etc 

referer.ee  to  court  en  (/'inr,  by 

registrar  to  examine  order  of 

summons  to  appear  or  give  evidence  by 

warrant  to  apprehend  by 
Judgment, 

excepteil  from  certificate  of  title.  . 

lien  in  new  district  eea.ses  '    'wo  years 

priority  to,  granted  t^  instniiiient 

regiBtration  of  certificate  of  . 
Land, 

interpretation  of 
Land  titles  district, 

bi;'.:T'.d.-iri:-:  :,f,  in  Alhrrtfl 
in  Saskatchewan 
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Land  titles  district,  cntiiinunl 

(Tci'tion  and  aitcratidn  of 

inh-tniiiicnl  not  to  contain  lami  in  nioro  than  oiip 
Lease, 

appliralion  hy  tenant  to  hrin^  under  \r\ 

(■erlilicat(  of,  form  of 

cerlilieate  of  refii.stration  of     . 

form  of 

implied  fovcnants  in. 

interpretation  of 

morltiani'c  lo  consont 

not  exeeedin},'  threo  years,  exeeptml'froni  VorfifiVa'tc  of 


l<»7.    !71, 


.43"),  4!t(), 


proviiled  for 

rp-entry  on  default  . 

rijjlit  to  purelia.su  in 

sliort  form.-,  in 

svrremler  of . 
form  of 
Limitation, 

Mords  of,  al)oli.<liod 

Lis  pendens, 

eertifieale  of,  exfei)fed  from  rortificale  of  title 

duplii-ate  not  reqiiiri'd  pnidmcd  for  recL-lration 

m  ease  of  mortfiafie  proceedings     . 
Lunatic, 

committee  of,  jiowers  (]f 

guardian  of  .  . 

interpretation  of. 
Manitoba, 

h'lii!  I'rnjiirli/  Art    . 
Married  woman, 

I iiiirclies  aholislieil. 

liii.^liaml  and  wife  may  mutii.allv  transfer 
new  certificate  of  title  on  marriaiio  . 
Master  of  title"., 

•■ipp'  :d  from 

ileal>  uiih  aiiplicalions  for  hrinKini;  land  imd.r   \ri 

duties  of  .  . , 

rnforeement  of  order  of 

not  lialile  for  bonn  Jidr  act 

not  lo  act  as  conveyancer,  er,- 

petition  to. 

riiialific.-ition  of 

siuiiiMons  hy , 
Mechanics'  lien, 

e\ii'pte<|  from  certificate  of  title 
Memorandum, 

inlci'jiretalion  of 

Misdescription, 

a.ssiirane.'  fnnd  not  lial.lo  for,  except  in  rertain  ciuses 
correct  ion  of,  hy-  refjistrar 

damages  in  case  of 

recovery  of  land  in  e.nse  of 

renders  certificate  of  title  inoondusive 
Morteaee. 

acceleration  clause  in,  relief  from 
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title 
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175 
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450,  521, 
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ii04 

i;04 
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103 

Ills 
4ti,S 
583 
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4S2 
172 
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473 
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525 


12S 
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508 
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.505 


.143,  407 
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751 


Mortgage,  nmtinunl 

li\  lioiiicstradci-  forbidden.  .  . 
cii'fifiiato  of  fliarct"  for 

form  of   

ct'rtilicatp  of  satisfiiction  hy  judfjc 
discliur(j!c  of 

form  of 
distraint  under 
filed 

fonn  of  aflldavil  with   , 
riliiifldiiruin  application  lol)riiin  uiidir  new  system 
foreilosiire,  uii<lcr. 

after  abortive  sal( 

form  of 

lias  efTeet  as  security  Iml  not  transfer. 

imiilied  covenant  in,  to  execute  further  necessary  instrument 

to  indemnify  afjain^t  in  transfer " 

interpretation  of 

notii'c  of  intention  to  exerci.se  ri(;hts  iindiT 

of  riiortf;a(;e 

on  first  certiiicate,  assignment  of 

payment  where  mortjianor  out  of  province 
pos.session  under, 
proceedinps  in  court  luider 

recovery  of  land  under 

retention  of  duplicate  certificate  in  ca.se  of 
short  forms  of  covenant  in 
title  of  executor  to 
transfer  of 

form  of 

riiilits  ari^ini;  on 
tr;iii~iiii--,-.ic.n  lo  I'xccuior 
Mortgage  of  mortgage   . 

riiihis  ari-int;  on 
Mortgagee, 

entry  into  pos.Mssion  hy 

executes  instrument  to  protect  sale  under  niortiiajji 
first,  has  riKhts  of  holder  of  Icjial  estate 

special  richls  of  entry  and  distress  of 

hail  insurance  hy ',  . 

interpretation  of 

proceedings  in  supreme  court  In 
richls  when  land  brought  iiiidir  new  systen; 
sale  by 
Mortgagor, 

iir|ilieil  covenant  to  execute  further  necessary  instruments 
iniplieil  covenant  to  repair  l>\ 

interpretation  of 

iii.'iy  rccjuire  transfer  to  third  party  iiisteail  of  discharge 
relief  from  acceleraliim  clause 
New  districts, 

transfer  of  records  to 
New  system, 

■  ill  land  in  .■my  one  instrument  to  be  under 

interpretation  .    

''siiiijict  to  till."  interpretation  of 
"under  the,"  interpretation  of 
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552 
49;{ 
41H 

440, 

494 

uments 

4.s:?, 

.5(14 

.'>00, 

577 

40.^ 

4ti<'i, 

5.52 

large  .    .  . 

497 

44:?, 

497 

407 

432 
40t) 

iriii 
40t) 


r.VJ  1XI)1:\'  'I'O  STATTTES 

Notice, 

iiiilcs,s  fniudulcnt,  docs  nut  uiTcct  ilcjilinu 
Notices, 

of  action  aeainst  rpcistnir  

of  application  for  foreclotiuro,  eorvice  ol 

omission  to  give  not  to  uflcot  partii's. 

StTVil'f  of 

a>  direct cii  t)y  district  registrar 

on  aucnt  wit  din  jurisdiction 

on  person  deceased  over  one  year 

Id  lie  published  in  Manituba  (iiiiitlt 
Occupier, 

di-Ui  -s  by  inortgagec  on. 
Offices, 

land  titles,  pstahlishincnt  (jf 
hours  of. .    . 
Old  system, 

instruniont  rcKistered  under  new  system 

inl<Tpretation  of 
Owner, 

interpretation  of 

must  lend  name  to  beneficiary 
Party  wall  agreement, 

ri'ihts  under,  run  with  land 
Patent, 

mierprct.'ition  of 

t.  ti  yi  MIS  old  or  over  on  invest ijjatujn  ot  title 

Penalties  

Person  cf  unsound  mind, 

btiiminu  land  of,  under  new  system 

cnirnnntee  of,  may  t.ake  steps 

lulerpntatioii  c>f 
Personal  representative, 

S,r  "  Kxecutor." 
Petition, 

from  re;;istrar's  rulinfi 
Plans, 

amendment  of 

by  owner  subdividinKlan'l 

by  railroad  corporations 

correction  of  [)lan  by  public  works  department 

dedication  of  streets  bv 

defect  in,  correction  of  l)y  renislrar  . 

for  ojieninu  street,  etc.,  under  Tin-  Mtmiciiml  Ail 

incumbrancee  must  sitin 

instruments  mav  not  defeat  regulations  recardinu 

may  be  retpiireil  by  district  registrar 

not  biiidim:  unless  sales  under   . .' 

of  rioMiiniori  covin'nmcnt  lands  exempted  from  rule- 

of  drain  or  water  right     .. 

<jf  ro.id,  before  issue  of  certificate, 
under  Public  Wniks  Art 

of  subilivision,   requirements  le;  to 

r.'distralion  required  before  sale  of  land  under 

re(iU!red.  jnior  to  Hcreement  of  sale. 

where  location  uncertidn 

requirements  of  department  of  public  works     . 


.4:;i,  :,2),  lioo 
4r,2,  r,v\  r,'M 

t4J,  4'.i(> 

oj'.t,   fjtlti 

llti,  5-J-J,  (U)7 
417 

111! 

4  If. 
417 

438 


)n7, 

171 

,  .'i.M 

HI 

171 

,  .')-i7 

4:i2 
40t; 

4i).'>,  4t'ir),  oji 

4.Jt,   ',n,  1)04 
4:i:{ 

inti 
417 
4.-,i'. 

lit 
».")('.,  ;")■.' 1,  i;iu 
ti)'),  4;i,  .mJ 


U." 


.")!.-., 


4i.- 


477 


.4SI.), 

()0() 

4S7 

.424, 

5(19 

479 

423 

424 

42-> 

t;i)i 

tilU 

,  4St), 

"ids 

4S!), 

(UK) 

42ti 

17H 

479 

47S 

,  4.SS, 

()()! 

.42H. 

508 

m\ 

42ti 

001 
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753 


I 


Plans,  ciiutinnn'l 

rules  ius  to. . 

Kub.seciucnt  subdivisions  on 

Burveyor's  ccrtiiicato,  form  of 

surveys  for 

to  he  signed  by  owner 

under  speciiil  Aets . 

vorifii'iition  of  l>y  ottirer  of  land  titles  olliee 

vest  streets,  etc.,  in  Crown  .  . . 
Possession, 

Hitcrpretittiou  of 

Power  of  attorney, 

;iutliori/.i'(i 

iiutliori/.ins5  brini;in<5  land  under  new  sy^'teni 

book  of  reecjnl  of  , 

form  of .  .  , 

in  case  of  death 

ordinary  form  accepted 

revolution  of 

form  of 
speiifie  ... 

Proceedings, 

abatement  ot 

Receiving  book, 

to  be  kept 

Recovery  of  land, 

,11  twin  for,  ca.scs  of 
References, 

by  rriiistrar 
foi'iu  of 
Register, 

iiii'Tiiietation  ol 

t(j  be  kel)t. 

Registrar, 

.See,  iiUo,  "  District  Registrar." 

abstracts  by 

appointment  and   lualifieation  of. 

callini;  in  duplical.   certilicate,  incorrect  instrument, 

certified  copies  by. 

corrections  l)y .  .  . 

deputy  and  .assistants 

cxammation  of  instrumen's  by- 
forwards  copies  to  district  registrar 

intcrpreiatiou  of 

may  ref|Uire  evidence  as  to  age 

not  liable  'or  bona  fuk  act.  . 

not  to  act  as  conveyancer,  etc 

on'h  of  offic  ■ 

petit 'Oil   rom 

reference  by 

re  ec'ion  of  instrunicnis  by 

soc'Tity  of . 
Registrar  gener  J, 


42-', 

4St5, 

4SS, 

568 

4H7 

4ii:i, 

.'UD, 

»)3i, 

WM 
4'f, 

lj:i. 

4,Sti, 

ISS, 

ti(K) 

IS7 
42:i 

4SS 

lti7 


l.'>4. 


:.oo. 

57S 

414 

501 

.-41, 

t)2t> 

454 

.-.()!, 

57S 

.Wl, 

57,s 

542, 

1)27 

501, 

57S 

.525, 

()()«> 

lO'l. 

17! 

155, 


\i\y  ."jii,  5;k) 


4IK'>, 


to  1, 


44.' 


•i" 


deputy  of 

may  correct  plan 


515, 

504 

548, 

(illl 

lilt), 

552 

47ii, 

55S 

474, 

5,5«) 

472, 

554 

51ti, 

505 

474, 

.5,jt> 

505 

472, 

5.55 

474, 

.5(>0 

4i:i 

4i)i;, 

55:i 

520, 

tios 

47:1. 

(')07 

47;i, 

557 

408, 

5.55 

51.5, 

504 

51.5, 

.501 

474, 

.■)<H) 

55.5 

40S 

40S 

424 

"A 
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Registrar  general,  innii n n,'  I 

ina\-  ri(|uiir  cert iticat ion  nf  pl.iti 

ij.-aliliiatiiiii  of 
Registration, 

iilliil:i\  il>  (it  (■\(<ulion.  idcntil;.  ;iii(l  age     . 

ravoa'  .istaitist.     .s'i<  "{'avi'ul.' 

(■i>iit('iit>  (if  ii;iiiioniii(liiiii  of 

<'iiil)o<iiiii(tit  of  in>lriiiii(iit  in  icui-*!!'!'  on 

indorsciiK'nt  of  cii  iiistniincnl  ... 

indor.^iiicnt  on  diipliralc  (ritificutf  upon 

in  new  (ii.-^lriils  larricd  on  in  old 

interpretation  of 

irremdarity  in  cured. 

operation  of  in>tnniuiit  on  4:{1, 

anaiiisl  \hiiiii  Jiitf  t  ran.-iferec>  on 

order  of 

priority  aeeoidnin  lo  tune  of 

proof  of . 

rejection  of  iiistninient  prc-^ented  lor.  . 

valid  after  death  of  maker  of  in.«truinenl    . 
Reservations, 

ill  Crown  (jiant.  ex'<pted  from  certificale  of  tit|< 
Right  of  way, 

excepted  from  certificate  of  title.  , 

public,  excepted  from  certificate  of  ttllr 

.■■tatiitory,  exce|)te<l  from  <(rtiticat('  of  title 
Road  allowance, 

.dalldonmenl  of .  .  . 

clo.sins  by  notificntiun 

transfer  of 

under  /'(,/,/(■(■  Wi. iks  Ad  . 
Rules  and  regulations, 

of  Lieutenant  (lovernor  in  f'outicil 
Sale  for  taxes, 

caveat  inidei 

confirmation  of  tran.sfei 

form  of  transfer 

lime  of  registration  of  iraiisler 

Sale  under  power, 

.■idvrrli.-cincut  of  private  i-ali' 
distribution  of  prorrp<ls 

in  mortgage 

without  notice 

purchaser's  rights  on  salp. 
tran-fer  to  i)urchaser,  right."  under 

Saskatchewan, 

.l.<u,ii  TiiUs  An 

Seal, 

of  registrar.    . 

Sheriff, 

confirmation  of  sale  by 

Short  covenants, 

m  \r:,-r 

ill  inollgage 


I2:} 
408 

132 


ill. 

.>.>s 
431 

131 

l.U, 

177. 

."l.'lS 

471 

ilili, 

o.-j2 

454, 

r)2S, 

()«> 

4s:5,  4St>, 

r>r-)H, 

r,M 

432, 

4S4, 

431 

i:<i, 

4.S"). 

.'..'kS 

431. 

477, 

."wH 

132. 

474. 

"itJti 

I2s,    is  I.  .-)i).-) 


Is4. 

42,S 
5()5 
5(j5 

.■)ii() 
17'.t 

17'.> 
(102 

.■)2'.t. 

I'll  Hi 

.")()7. 

r>4.->, 

5S3 
583 
f.2S 
5K3 

442, 
441, 
440, 

440, 
411. 

4'.>(i 
4!>5 
494 
140 
4'.I5 
495 

4f)5 

..40'.».  473, 

551  i 

.506, 

582 

539, 

535, 

1)18 
023 
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jihin 


Streets, 

closinn  of      . 

vi'sli'd  in  Clown  by  ifgintrat  h m  ni 

Subdivision  plans, 

rc(;ula1lon<  :i.-  ti) 

Summons, 

by  district  rc(;islr:ir . 

by  judge  on  riMiin'st  of  rogistrur. 

by  rcniatriir,  form  of 

enforcomcnt  of .  . 

form  of  . 

|)o\vpr  of  jiuluc  of  niu.^tor  lo  jsoUf 

rrfus.d  to  i'oin]iiy  with 

Tariffs, 

i-tablisliincnt  of 

Taxes, 

unpaid,  cxi-cplid  I'foin  cortifirati'  of  tilic 

Tax  sale  purchaser, 

iiiav  not  din<-t  is^iir  of  titio  to  tliird  piT.-on 

Tax  sales, 

applications  to  bnii!;  land  iindci-  new  system  iindei  . 

value  of  land  under  .S2(M) 

V  here  land  alfcaily  under  new  system 
Territories, 

iniiTpictanoii  (if 
Transfer, 

dcli\  cry  uii  of  duplicate  certificate  to  permit  rfgiMtratii>i 

executor  to  liilliself    . 

form  of 

implied  covenant  in 

inti'rpretati(!:i  ol  .  . 

<if  joint  intcfcsts  aiiionu  themselves 

of  land  under  decree  of  court,  form  of 

of  lease,  niortpiee  or  incumbrance,  form  ol 

under  ilecrce  of  court,    form  of .    . 

under  proi'css  of  law 

of  |)art  of  mortpane,  form  of 
operation  by  estoppel  .  . 

provided  for 

under  power  of  sale  hi  mortgage 
under  i  rocess  of  law 

form  of 

time  for  registration  ol 
under  tax  .sale 

form  of 
Words  of  limitalion  not  re(piind 
Transferee, 

interiirctation  ol  , 

Transferor, 

interjiretation  of 
Transmission, 

application  for 

i.y  ( xcrutr.r 
interiiretalion  of 
on  death . 


.■)('>0 

488 

IS8,  t)01 

VM,  jiO,  o95 
4t>4 
421 
421 

.)_'"),  tlOS 
»J() 


lU),  ."ill 


.Ah 


428,  484,  56.5 
lU 

nr 

418 
418 

.-..53 


4Mi. 

5tJ7 
431 

4.J7, 

.542, 

617 

433, 

483 

465, 

.551 
431 

..545, 

ti29 

4.59, 

543, 

622 

.545, 

629 

,54(1, 

628 

.543, 

622 

131, 

485 

liiti. 

1S5, 

.566 

441), 

441 

5(«;, 

582 

.5.14, 

627 

.50(1. 

583 

507, 

582 

.545. 
131 

t)28 
4  85 

465,  551 
165,   .551 

444 

.V.VJ,   578 

fOii,  467,  553 

.502,  578 


T.'.G 
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Trustee, 

iipplication  to  remove 
Trusts, 

n.sMir.'inco  fund  not  linhle  for  breach  of 

for  cliurch  rcroRnizeil 

nut  rei-opnjzed. 
Valuator, 

inli  rpreintinn  ij 


4.V.'.  518,  .-,9H 

i:;i.   IS'j,  5C6 

40.-. 


.■)»(» 

.")(tS 

506 

Aor. 


AITEMJIX  (i 


GENERAL  I  N  DKX 


N'oTE.— (n)  placed  after  a  papo  number  iiidipatc.J  referenco  to  a  foot  note. 

Absolute  fee, 

ir)zi>t ration  of,  in  British  Columbia  -S 
Abstract  of  title, 

M  ndor  not  ro<iuired  to  produce  same  on  a  .mlc  lJ>> 

Acceleration,  ,. 

ilcf.atccl  l>y  i-tatutc   .  .  '1' 
Action  for  damages, 

:iH:iiii<l  ul.om  liroU(;ht .  ,  -'' 
Address  fcr  service, 

(iijii^^iiiii  of,  in  caveat  fatal  ..  •* 
Adjoining  owners, 

iiiinri^'tTi'l.  rights  of  inter  se  .  iS* 
Adverse  possession, 

for  full  statutory  perioil  before  recognition   .  oo 

pives  riirlil  to  new  certilicate  .  j44 

"merely"  in  section  To,  Manitoba.  j|'7 

n.'iture  of  possession  required   .  -  •    1 , - 

old  doctrine  of  abolished 't'r  'r» 

person  in  should  oi)pose  other  application  for  firnt  rerttficate  .)b 

riuhts  of.  apiiiist  first  certificate  .  .  1|2 

against  repisti-.-il  owner ,      .  ,      .     „  ■      , 

rights  under,    excepted   on    first   oertificatc   of  title   m  IVitnli     _ 

( "oluiiibia  .  .  ''^ 

in  Manitoba.  'J^ 

in  Ontario '2J; 

rights  under,  in  other  jurisdictions  .  .  ^w 

runs  from  date  of  existing  certificate  US 

Advertising,  -__ 

111  s;ile  under  power.    .  ''"*" 

Affidavit,  __ 

(Irfective,  invalidate.s  caveat '° 

Affidavit  of  execution,  ,„ 

paitv  to  instrument  disqua   ficd.  jj^ 

soli<ilor  of  the  grantee,  by  . .  J  J* 

sworn  before  whom   .  ii-    woion 

technical  irregularities  n.  .  '  '•'•  '^■'>  '•"' 

where  requisite 

Affidavit  of  value,  .,fi« 

registrar  to  lie  satisfied  with  -"" 
Agreement  for  sale, 

S,t   ■■("(iTitrarl  of  Sale." 

Agreement  to  give  mortgage,  „, 

eouilahle  tiujrtgage ■          ' , ^■Ja 

licit  iMriiiissible  as  special  covenant  iii  incumbrances,  -so 

Allodial  ownership,  ,,.,„ 

.•e-resiHiiidiiig  to  ownership  of  personal  property  .  — " 

767 
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Application  for  transmission, 

"■  itti  tr  I II- 1 1  r  iiihliT  l)r)\MT  of  .s;ilc  .  . . 

Application  to  bring  land  under  system, 

aiJiTil  of  iivMii  r  Ml  Alhcrt.i  :im>I  Dotiiiriion,  l)V 
spcrilii'  iuilhoiily  uriiciully  rt'tjiiiri'il 

:iiii(mnl  of  l.-nul  in .  .  ,  

«l(':ilin(;s  with  hinil  ixiiiliiiK 

(iircclioiis  to  ((iiivcy  to  other  parlv  in 

ilis|>os:il  of  (lui'iiiiiciits  filif)   iipoti 

full  ilisciosure  in     . 

iiKMtiiiin  of  "|M)sscssion"  in 

title  ri'ijiiiri'd  to  he  sliowii 

what  iiiiist  Ji.'coiiipanv 

who  iriay  iiiaki' 
Assignment  for  general  benefit  of  creditors, 

ah.-oluti'  owiU'i>liip  of  assijincc 

indorsctiH'iit  of  (Xi'ciitioiis  on  transiiiissions  under  . 

inoperative  aiiaitist  .suhse(|iuiltly  ae<niireil  propertr 

priorities  ajjainst  exeriition  ereditors .  .  . 

priority  over  uiireniMtered  instrument,  no 

proeeedinsss  on 
Assigns, 

scizuii'  of  pMi.l-  of,  by  IMol.'gMtree 

Assurance  fund, 

absent  in  eertaiii  Ai'ts 

action  aiiaiiist.  limitation  of 

payment  of  elaims  without 

pleadimis  in 

amounts  collected  under 

estahli>hed  in  Mriiish  ("oluinhia  in  ISits 
liability  of 

direct 

for  daiitaiies  uncoilectablo.  .  . 

foriminopernew  duplicrUe  wiihout  neglitjenee.  .  . 

forrenistration  of  c-ourt  order  without  jui:Mlicli..ii 

in  Manitoba 

n.  Saskatchewjin,  Alberta  and  tlie  Torritorie-- 

instruments  cNecuted  by  corporations 

primary  and  secondary" 

relieved  by  iienliflence  of  part' 

where  none  for  dania;:.  • 

nature  of 

protection  of,  limit  to 

on  biiiiiimji  land  under  sy=!em 
sources  of  . 
Attachment,  order  of, 

r'\cip;ecl  rroiii  certificate  of  title  in  Maniioh'i 
Attestation  of  instruments, 
corporation,  by 
party  thereto, by 
nqiiiicria'nt  of.  , 
Attorney  General's  Department, 

coiiUols  administration  of  systems.  . . 
Attcrnment, 

clause  creates  tenancy  by  estoppel  onl\ 
distress  under.  . . 

in  rnorlnatie 


7:i. 

t«4, 
711. 


■■V.U\ 

70 
7(1 
71 
7:i 
7J 
71 
7"* 
7li 
74 

71 


J71I 

I4tl 

•-•70.  -271 

J70 

I'ti'l 

:]o.{ 


■_'().' 

2  lit 

•.••J7 

■M7 

•.'(W, 

207 

•.'•_'o. 

■J2I 

f'lO 

'.Mi 

■-"07 

itl 

.  <x; 

•J07. 

■-'OS 

•->u 

•-'I.' 

20:.' 

102 

•  '.('■ 

.    M.", 

L'(r> 

."ll 

11-.' 
Ii:> 
Ml 

:!4 
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:«):; 
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Australia, 

(l(  ri»iipiw  in,  rcnuiniziMl  in  (  aniuia 
Leneficiaries, 

iiulil~  lit,  ;in;iiii-l  |"'rs..n:il  rc|ir<wiil;iUvi' . 
Bills  of  Sales  Act,  English, 

irnniihuiliis  in  icKisti:ili<)ii  uiulir 
"Binds," 

nii'uiiinc  <>l 
Books, 

(MVr.il  IxMjk  . 
(iuy  IwKik 
ilciMi^it  book 
fee  iiiMik 
(icni'ially 
gi'iirrai  i<'K'"''<''' 
lain!  in(l<\ 

ixiwcr  (if  altnriicy  book 
iranslVr  journal.  .  . 
Bringing  land  under  the  system, 

•iilviiM'  |.ii-.-r->i.r.  ri^lils  cif  piiscrvi'il 

slioulil  opiH):-!'  ai>l.li<alion  of  paper  title  li'>l'>'',r-      •  „ 

appliralioii  fi)r.     Nt.  'Application  to  BriliR  Land  Lndcr  System. 

assiiraiK  (■  fnml  to  he  prolectiil  on  ""• 

rornpli<atiil  iitlcs  out-iile  of  Manitoba 

consideralion  of  .Mraneuu-  eviilrn'-e 

definition  of 

easement 

estates  less  than  lee  simple 

fee  simple 

interi-sts  wliieli  may  be  broU(?tit  tliuler 

leaseliolils  .. , 

not  otlierwise  refiisterablc  int<'rest  "^ 

once  miller,  always  under 

possession,  on  ovidenie  of 

jurisdiction  in  eases  of. 
prior  to  first  certificate,  land  not  imdir 
registrar,  duties  of  as  to  exiimininjj  title 

rent  charge 

rights  of  third  parties  in  their  absence  ((uarJea 
Hiiiiple  cases,  urantins  of  certificates  in 
undivided  interest'^ 
uni'ateiited  land 

British  Columbia, 

a)iMr,a<li  of  li'Kislation  to  true  rorrens  .systoni 

inili  fc;isible  and  absolute  fees  in 

introduction  of  Torrcns  .system  into  . 

C!flV£St 

Sil.  iilso,  '('aveat  against  Brintjin(£  Land  I'ndcr  System.' 

address  for  service  in ,^    '      :.'•     .1. 

against  briiming  land  under  .system.     See  "Caveat  Against  Hring- 

inc  Land  I'nder  System." 
agent,  authority  of  to  file 

general  rule  determining 

bv  nxtiii  qw  trust ,. 

by  registrar.     See  "Caveats  by  Registrar. 

ce.ssation  of 

cealuis  >/ue  Irimttnt  should  file 
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4S 
4(> 
41 
4:{ 
4ti 
4t-> 
4li 
44 
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85 
8t> 
85 
Gl 
(-.:< 
62 
f.4 

t>4 
74 
t)2 
tiG 
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74 

7.5 
74 

(14 
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376 
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37t) 
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Caveat,  Citnmniid 

rliiiiiiiiK  iiiiiliT  cxtcution. 

cITcct  (pf.    Siv  "EfTfct  of  Ciivcat." 

rxrt'ptid  fri)tii  ccrtifirate  of  litlu  in  Manitoba. 

form  ami  coiitrnls  of 

(frotiniis  for  rontiiiumc 

indirri't  riii'tlMMl  of  rrnistration 

injunction,  cflVrt  of  as 

irrcKuiaritics  in,  (litTcrrnt  rule  from  other  cases.  . 

iustifios  court  iirocciMlinc.i  to  distribute  surplus; 

mp.H*'  of.     .S'(i'  "Lmiisc  of  Ciivoaf." 
an  MliMiiiloiuiiciit  of  cl:iini 

iiuturi-  of  cl.iiiii  t')  lie  stated  . 

oniisnion  in . 

partial  contiiiuaiicp  of  . 

parties  to  pro'ccdinK  under  . 

prtition  under,  dilTerinn  from  caveat,  dLsmis^scd 

priorities  of .  . 

purpose  of 

rcRistr.'ition  merely  docs  not  validate.. 

rinlit  to  file  prior  to  pat<>nt 

wcond,  witliout  ]>ermissi()n  ineffectual.. 

mimmons  under,  not  a  tri:il. 
merits  heard  on 

IcchnicMl  objections  not  fatal..     .. 

un<ler  adv(M>e  possession 

imiler  claim  by  crc<iitor  under  1.'}  Eliz. 

uiidir  <'lMim  to  proceeds  of  sale.  .  .  . 

under  deposit  of  title  deecU 

uniUr  lien  note,  forl)iiMen 

under  mortiiane  before  recommcnHntirn  for  p.ntcnt 

under  opti(m 

under  restrictive  covenants 

under  tax  transfer 

validatinu  section  not  applicabie  to. 

who  .nay  tilo   . . 

withiiraw:d  of. 

written  iii-iniiiient  only  pround  for  in  Saskatchewan 
Caveat  against  bringing  land  under  system, 

.Sec.  (i^<  ),  •fMvi'ut." 

nb.senee  of,  not  proof  of  title 

di.spo.sal  of,  as  lapsed 

diiratiiin  of . 

Reiier.illy . 

lapse  of,  may  be  waived  by  caveatee 
on  withdrawal  of  application  . .. 

neplect  to  file,  relieves  a.ssuranco  ftmd  . 

proceedings  after  dispo.sal  of 

.second  c.iveat  after  dismissal  of  petition 

special  nc'cessity  of,  in  Manitoba. 

statutory  ( tfect  of,  ;is  injunction. 

strict  compliance  with  statute  in. 

when  filed 

who  m:iy  file    . 
Caveat  by  registrar, 

judce  s  order  -.n  place  of  in  .Saskatchewan. . 

not  filed  quia  timet .  

crmiiialiiin  of. 

i»hcrc  filed  . 
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Caveat,  sf  ond, 

Sif  "Scrond  Caveat." 
Caveator, 

111  n  of .•  ■  •  ■ 

iiiiiy  obtain  injiinction. 
must  !'li<)«  diain  from  rc"(jistcro<i  ownrr . 
nature  un<l  i.arli.iilars  of  rlaini  rrqtiirfd    ._ 
rintits  in  <listril>iition  of  surplus  pror(T<i:<  of  salr 
Htrvcd  with  notici'  of  rxrrrisinu  powir  of  sale 
si;  nature  liy  aurnt 
Certificate  of  title, 

arrurarv  of  desrription  of  laml  m 

liurk  ofi  indorseii  enl  of  in.umbranres  on 

indorsements  on  in  Manitoba 

ron<lusivenpss  of,  ulisolule  except  in  case  of  fraud 

exceiitions  to 

in  favor  of  bona  fide  purchaser  . 

in  favor  of  uU  persons 

deposit  of,  as  e(|uitalile  mortRaKe^  ;  ~-.i    .. 

duplicate.     .SVe  "Duplicate  Certifieate  of  Title. 

finality  of 

first,  proreedinps  under  mortgages  on 

(jenerallv •   , ._     . 

indorsements  on  each,  equivalent  to  certiticatc. 
initials  may  he  rejected  in 
limitation  of  estate  in 
literal  nieaiiinn  of  ..  . 
owner,  address  of  in  . 

full  r....i!e  of  in  •_  .      . 

noi  enabletl  to  defeat  his  own  contracts. 
rijjl'ls  iiri^inp  after  date  of 
riplits  not  included  in. 
Coleridge,  L.  C.  J., 

.un.iiienl.i  on  Tot.-cii.;  rfystem  .  . 
Company, 

>',  (  "Incorporated  Company. 
Conditions  of  sale, 

depreciatory 

prior  iiicun.brances  in 
under  power 
Consolidation, 

(if  niorttiatfes . . 
Contract  of  sale,       ,      ,       , 

dan  aps  wlure  land  under  syslein 

(•nfor<-e;,bIe  under  system. ...    /  .  ,:  v,  j  u  ,        ' 

ofiuitable  interests  in  land  under  system  ««*abU.shed^by  .^._^^^ 

exceptions  and  resen-ations  under  Acts  not  implied  in  . 

executorv,  effect  of  notice  of  equity  on . .         .  ■• 

pnynent"  un<l<r,  notvvithstandinc  sub.se(iuent  rPRistrntion. 

Iirinrii V  to  execution  or  judpment . 

unenforceable  for  a  time  in  South  Australia. 

vendor,  diitv  of  as  to  recistration 

not  required  to  produce  abstract. 
Conveyancing  practice, 

;is  n^.-irds  l:md  under  system .  ... 

duty  of    vtndor  on  registration.. 
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Conveyancing  practice,  i-onliiiu'  I 

pri)(iiictiiin  of  abstract 

reservation.-!  anil  cxi'optioiis. .  . 
Corporations, 

See  "Ini'orporatcit  dmipany. 
Costs, 

against  frown 

security  for,  in  jx'tilion  prnoeedin!:!' 
on  i~siu' 
Courts, 

junsiliction  ui  i('riMl(i>iiic  as'-i.tncil  li\ 

jiiri^iliciinn  of 

statutory  preservation  of 
to  reopen  statutory  foreclosine 
niorttiap'  proceeclinns  lliroiicli.  . 

operate  l>y  order  on  owner  in  Australia 

r(>t;islrar  not  necessary  party  to  proceedings  in  Canada 
Covenants, 

ai  tioii  on,  always  in  supreme  court 

extinjciiished  hy  foreclosure 
iinjilied.  are  assignable.    . 

for  payment  I'ause  mirger 
in  foreclosine  order 
in  niortiiaiie 
in  transfer 
in  morl;!at:e.  action  on 
Covenants  for  title, 

iraii-fcr.  none  implied  in 
Creditors'  Relief  Act, 

'riirrell^  .\rls  subjei't  to. 

Crown, 

bfiund  !)>  limitations  of  system 
Damages, 

Ni'.  iiIkii,   '.Xetion  for  Dainasies." 

action  afiainst  assurance  fund 

bar  of  otiier  remedies  as  (rround  for 

defence.--  to 

limitation  of  

actual,  ii(|uireil  tn  recover  from  assurance  fund 

effect  of  system  on  common  law  rule. 

tnea>in'e  of  value  of  land  in  actioti  for 
Day  book, 

cotiiinon  to  all  juri-idiciion- 

in  M:uutoba 

otily  instruments  tit  for  resist  ration  to  be  entered  in 

time  of  entry  in.  fixes  priority 
Decrees  or  orders, 

court  will  not  make  roving  decree 

excepted  from  i'erti(i<'ati'  of  title 
Deed, 

distinct  from  transfer 

effect  of  transfer  as 

pos-;ession  of,  re<iuire(l  under  old  system" 
Default, 

leiiijtli  of.  reciuired  for  sale  proceedint; 
Deposit  of  certificate  of  title, 

as  efi'iitat>iC'    lit.".".  j£ri(AC 

statutory  e<iiiitablc  mortgage  in  Ontario 
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Deposit  of  title  deeds,  ,,.,,„,„ 

ricalfs  iiitiTcst  ill  l;niil 
Deprivation  of  land, 

In-  (Uuil  tinints  or  tcrtificntrs 

liV  inisilf^-'Tiption    ..  .  .  ■ •  •  •  •  •  ■ 

rotitnisted  with  disposition  of  Inntl 

di<t'iir!;uisl.c(i  fioin  loss  or  duiimiro 
iiicaiMiiK  of,  nstrictiil 
inortcaKing  is,  i>n>(iii,l<)     ., 
rccoviiv  in  ciis''  of  traud 

""''"X^y  of,  r...,ui.vd  in  certificate  of  ti.lo 

minstniHi.ut  must  show  nil  exceptions 

Directions  for  sale, 

altcrtition  of 

n-uistrar's  discretion  ,'n 

tihic  for  i;iviiit;  

°"*u!!^fer  l.y  prrM,n  uiuLr.  liabilty  of  assurance  fun.l 
Discharge  of  mortgage, 

assinnnient  m  place  ol 

t)V  iiidne's  certificate 

mortuasior  tibsent  from  province.. 

re(|uisites  of 

Discretion, 

of  vccristrar  on  sale  . 

'^''"'ont'ru-ti.al  ri^ht  extended  l.eyond  inovlg.ipors  p;.ods 
lii.'ited  to  uoods  of  ii.ortsairor  or  ass,en> 
independently  of  courts 
riuhl  of  r.iortnacee 
undrr  iiUoriiinenI  elausi' 
Distribution  of  proceeds, 

caveator's  nuhts    .  ,.      . 

(•n-(,(or.s-/f./fc/Ac(ai.pliesf> 
doubts  arisinn  on .    .  .       _,  . 

mortiraiiee  mav  rc(iuire  strict  proot  in. .  . 

of  sale  under  iiii)rtKafje 
release  bv  dainianls. 
slaved  to  let  in  caveator. 
District  registrar. 

Duplicate  certificate  of  title, 

.■u^t.xlv  of  .,.     , 

dislinpiished  from  cert  if.  ate 

holder  re.iuired  to  di  liver  up 
loss  of,  and  issue  of  new    ... 
nroductionof,  dispensed  with 
'        ,,,.,...  ;!etenuiiie  prioritv 
retiuired 
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Duplicate  certificate  of  title,  continued 

reason  for •'>8 

n-pistrnr  cannot  domand,  to  assist  registration  110 

rifilit  of  corroction  on  impounded  .  .  200 

suliPtitute  for  title  deeds .")H,     5'J 

variation  of,  from  eertificatc  of  title.  . .  .")'.),    00 

wlien  eeases  to  l)e  such  59 

Duress, 

K(  tiial  fraud  hy  170 

Easemeat, 

.■ic(iuired  under  hrignlion  AH  excepted  from  eertificato   in  Sas- 
ka'cliewari     

acquired  under  statute  excepted  from  eertificato  in  Alberta 

created  by  use  of  transfer  form 

distinijuished  from  natural  rights 

in  gross,  not  existent  in  law 

over  unrepistered  land  cannot  he  hroURht  under  system 

p\il)!ic,  excepteil  from  certilicate  of  title.  . 

unity  of  ownership  exiin(;uislies . 
Effect  of  caveat, 

as  not  ice 

MS  registration    

"betterinR"  or  ''increasine"  interest,  prcvcnttt 

.  laim  not  adiii'tted  by  taking  subject  to 

eviiience  of  lack  of  bona  fuks 

Kenerally 

in  Canada  and  Australia  compared .  . 

injunction  not  .'is 

none  as  between  parties 

oni!  -ion  to  searcii  for,  is  nephcence  . . 

on  e(iuities,  equal  and  unequal.  .  .  . 

"subject  to  tiie  claim  of  the  caveator" 
Ejectment, 

rccrivery  of  land  under  Act  is . 
English  legislation, 

.\its  (if  1S7.")  ineffective 

siiinmary  of  Acts  and  reports. 
Equitable  estates, 

abolition  of,  under  system,  . 

cause  of  complexity  in  titles. 

conferred  by  unrciiistered  instruments 

e(]uitable  rit,iils,  distinguislied  from.  . 

in  repistered  land 

necessary  undiT  system 

not  identical  with  "unrepistered"  interests. 

personal  ripht  only  under  the  system, . 

n  piptered  ('stat(>s,  distinpuisheil  from 

wv\eT  Stdtntc  of  Vscx. .  .    . 
Equitable  interest, 

.SVr  "I'!(iuitable  Estates." 

not  bound  by  execution.  201 

Equitable  mortgage, 

apreciiient  to  pive  niortpape.  27,5 

Compared  with  incumbrance.  :?49 

deoo.sit  of  certificate  of  title  ,  27-5 

documents  of  title  270 

foreclosure  under  :50(> 
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Equitable  mortgage,  continwd 

gt'iuTally    

transfer  absolulc  in  forni 
ri^ht  to  sell  under. 
Equitable  mortgagee, 

niiistiiiil  t ran;<f(.riT  may  be 
Equitable  priority, 

rigi.-lrar  cannot  determine 

except  in  certain  cases  in  Manitoba 
Equitable  relief, 

rijilit  of  courts  to  grant 

''"'prevail  against  registered  interest  only  where  fraud 
Equity, 

principles  of,  in  Torrena  system  .  . 
Error, 

rorrection  of,  by  registrar 

Escheat, 

elTeet  oL  on  registered  estate 
Estates  in  land, 

estate  f(ir  life 

m  fee  simple 

tail 

abolished 

limitation  of,  in  certificate  of  title 

none  in  registered  land  except  on  registration 

iin^iiii  in  feudal  system 

Examiner  of  titles, 

provided  in  Kritish  Columbia 

in  Manitoba 

Exceptions  and  reservations,  __ 

Sir  ■ilcMTvatioiis  and  Kxceptions. 

Execution, 

binds  registered  interests  only.. 
continuation  of  sheriff's  sale  under 

contract  take.'J  priority  to 

csts  of  \\itlulratt,'xl  or  satisfaction  ot 

discrepancy  in  naii.es  in   

distribution  on  sale  under,  v^o  rata. 
where  incumbrances  intervene  . 
excepted  from  certificate  of  title     . 
"filing"  distinguished  from  "registering 
indorsed  <  n  certificate  of  title  notwithslandmg  except  ion 
renewal,  satisfaction  or  withdrawal  of 

sale  i.nder 

time  for  presentation  of  transfer  . 
transfer,  unregistered,  takes  priority  to 

writ  of ,  ,  .  

tiling  of,  as  a  seizure. 
lien  of . 

Execution  creditor, 

cannot  share  m  proceeds  after  moi  tgage  sale 
uniler  exoired  writ .     , 

h'lM  not  priority  over  unregistered  dealing 

riglits  of,  in  distribution  where  mortgages  intervem' 
Executors  ana  aani::;:-.t:aior=. 

See  "I'ersuiial  Representative. 
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Exer.ptions,  c      r       j- 

claim  fur.  against  assifincr  lor  iH'iicnt  of  creditor:" 

Expropriation,  ,    •  ■ 

^^tatutory  rittlit  of,  oxccptod  from  certificate  of  title 

Fee  book, 

in  Manitolia 
Fees  of  solicitors, 

(iiprii.lcnt  m  luiglanii  uii  iulio,-. 
Feudal  system, 

fimiidation  of  Knclish  laml  taw 
scifin  und'T,  displaced 

transfer  under 

Filing, 

distinct  from  registration 

includeii  in  registration  in  Manitoba 

meaning  of 

Forced  sale, 

pri<  <•  not  conclusive  evidence  ol  value 
Foreclosure, 

actum  on  tlie  covenant  after 

'  nal  order  of,  i  ffect  of .  . 

generally .  . 

inal>pr(>priale  word  uiidei-  'loi reus  .system 

in  Manitoba,  originally  ruiiii' 

iiiris(iicti<m  of  courts  in 

assumed. . . 
notice  of  application 
reojiening,  court  and  statutory 
court  order  of ,  , . 
right  to .  .  . 
sul)se(|Uent  to  abortive  sale  under  power 
application  for.  . 
reciuisites  to  . 
under  provisions  of  lia-  Aci 

of  niortgage.s  indorsed  on  lirst  certificate. 

Forgery,  ,  ,. 

acceptance  of  forged  instrument  viewed  as  negligenc* 

fraud  distinct  from 

may  pass  good  title  to  tliird  peisotl 
to  unregistered  grantee.. 

livdit-  Milder 

Forms, 

com|ilianee  with,  necessity  of 

instrument  amibining  two,  noi  p'lii^tcrrible 

purpose  of 
Fraud, 

agent's,  is  fraud  of  principal 

cases  of 

distinct  from  i'oig<  ly 

duri'ss  as.  .  , 

ground  for  damages  for  (leprivalloli . 

bearsay  noti<'e  not  ground  of . . 

in  e(|iijlv  not  necessarily  fraud  under  sy.slem . 

invalidity  of  court  order  not  ground  of . 

irregularities,  notice  of,  not  necf-.ssarily 

knowl<ilge  of  imi)ro[)er  act  as. 

knowledge  of  law  not  presumed 
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Fraud,  c'Ki/iiiMn/  .^ 

ineiins  :(rtii:il  moral  fraud 
must  l)(>  l)roiiijlit  home  to  rcfjisK'n-ii  i.v.iu  i 

notice  ami  friiud ■      ,  i 

recovery  of  land  by  person  (li'pnved  l)V 

registrar's  ilutv  on  notice  of .     . 

relvins  on  accMi'iiial  lietterment  i> 

sole  tiround  of  efpiitabU'  claint  aRainst  re(!,islered  o«nei 

takiim  'j'l""  fiJ*'  on  a  forfjery  is  not   . . 

undue  inlluence  as .    . 

voluntary  and  fraudulent  transfers  identical  in  ellect 

General  law, 

riulils  iirescrved  under  sy.-tem   . 
General  statement  of  law, 

Hovcnicil  liy  facts  of  each  case 
Guaranteed  titles, 

m  Tinted  States,  compared  witlj   lorrens  IMH- 

Guardian,  ,  ,      ,        i  .  ,.. 

may  make  application  to  hrint;  land,  under  system 

Hail  insurance, 

liy  niorl'iatlcc 
Highways,  public,  .    . 

e\rri)l(d  froMi  certificate  oi  title 
Holmtoted,  George  S. 

adilress  on  '1  orrens  system, .  _ 

writis  on  'I'orreiLs  system,  IsVti 
Homestead, 

MKirinat:''  of.  prohibited. 
Implied  covenants, 

.V',  ,     ■■(  'liVCTlMlltS.' 

Incorporated  company, 

a-suiiipt ion  that  seal  l)roperly  attixert 

dealings  by,  assurance  fund  protecK'd  in  Miskaiclie«ai. 

duty  of  i)e'rson  taking  from 

execution  of  instruments  by. 
verification  of  execution 

seal  of 
Incumbrance, 

.•maloj.'v  to  eciuitable  morttjauc 

cannot'  include  agreement  to  Rive  moriiiai;! 

dilTcrences  fro'-i  mortRiiRo 

ri'inedies  under 

.sale  and  foreclosure  proceedings  undi  r 

use  of 

Indefeasible  fee,  ,   ,,  ,      , 

rctji^tr.ition  of,  in  Hntish  (  olumliia 
Infant,  ,      , 

Iraii-fer  by,  liability  of  assurance  fund 

Injunction, 

caveator  in;t\'  olitain      ... 
Inspector  of  land  titles  offices, 

powers  and  duties  of,  in  .\lbcii.. 
Ill  Nortliwc-l  Tcrritorii  - 
Instrument, 

dchvcrv  111!  f  r  correi'tion. 
evc.iiiination  of.  f'jr  rcL'istratioii   - 
fitness  of,  for  retristration.  . . 

description  in,  to  sliow  all  exci'ptioiis 
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Instrument,  continued 

ciiibodinicnt  of  unri'tjistcrablc  instrument  invalidates 

identity  of  parties  in 

must  Ik'  capable  of  refiistration  aRainst  all  property  therein 

of  ilual  nature  not  re{;i.s(iial)le 

to  be  eoiiiplite  in  view  of  future  registrations  1 10 

variance  from  forms  in ....... 

may  be  referred  to  us  evidence  after  registration  . 
meinor.indum  of  ineuiiibrarKcH  in.  necessity  for. . 

old  system,  reuisterable  in  Manitoba 

should  drop  out  after  registration.. 
Fpecial  elau.ses  in,  effect  of  registration  on 
valiility  of,  duty  vi  registrar  as  to 
Interests  in  land, 

include  ((luitable  interests. 
Irregularities, 

atlidavits  of  execution,  in 

caveat,  in 

curici  by  statute 
petitions  in  Manitoba,  in 
reui->t  ration,  in,  effect  of 
trchnii'al 
Irrigation  Act, 

right  of  way  or  easement  under,  protected  in  Saska'chcwan 
Issue, 

confined  strictly  to  ((uestion  to  be  tried 
determines  nothing  but  (juestion  tried 
directed  on  petition 

plaintilT  in 

security  for  costs  on  .  .  

Judge  of  superior  courts, 

acting  a'  persona  dei>ignata,  limitation  of  powers  of  42 

appeals  to "■' 

ttjipcals  to  Supreme  ('ourt  of  Canada  from  42 

ciiinot  hear  new  evidence  on  appeal ...  40 

orrection  of  errors  by '-"|' 

does  not  extend  to  local  master _  ,    i'^ 

duties  on  applications  to  bring  under  new  system  70,  Sfi 

limitation  of  powers  of,  on  caveat  applications.  ■   ''^4 

meaning  of oil 

onler  of,  in  place  of  caveat  by  registrar    .  •>'''2 

powers  of,  in  an  action  '-'^'l 

technical  rules,  not  strictly  bound  by  42 

Judgment, 

Sir,  itlsi),  ''Kxecution." 
binds  eiiuitable  interests  in  Manitoba 
defeated  l>y  prior  unregistere<l  transfer 
excepted  in  Manitoba  from  certificate  of  title 

lien  of ^ 

registrar  may  decide  priorities 
sale  un<ler 

Laf  se  of  caveat, 

by  elliuxion  of  time . . 

summons 

claim  not  supported  by  case  made 
evidence  of  abandonment  of  claim 
uon-compliance  with  Act  fatal. 
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Lapse  of  caveat,  cotUimied 

notici'  hy  person  intcrcsti'd  . 

not  recoKnizpil  in  MunitobM 
notice  by  registrar  tcrininatinf; 

not  continuoil  after  tiiirty  days 

Runinions  coiitiniiinc 

where  righls  of  third  parties  involved 

who  may  require  .ser\iee 

tcehnicul  objections  to  continuinp 
Lapse  of  time, 

teriiiinuting  caveat 
Land, 

interpretation  of 

Lease  and  release, 

eoninion  form  of  conveyance 
Leases, 

by  mortRagec  under  Acts 

form  of ,„ 

not  exceeding  three  years  excepted  from  certiheate  oi 
not  refniired  under  seal 
option  by  executor  in 
option  of  purchasing 

by  executor 

right  of  mortgagee  to  make 

in  Sa.Hkatcliewan 

statutory  covenants  in  unregistered 

taking  pos-session  under 

termination  of 

unregistered,  give  right  of  action 

Legal  estate, 

distinguished  from  registered  estate 

in  first  mortgagee  in  Manitoba 

under  Slnlut-'  ■•J'  U ^i a 
Letters  of  administration, 

as  evidence  of  intestacj- . 

Lien, 

none  on  land  under  imregistered  morignge 

Lien  note, 

caveat  under,  prohil)    ed 
Limitation, 

teilmicat  words  abolished 

Wdfds  ijf,  dispensed  with 
Limitation  of  actions, 

against  a-^surance  fund  in  Manitoba  . 

in  Saskatchewan,  Alberta  and  the  Territories 
Lis  pendens, 

il(M  tiine  of  ..  ■  •  •  ■  •  •  •  • 

excepted  from  ccrtilicate  of  title  m  Manitoba 

riglit  to  file  under  Land  Titles  Acl  ISO.', 
Local  improvement  rates, 

excepted  fnim  certificate  of  title  in  Manitolia 

incumbrance  in  Untario 
Lunatic, 

dialings  with  estate  of 

service  of  uolieo  ^ii 

Manitoba, 

inauguration  of  Torrens  system  in 
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Mason,  J    Herbert, 

!ulilrc!-s  on  'I'orrcns  systoni  by  .  .  . 
second  uiMrcss  on  Torrens  system  by 

***'app°''rt""f>c  t<unroinr  Court  of  Cunadu  fmn.,  eve 
constituted  appeilute  tribunal    •  •  ■        : •   ■ 


nluiil 


du^'iero^Tn^e^isU" of  appluuiioas  to  l)rinE  under  Bystem. 
id  duties  of,  in  Saskatchewan 


powers  anil 
Mechanics'  Uen, 

Act  read  subiect  to  Torrens  Acts.    ,,     .  •  . 

excepted  from  cerliffate  of  title  in  Manitoba. 

priority  of,  none  outside  of  Manitoba 

valid  on  increased  value  against  mortgagee   . 
Memorandum  of  registration,  ■  .       i 

evidinic  tluit  instniinent  completelv  rcjiistcred     . 
except  in  ease  of  land  in  more  than  one  (hstrict   . 

Merger, 

of  iiiortuace  on  transfer  , 

rejis"rar  cannot  receive  evidence  of  intention  to  .i.-ternune 

Minor, 

sirvite  of  notice  on. 
Misdescription, 

deprivation  of  land  by  .  . 

in  <'ase  of  li'/im  J'uli'  transferee  . 

liabihty  of  a.s.^urance  fund  for.. 

meaniiiR  of 

recovery  of  land  in  case  of 

Mortgage, 

acceleration  clause  m  .  . 
action  on    he  covenant ... 
asreeinents  to  ijive  •      •  • 
by  homesteader  prohibited  . 

cioK  on  re<U>nii)tion 

consolidation ,         .... 

discharge  of.     See  "Discharge  of  Mortgage. 
e(iuitaV)le.     Sec  "Equitable  Mortgage." 

continues  to  exist 

foreclosure  of,  reopening  statutory.    ■     ,  . 

in  Saskatchewan,  Albert  a  and  the  lerntories. 
under  the  A<t 

form  of,  statutory  requirement.* 

furtlicr  advances  under 

grant  in,  invalidates 

implied  covenants  in. 

to  repair  in 

implied  covenant  of  transferee  to  assume. 

leal   term  obsolete  under  .system __       

of  mortgage.     See  "Mortgage  of  Mii-tguge. 

pavmeiit  to  mortgacee  notwithstanding  assignment  ...  .  .  . 

r,.-dcmisc  to  mortgagor  under  first  mortgage  m  Manitoba 

rights  hv  implicat  ion  in 

riiihls  under,  are  statutory  only 

fale  under  tlie  \:t  under. 

sliort  forms  in 

statutory  and  non-statutory.  it 

statutory   compared  with  mortgage  under  general  law.  ... 

tacking  . 
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Mortgage,  continued 

tvri,n\vii\  (ibjcction?  clrarpd  in  Manitoba. 

triin^fcT  absolute  in  form  as 

risilit  of  court  to  declare 

under  system,  treated  as  under  general  law 
Mortgage  of  mortgage, 

form  of  . 

ntilits  ('inferred  by  .  . 

Mortgagee,  ,    ,   ,  ■ 

distribution  of  surplus  by,  proof  of  elaims  in. 

duty  of,  on  exercisinn  power  of  sale 

exercise  of  all  nclits  tlirou;;li  courts  only  .. 
express  trustee  of  surplus  proceeds  of  sale., 
first,  in  Manitoba,  special  position  of, 

treated  as  lioldinR  lejial  estate . . 

from  personal  repr<  sentative 

lias  riiibts  prescribed  by  statute  only . . 

insur;iiice  anainst  hail  by 

remedies  of 

resjionsible  for  identity  ol  mrirt^iafior 
right  in  Saskatchewan  to  make  leases 

to  t;ike  |)os8ession.  . 
right  to  bid 

to  distrain  . 

to  make  leases 

to  sell,  nature  of .  . 

to  take  possession . 
rights  of,  by  implication  . . 

on  own  motion 

under  system  and  ueiieral  law  compared.. 
Mortgagor, 

l.isi  ~  riKht  of  redi-mption  upon  sale.  . 
Negligence, 

uf  recistrar,  assurance  fund  liable  without  any 
omission  to  file  caveat  as 

to  search  as 

where  defence  to  action  against  a.ssurunco  fund. 

Notice,  ,  •     ,,      ,1 

bar  to  action  against  assurance  fund  in  Manitotia.. 
fraud  in  eiiiiity  not  necessarily  fraud  under  system 

of  ajiplication  for  foreclosure 

of  irregularities,  not  necessarily  cause  of  fraud  . 
personal  service  of,  unless  otherwise  specified  . 
postpones  rights  of  p.'irtv  receiving., 
reiiistration  not,  to  all  the  world 
when  fraud.  .  . 

Notice  of  action,  ,       , ,     •    . 

in  case  of  action  against  a.ssurance  fund  in  Mamloba. 

in  Saskatchewan,  Alberta  and  the  Territories. 
Notice  of  exercising  power  of  sale, 

contents  of 

filing  of 

form  of 

partus  to  be  served 

assigns  to  be  served 

caveator  to  b"  served 

covenantor  need  not  be  served 
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Notice  of  exercising  power  of  sale,  coulinued 

iiiurttia^or  \slic.  lias  siilil  mtd  not  bo  sorvcd 
bulisrciuent  in(Unil)r:inio<'s  to  be  scrvcvl  . 

«orvii-c  of ;•■.•;•;■•, ■  • ;  • 

BliortininR  of  period  of  default  required 

sicniitiire  of,  by  party  or  solii'ltor.   . 

substitutidi.ul  sorvice  of 

Nova  Scotia  Land  Titles  Act, 

iii:i<'liiii'iit  uf ■■••••••:•, •  •  ■  ■ 

pussi'SM piy,  qiialititd  and  absolute  titles  under. 

ri'foiinitinn  of  tru^t^s  in 

Occupier, 

iiRaiiinn  of.  . 

Old  system,  .         , ,         .  .  . 

iIl^.tl■uI■K■Ilts  under,  wlion  rcgistcrable  under  new  s>steiu 

Ontario,  ,■  ,    »   . 

land  titles  svsteni,  based  iin  I'.njrlish  Act ■  ■  ■  ■ 

possessory,  «^ualitifd  and  al)M>hite  titles  under 

retiistry  pyslonis  in 

Option, 

imht  (if  executor  to  give 

Order  of  court, 

not  to  be  (luestioned  by  rrpistrai 
except  in  Manitoba 

(uit-'iiial  umler  h:i1  re<|uirrd ■    ■.• 

rej;istrar  liable  if  no  //nma/arie  jurisdiction 

Owner 

>,'. ,  (iho,  "Repistered  Owner." 
absolute,  distinpuished  from  owner  of  estate.  . 
iiiirepistercd  owners  strangers  to  one  another. 
Parties,  .    ^ 

.■iTe<'t  (if  ndi>truti<in  on  instruments  between 

Party  wall  agreement, 

mutual  transfer  of  eascincnt 
Patents, 

w  here  sent 

Payment  into  court, 

(if  >ui|ilus  jinicceils  of  mortgage  sale 

Personal  representative, 

approval  of  sales  by,  in  Manitoba 

as  regards  reuistered  dealings •  •  ■ 

dealings  subject  to  general  law  in  Manitoba.. 
discription  as  sucli  more  tlian  mere  addition 

duly  toward  beneficiaries 

may  tran.sfcr  to  himself. 

removal  of 

right  of,  to  ninrfgnge 

transmission  of  property  to.  .  .  

Petition, 

admissibilitv  of  new  evidence  on ........ 

allegation  in,  that  caveat  not  disposed  of  as  lapsed  

alienations  in 

appeal  in 

claim  in.  must  agree  with  caveat 

commission  to  examine  witness  on  

fihng  of  affidavits  on .■■,■■,■•■. 

less  Btrict  compliance  with  statute  required  than  in  caveat . 
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4<t 
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83, 
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■V.I, 


84 
82 
80 
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84 
84 
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40 
35 


Petition,  covtitnied 

iifw  trial 

priuticc  on,  foiliAvs  intcrpli'ader  iirocei-diiii;!-. 

proceedings  on  licannn  of 

proiiiK'tion  of  (lociniient.s  on.  . 

second  Ciivciit  on  di.^^niiMsal  of 

second,  wliern  iiiiowed 

wcurilv  for  costs  on , 

to  jiid(4es  in  jtirisdiclions  other  thun  ^iiskatcliewun 

to  iimstcr  of  titles  in  Sa.ikatchewan 
Plaintiff, 

who  sliotild  1)0  on  issue 

proeeedinRS  under  caveat   • 
Possession, 

action  for,  under  mortttace... 

niortpiKee  taking  under  Acts 

title  l)y.     .SVc  "Title  hy  ! 'ossesuion .^ 

under  niorttjage.     .S'le  •'Mortgagee.' 

Possessory  title,  ■    v       >/    i      i 

nnalotioiis  to  entry  on  provisional  register  in  >cw  ^calami 

distinmiisli((l  fioin  title  by  possession : 

nicaninR  under  Ontario  Act 

Power  of  attorney, 

insufliiiiiit,  ilTcct  of  renistration  under 

liahilitv  of  party  takinj;  under  to. search..  m.,,   i..     7, 

person  holding,  may  apply  to  l.rini;  l:'nd  under  .-yslen.  in  Mai.ilob.i  ^71 

requisites  of.  ■•••,, ,;,.    i„" 

special,  suspends  dealings.  • 
Power  of  sale, 

,sVc,  <i/.s(»,  ".''ale  iiniler  Power. 

contract uti'.,  not  effective  as  special  covenant 

not  conferred  by  section  108.  Manitoba 

under  iiiortciice  by  way  of  transfer.  .  . 
Practice  of  conveyancers, 

;is  sxuicle  to  .Miiiunation  of  title  under  Act   . 
Principal  and  agent,         ,       ,    , 

fraud  of  principal  i.s  fr.aud  of  agent... 
Private  sale, 

al'trr  abortive  sale  under  mortgage.  . 

Proceedings,  legal, 

inraning  of,  uiulc-r  system   ... 
Purchaser,  . 

at  sale  under  power,  rights  of . 

where  proceedings  defective.  . 

bona  fide,  from  holder  thnjugh  fraud i    '  ",'  ' '  V  "    j',' 

chdniing  under  unregistered  instrument  protected,  unless  fraudu-  ^^^ 

lent 

protected,  after  ri-listration  onlv.  . 
from  inception  of  contract.  . 
Qualifications, 

on  firs;  I'ertificate  of  title. .  . 
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175 
177 

09 


Qualified  titles, 

meaning  of,  in  Ontario 


Receiver, 

iippiiiiilinint  01, 
Recovery  of  land, 

remedies  for 


un<ler  mortgage.. 
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104 
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201 


255 


Rectification  of  register, 

net  mil  fur 
Redemption, 

im  t:i\  transfer 

Reference,  ,       «f  „:,„k» 

inforiniil,  to  roKif-triir  pcnrriil  in  Manitoba. 

new  rvKicncP  not  ailniisMbl.' on.  .    .  m„„  ,  i.     lu  .i(i 

to  jii.ltif  iiH  itnow  dtMvnaUi  in  provinces  other  than  Mamtobu  J9,  41) 
to  iiiiistir  of  titles  in  Susliiitclicwun 


40 
40 


33 


Registered  estate,  . 

difiHii (I  !)>■  iio>>c:^.'^ion  for  statutory  ponod 

di'fimti  m  of ...;.' 

diKtiiiniiislu'd  from  h'Hiil  and  ctiuitiililc  estates 

efffii  of  csflioat  upon 

periiiancncy  of 

*^'ccrufil  u  * "rt'itle.  full  name  and  description  of  owner  required  in 

c-orriTtion  of  name  of  owner  in 

post  otticc  address  of  onner  and  mortgagee  in 
grounds  of  proceedings  against 
(jualifications  of  title  of 

*^'u(';^()n  for  rectification  of  register,  not  party  to 
assurance  fund,  liability  of,  for  errors  of 

may  render  liable  without  ncgliKcnce 

corn  clion  of  manifest  error  . 

determines  prima  fnci,:  validity  of  instruments 

Iiriority  over  judgment  in  Manitoba 

dupl'u'aU^er'tifica't'e  of  title,  cannot  demand  to  permit  regLstration  Uti 

duties  of,  as  roiiards  outside  information                             7d,   lUt  ,  i|  i 

as  to  va'i<lit V  of  corporate  instruments                               ,Qr  'iok 

as  to  validilv  of  special  covenants                                        .l»j,  lOO 

in  e.xamininc  title  on  first  application.  .    . 'J* 

on  aiiplicai  imis  to  brine  complicated  t:tles  undersystem          .  7« 

duty  of,  as  renal  as  .lealintis  of  a  personal  representative j-^A 

in  Manitoba  ,    ,     ^      .,     .  or,A 

in  Saskat.hewan,  .Mberta  ami  the  Terntoriea ^.'1 

e<iuitable  rights,  cannot  determine  but  with  three  exceptioiw  .^^^.    ^^^^ 

exam  nation  of  instruments  I'.v  ,      ,       ,  , ,,, ^''  ■'; 

examines  title  on  appli.'ation  to  bring  land  under  .system •" 

eeneral  duty  to  administer  the  Act.  ...      ;        ■  ■ 

Ireater  discretion  in  examining  hrst  title  than  subsequent  instni-    ^^ 

ments ,■      .    ,         . '  -a 

judicial  powers  confined  strictly  to  Act       •„    ;»' 

ministerial  and  (liscretiimary  lunctions  of .       \,% 

not  necessary  party  to  proceedintjs  in  Canada {«J 

not  party  to  uction  for  cancellatum   »*» 

not  to  extend  Acts  for  beneficial  purpo.ses -J' 

personal  liability,  protection  from  

privare  Kale  authorized  by  

qualific'iitions  of   

refuses  idle  instruments  

Registrar     ■neral, 

puWiT:,  of,  1"  M;ilutobu 
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Registration  ol  deeds, 

ttvui.l.a  l.v  U-am-  :>n<l  rrloasiv 
.liHtinnui.-^li'-'l  from  rcnislriUion  of  title 
Registration  of  instruments, 

hy  wlidlii  to  1m-  I'lTiftwi 

:[;;;:S\::;^iiulc.r.-ia  ana  ..ow  .>..<;....  n>vaM 

dU.tm.-l>on  as  to,  uo.l.r  Torr. ns  and  olluT  m ^t.-ms 

elTict  of  as  now  .•.rtifuatc  of  title  y^^^ 

rfTri't  of  on  ♦nn-oial  i-ovrnuots  in 

fixinn  of  linioof  _ 

inli'lliKll)iii  y  as  t.'st  of  fitw**  for 

irri'HuluritiL'8  in,  fffi'ct  of 

niraninu  of .  .  . 

not  not  HI'  to  all  the  worM  ,._,, 

ODcrat ion  Kivcn  to  special  muses      

nii't  to.  eonf.rrea  J.y  unr-Kistere.l  instrun.ent 
iniiu(i<s  rinlil  to  requisites  for       

special  iniportan.e  of,  in  Torrens  svBtein 

when  instrument  .leemeii  reiiisterea^ 

where  lan.l  in  more  than  one  ilistriet 

Registration  of  title, 

ihanne  in  nature  of  estate  rause.l  hv 

(li.,tumuishe.l  from  reijistration  of  deeds 

F.nnlish  Ai'ts  toueliinK_  . 

first,  literal  meanmn  of 
same  ns  subseciiniil 

rnraiiinii  of  system  of 
Rejected  instruments, 

duty  of  registrar  toward   . 

nol("'d  in  fee  book  in  Manitoba 

tr.'Mtrd  IIS  if  iieviT  received 
Remedies  of  mortgagee, 

Stf  ■■Morl(i;af;ee." 

Rent  charge, 

„u,y  he  brought  under  system 

Repair, 

, ovcuant  to,  bv  niortnagor 

^"ZS -ne-r  m  ^r^S^^nt.  always  excepted  frotn  cert 

title 

»"v.l  ""'  «'™'>  to  eontracis  between  ,^rtles 

?o  b"  set  out  fully  in  instruments  for  registration 

Reserve  bid, 

(in  sale  under  power 

Restrictive  covenants, 

caveat  under 

right  to ■  •  •   ,-, 

equitable  interest  created  by 
in  instruments.  .    •■.■,, 
•.  ^- )!-..-.r  l",rid  involved. 

^'^'Lqu-'i'-'i-  Inio.,i.nArL  protected  in  Saskatchewan 
under  statute,  protected  m  Alberta 
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Right  of  way,  public, 

cxci'ptcd  from  fortificato  of  title 84 

in  all  cusrs  in  Manitob'i 54 

ifi  cross,  not  ])rotcct('(l  as  an  casomcnt.  .  55 

Sale, 

iiinrlna(;rr''s  only  n'nu'(ly  originally 310 

uniliT  inorit;an<-  hy  way  of  transfer 278 

Sale  by  the  court, 

'.in^lrr  inortnani' ...  304 

u  liitlicr  approiiriatc  niuciiy  .  -  305 

Sale  under  power, 

nliorlivc.  rci-ovrry  of  rests  of..  - 330 

jiiljournim  nl  of  sale 331 

.niivcriisiiitj,  linRtli  and  place  of.    330 

wluii  proi'i't'cied  with 326 

condit  ions  of 326 

defect ivc  iirocccdings,  effect  of  .  333,    .S34 

directions  for li'Jfi 

discretion  of  refiistrar .      iVJG 

iiiorlcacee,  duty  of ',V27 

rifilit  of,  t.;  I)id 329 

inortpages  indorsed  on  first  certificate,  of 318 

notit'e  of  e.\erei.<iiig 317,  319 

poster 326 

private  sale  not  favored 331 

procedure  not  governed  by  special  covenants 286 

re.serve  hid 329 

rifrlit  of  mortgagor  to  redeem 333 

riglits  of  imicliaser  at  ."^alc 332 

Ftatiitory 317 

siirplus  proeeed.s  on.     .See  "Distribution  of  I'rocecd.s.' 

transfer  under .  .^.30 

without  notice.  327 

Search, 

ii(Hl<Tl  to,  relieves  a.s.suranre  funil.  .  213 

Second  caveat, 

din-.ti,,n  of .  3Sf> 

proliiliitcd  liSO 

liiiniii;  ciirniiry  of  first ...  387 

Security  for  costs, 

on  \<:  tith.n.  82 

Seed  grain  lien, 

nniirii|)<T  ri!;istratinn  invalid.  .    ,  189 

Service, 

(if  notice  of  exercising  power  of  s:ile,  when  complete 325 

Settlement, 

n<ine  under  Canadian    .\cts    ..  248,271 

Short  forms, 

in  niurtgages   .  287 

Special  clauses, 

n-^is'ral  ion  givi.ig  operation  to.  .  1S3,   181 

Special  covenants, 

eamiot  override  .\et 285 

rfTeit  of,  on  retri-^tration  of  instruments 121 

ineiTect  ive  t<)  regidate  servieo  of  notice  of  exercising  power  of  sale. .  323 
in  mortgages,  not  to  conflict  with  instrument ...   285 
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Statute  of  Limitations, 

tint  rctmi;n;int  to  Torron?  Act3 

Sub-infeudation, 

ri.-e  uihJ  prohibition  of 

Substitutional  service, 

of  notice  of  exercising  power  of  sale 

Tacking, 

of  iiiortgagca 

■'^^''"^rcars  required  to  be  paid  on  transfer  in  Manitoba. . 

redemption  after  tfix  s-;ile .  .  ■■■  ^ 

sale  for,  proeeedint:^  in  Manitoba 

in  other  juri-dictionw •'■»«''■»'«''' 

s,,ecifi^'ullv  irielude  local  in.proven.ent  rates  in  Manitoba, 
unpai.l  taxes  un.l  tax  transfers  .^.    ^^.., 

unpaid  taxes  excepted  froir  certilicate  of  title 

treated  as  including  tax  transfers 

Tax  transfer, 

caveat  under .■  ■  •  ■  ■  ■  ■•...; 

treated  as  excepted  from  certificate  of  title. 

Title,  ., 

See  "Title  bv  Tossossion. 

examination' of,  before  registry  systcma 

invest ij;atrd  sixtv  years  hack    ■■•    ■      

marketable,  not  ne  -ssanly  reqiurcd 

r((|uired  in  British  Columbia 

negligible  drfeet  in 

nnssosorv,  bringing  under  system 

safe  holdiiiL'.  required  on  hrst  regi.st ration. 
THle  by  possession,  ^^ 

s'.c    (ilsii  "-Xdverse  Possession. 

aoq'usition  of,  does  not  remove  lan.i  from  system 

bringing  1.  nd  under  system  on 

evidence  o,  possession  .  
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143 

2 

322 

347 
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255 

50 
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.     50 
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Title  deeds, 

ihiphcati 


,n  to  grant  first  certificate  on  .  . 
,  ,  rtificate  of  title  takes  place  of 


Torrens,  Sir  Robert, 

oriuinati  ~  South  . 
Torrens  system. 

Act  ovc  rndes  oi 
applictibility  of 


\ustralian  system. 
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06 
1)7 
67 

50 

9,  13 


l.iT, 


130 
130 

138 


icrActa ,    ■    , 

,,,,, ,  ther  statutes  to  land  under 

?^.;::^:;lL::^l^l^:^^^nS'.^::o;•;a;:on■advocates  m  Canad.  _  ^^ 

,  .    .    150 

conveyancing  practice  unrter. . 

S,S:sh:^Hr:>m%"n.:n  ;;i  guaranteed  titles  in  Utated  States 

evils  designed  to  remedy 

first  advocated  in  Canada    ......  .  

growth  of.  in  Australasian  Colonies 

Holmeste.l,  Ceorgo  S.,  address  of  on 

writes  fir>t  Canadian  articles  on.  .  . 
introduction  into  Au.-^ralasian  Colonies  .. 

British  Columbia 

Manitoba "'.'.'.. 

main  ol>ject  of 
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Torrens  system,  continuci 

inoiick'il  uri  Sliipping  Acta  

oriuin  uml  liistury  .....  

princ'ipli's  (jf  (,'(iui'y  in 

r('ni>ti:iti(in  systt'in  only        

8tatiiti'>  for  niiiiiuncc  of  registrars 

iwi)  iii.-.n\  (■lijiTl,-^  of     .  

Torrens  system  in  Western  Canada, 

(•.\])('I1S(J  of  

f;iV()rabli' nrjwtli  of 

jjonoriil  [)rinripl<'S  of  adniiiu.-tnition  of 

iiifthoil  of  clnsinil  .^ulos  unil-r  

I)op\il:irily  of  

fpfwl  of  opouitions  under  

Transfer, 

:ib~olutf  in  form  a.s  pquitablf  mortgage 

conl'-'stcd  With  deed    . .  

transmission .  .  

equivalent  to  qviit  elnim  

estoppel,  (.iprralion  by  .  

e.xeeution  of,  before  transferor  reRistered  owner.  ... 

memorandiiin  of  ini'iimbrances  in  

nature  of  iii.-^lrunient . .  

not  ereation  of  new  estate  

registration  after  deatii  of  maker  

restrietive  covenants  in   .  

siiinature  of,  in  blank  

under  feudal  systi  ni 
under  power  of  .sale 

Transferee, 

ui. plied  covenant  with  morti^anee 
n>sponsible  for  identity  of  transferor 

Transferor, 

deatli  I,'!',  before  registration  of  transfer 

Transmission, 

eases, .f  

deliiutioii  of 

Trustee  Acts, 

reail  in  coujunetion  with  Torrens  Acts 
Trustee  Relief  Act, 

p.aymeiil  into  court  under,  by  mortgagee 

br'enih  of,  no  ground  against  ivssinance  fund  in  Manitoba 

in  Sa.skatchewan,  Albe  \i  .I'ld  the  Territories 
doctrino  of,  under  Stiitiite  of  Usrs 
enforcement  of  breach  of 
in  Crown  grant  not  carried  forward 


119, 


246, 


not  abol 


i[  by  system. 


rrcoiinizeii  by  A'ot'ci  Seolia  Land  Tillia  Art 
Undivided  interests, 

will  not  !),•  brought  under  system  in  Manitoba 
Undue  influence, 

IS  actual  fraud 
United  States, 

growth  of  Torrens  .system  in 

registry  systems  in 
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Unrecis.-red  instruments,  rrL-s'tTpd 

bfluc'in  thiMiiJ^i'lvrs 

cstablisli  no  lien  on  land     ■■    ■    .  ,  i,.,t,l.. 

hold.T  may  tn-at  rcrtifiratp  of    .tlo  as  uunnpca.  ImI;!. 

iurlidVta.n  of  court  to  estal.Ush  lim.  under 
Unregistered  interests, 

actual  nnhls  m  laii.l  

confer  nulit  to  ict;islrati..n  

..(luitahlr  UltiTcsts,  not  identical  Wltli 

exist  untler  i:;ni;lL>h  Act.  . 

Ontario  Act   .  ^    ,  . 

momoranduni  of,  on  first  certihcalc  o.  title 

uneXrccalile  where  notice  of  breach  of  trust 
unrcfiistcred  estat.-,  '•'I'l'Valent  to   .^. 
when  may  preyail  upainst  certificato  of  title 

Uses,  Statute  of, 

eonipleMty  of  couyeyanciiis  under  

Court  of  riianci   y  <lcfcats..  

effect  of,  on  coiiyeyanccs  

lenal  and  eciuitahle  estates  under  

rise  of  trusts  from 
Voluntary  transfer, 

riRht  toset  aside  

same  in  effect  lis  fraudulent  

Voluntesr,  ,  ,   r       i 

where  (irai.tor  hoMer  through  frau.l 

^"^l:"S  ::rf":;ndauon  of  cayeat  ,n  ^Saskatchewan 
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\  r\i'.ri.AU  >i  MM  \l;^   uv    |(»krkn's  Trii.i;  i.i;<;i<i.\ii()N 

IN    .MAMr<M'.A,    >.\<KAI('1IK\VA\.    \M',I;KTA    AM)    llll'; 

NoitTHwixr  ii;ai{iToi;ii.s. 


I         I'lloVINCK.    OF    M  WITOIIA 

1885.  4S  Vict.  cliHiJtcr  'Is.— The.  Rud  I'mpcrli/  Art  nf  ISSo.  Woiit  into 
fiir'c.hilv  1,  1S,S5.   Consoli(lal('<l and  rt'iH-alcd  hv  The  lictl  I'ntpcrty 

Ad  nf  IS^iK 

188G.  4!)  Vict,  chiiplor  '.'S.— "An  Act  to  amend  The  Ren}  Rroprrlij  Ael.  of 
ISS'i,  and  for  other  purposes. " 

1887.  r.l)  Vict.  cliM|)1er  1 1.- -An  Act  to  further  amend  The  Roil  Properly 
Alt  of  ISS.'),  and  llii-  Act  aniendin;!  tlie  .same." 

1883.  51  Vict,  chaptr-r  ■_•!.— "An  .\ct  to  further  ameml  The  Real  Properly 
Ael  of  laS'i,  and  for  other  purposes." 

1888.  ,01  Vicl.  diapter  'JJ.  --".Xn  Act  to  amenri  77^'  Real  Properly  Ael  nf 
ISS-'i  and  aniendim;  Acl.s." 

1889.  ."2  \ict.  chapter  Itj.— ".\n  .\et  rosppctins  He.'d  Properly  in  tlie 
I'rovince  of  Nlanitoba."  Cited  (.'^eclton  1)  as  The  Real  Properhj 
Ael  of  lt>S!>.  Consolidates  and  rei)eals  (sections  2,  18,  1")2)  all  the 
forecoinR  .\ots.  This  .\ct  was  itself  with  amendments  consolidated 
by  W.  S.  M.  (1S:)1)  chapter  VU. 

1890.  '>.\  \iit.  chapter  .">. — ".\n  Act  (o  amend  chapter  Hi  of  ."Vj  Vict., 
licint;  '.\n  .\cl  rc.sjjccting  Real  I'ropertv  in  the  I'rovinco  of 
Manitoba.'  " 

1891.  T)!  \'ict.  chapter  (>. — ".\n  .\et  to  amend  chiipter  Iti  of  Tvl  Vict., 
b-'iiiii  '.\n  .Act  respecliii;f  IJ.  al  Tropcrly  in  the  I'roviiici'  of  Manitoba 
and  amendments.''' 

1891.  Hevi.scd  .Siatules  of  Manilolia,  chapter  WU.  —  The  Real  I'nyerl!/  Ael 
(section  1)  con.solidates  The  Real  Projicrly  Ael  of  ISS'i  and  ami'iidiiiK 
.\cts. 

1894.  .'■.7  Vict,  chapier  HO.— "An  Act  to  amend  TLe  R,ol  I'roperli/  Art." 
(H.  S.  M.  chapter  \:V.\.) 

1896.  r>'.)  Vict.  char)t<M-  21.  -•'An  .Vt  to  amend  The  Ren!  Properli/  Ael." 
lU.  S.  .M.  chapter  l:!:!.i 

1897.  tJO  Vict,  chapter  :!0.— "An  Act  to  amend  77,c  h',,il  Pronnh/  .\rl." 
(U.  S.  M.  chajiter  i:«.') 

1898.  til  Vict,  chapter  l.').— "An  Act  to  amend  The  R^nl  Properly  Ael." 
(I{.  S.  M.  chapter  l:).!.) 

1900.  •;:!  A-  til  \ict.  chipter  47.— ".\n  .\ct  respecting  Ki'al  Property  in 
the  Province  of  Manitoba."  (Amendin;;and  consolidatinj;  11.  S.  M. 
chapter  b!:5  and  amendments  thereto.  Cilrd  as  The  Real  Properly 
A.'  \ 

1901.  1  i:.lw.  Ml,  ihapter  42.— "An  Act  to  amend  77,c  Real  Property  Ael, 
beiiiu  chapti  r  47  of  0:i  A  (it  \'lct." 

1  IMw.  \'!i,  ch.ipter  l:!.  — ".\n  .\cl  to  amend  The  Real  Properli/  Ael." 

1902.  KV  2  i:dw.  \11,  chaiiter4:i  (March  1,  1!M)2).— ".\n  Act  respecting 
Heal  Property  jn  tlie  Province  of  .Manitoba."  (.\ni(-nclinB:  and 
Cori.solidatitifj  R.  S.  M.  cliapter  Vi'i  and  amendmi-nt^  tliereto. 
Cited  us  Tlic  Real  Properly  Ael.) 

7S() 
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1906. 
1906. 


1902  Hrv.s,a    SUtutos     of    Munit.il.;.     Im.iJ,    (hapt.T     118-"An   A.t 
nsi-r.nn!!   Ural    ProiuTty    in   xUv   I'luvm...   ..f   Manitoba.       (In 

1903  ' '['ilw  Vn  \';:a;iSis.-"An  Act  ,„  unutul  VA.  H,  nl  Vr„j  er,y  Ac,:' 
ml:     3  Iv  jlLdlv.' VllI  .haptor  50.-"An  Act  tc,  am.  n.l  Ue  lUal  fr^.r,, 

Tl'l  K.hv.  \  II.  .hapt..-  U.-'-An  Aft  t..  ai.Mn.i  The  li^d  Propertu 
t'^l  i;.lw.  VII,  .'haptrr  71.^"A.i  Act  t,.  ar„.  n.l  The  Heal  ProverUj 
5  a'g  Edw.  VII,  .'hap-.T  7.^ -■•An  Act  to  a,n,„.l  The  Rod  I'mperty 
1908.     7  ^ 's  r..lw.  VII,  cl.apt,.r  ,VJ.-"An  A.,  t,.  anu  ,h!  -The  Real  Properly 
1911.     f('a'o.  V,  .■ha,,t..r  •!!• -"An  Art  t.,  annnd  77„  R.al  rroperty  Act." 
II      Dmminio.v  of  Canada. 
(Tcirit..ri.^a,  inclmlu.B  the  .Ustru't.s  m,w  rcniprisini;  il..'  Trovincrs  of 
Saskatchewan    aiul    All"iia.) 

1878      m\  intnxiur-l  hv  tho  Il.m.  Davi.l  Mills,  Ministrr  of  tho  Int.Tior, 

applv  th..  Tom.n.=  sysfn.  t„  ti...  N..rthu..st   I  .•rntnru.s._ 
1883      n.ll  foMh..  sanu^  purp.s,.  by  Mi.  Dalt.m  MrCar.hy,  ().  (  .,  r,-a.l  a 

l«K4  8B'"B,u""thr;"rpSl^l!v  n.,n.  Sir   AU^xand.-r   CatnpboH, 
^^^'^^-     Minister  ..r.Iu;^!i<V/cai-ruHl  thnm.h  tiie  Senate  ami  r..ad  a  hrst 

.0  lu'r  ;^Sr''oTD)  -"A..  A.t  nspeetlng  Real  Property  in  tho 

'Vn    nr^''     <'it'l   ft.'.ion   1)  as  l^,e  Tcrnl.ries  Real  Properly 

U        UepeaL.l  an.l  re-enaeted  by  H.  S.  C,  ehapter  ol. 
1886.     li.vis. d  Statutes  of  Cana.Ia  (U.  S.  f'l^-h'M'U-  M^Ue-enaetiu. 

tl,e  preeeiluif!  A.'t.     l{.'l..-a!e.l  by  Land  1  ,lUs  ..rl  IS..,. 

■-,()  .1  rA  Viet,  chapter  HO  (D).-  'An  -Vt  to  am.-n-      The  !  .-v  ise 

Statuick  chapter  .^1,  ..si-.-tin^r  Heal  Property  ir.  the  1  erntories. 

Ktpeal.'dbv  L.irir/ 7'iWes  .-tc; /,s,74.  ■     u     ,„,    r,i 

iftqH      ',     Vi.'t    .h-ipt.'r  20  (D).-"An  Ad  to  f.irther  amen.l  eha  ter   ..1 

of  The  H.  v^s.'d  Statufs  of  Cana.Ia,  The  Terrilnrus  Ruil  VrrperU, 

\i-l"     Repealed  bv  Arir.'/  '/"(.'/cs  .-Ic?,  ;,s.'*i. 
.^r..       r-  ;   -^v...    ,.lv,nt'er'-'S  (1)1  —  "An  Act  to  consolidate  and  .amend 
^''*-       ,u:'v:;X:'ni:n.;;n.n^theT..rr,,.,nes.''     C„..d  (section ^)  lis 

tL   land    TXh^'Act    IS!»',.      Repeals  (by  section  1-t.)  R.S.  (  . 
SMl'  chap-^r  M;  50and51  Vi.-t.  chapter  H.^  ^ui,   oU  -^  ^^ap^.a 

•>0       ,n  this  Act   "TerritoriiV  nif^ans    • ''<^.  ^'''^^''?' ^^  ' '"^  '  "  ,:; 

th..  Di'tri.t  of   Kcwatin,  and  all  T.-rritories  of  Canada.     Section 

ii()  ^  01  \  ..'t.  chap..-raO,-"An  Ac,  to  am,  n.l  The  Land  ntks  A.' 
!in'ii^.chapt..r3-.-"AnA.,fut,h.rtoaiu,.nd77,.A.umn'i(;M.b' 
'St;;n-,ct.  .■haptcr  17.-"An  Act  to  further  am.wl  r/,e /..n„f  ra^s 
;';V'i?V,ct.  chapter  21.-An  .V.  to  am..,„l  77,.  Land  TUles  Art 
^'I'dw.  VII,  .'hapter  17.  -".Vn  Act  to  anu.n.l  77,c  La,ui  Titles  Art 


1886. 


1887. 


1897. 
1898 
1899. 

1900. 

1902. 


1904. 
1905. 


CANADIAN  TOHRENS  SYSTEM 

II.     Ddmimon  ok  Canada,  cimtinufd 

4  IMvv.  VII.  chapter  10.— "An  .\<t  to  amend  The  Land  Titla  Act 
Ly',  ■■ 

■i  iV  .")  VAw.  \'U,  chapter   IS. — ".Vn  Act  to  amend  The  Lmul  Titles 
Act  IS'J4." 

Jll.      I'llDVINCE  OK  .•>a^katciip:\van". 


1906.  Chapter  24. — "An  Act  rcspertinR  Larnl  in  the  Pnivinco  of  Saskat- 
chewan." (Cited  ;i3  The  Land  Titles  .!<;.  Came  mii)  force 
S-plember  S,  I'.HHi.) 

1907.  (  liai'lcr  ;52,  §§  5,  ti,  7,  8,  'J  and  10  of  The  Statute  Law  Amendment 
Act  IU07. 

1908.  rhapter  20.— "An  Act  to  amend  The  Land  Titles  Aet." 
1908  09.     Chapter  'J.— "An  Act  to  amend  The  Land  7'i7/r.s  Art." 

1909.  Cliapter  20.— "An  Ai'l  to  amend  The  Land  Tiiks  Art." 

1909.     I'vcvi.scd    Statutes   (if   Sa.skalehewnn    I'.lO'.t,   chapter  41.— "An   Act 
rcsjieetine   Land   in   the   Province   of   Saskatchewan."     (Cited   as 
77,c  Land  Tilkn  Ad.     In  force  March  1.5,  lUll.) 
1910-11.     Chapter  12.— "An  Aet  to  amend  The  Land  Titles  Art." 
1912.     Chapter  Hi.— "An  Act  to  amend  I'ht  Land  Titles  Act." 

1\'.     Phomnce  of  Allehta. 


1906.  Chapter  24.  —".\n  .Act  respecting  Real  Propcrtv  in  the  Province  of 
AllxTta."     Cited  as  The  Land  Titles  Art. 

1907.  Chapter  5.  §  20,  of  "An  Act  to  amend  The  Stat.ite  I.;iw." 

1908.  Chapter  20,  §  15.     "An  Act  to  amend  The  Statute  Law." 

1909.  Chapter  4,  §  1 1,  of  "An  Act  to  amend  The  Statute  Law,  Parti." 

1909.  Chaiiter  .'j,  §  !),  of  "An  Act  to  amend  The  Statute  Law,  Part  II." 

1910.  (Seci)iid  Session.)      Chapter  2,  §  12,  of  The  Statute  Law  Amcnd- 
jiieht  .Act. 

1911-12.     Chapter  4,  §  l.'i,  of  -'The  Stalule  Law  AwerKbruht  Act." 

V.     Doiil-Nio.N-  OP  Canada.     (Tkiuutoiues.) 

1906.     lU'vised  Statutes  of  Canada  lOOG,  chapter  110,  7'/ r  Lani  Titles  Act 

(In  force  .lanuarv  :n,  1007.) 
1908.     7  iV  S  Edw.  vn,  chapter  41.— "An  Act  to  amend  T/a  Land  Titlet 

Act." 
1910.     0  ^  10  Edw.  VII,  chaiiter  IJti  —"An  Act  to  amend  The  Land  Titles 

Act:- 


